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„ | 
Ird's Mod. Conveyancet, being a 
choice Collection of Preſidents ap- 


prov'd by the moſt eminent Counſel, 
viz, Sir Edward Northey, Mr. Wal, | 


| 


d. 1732. 
1728. 


Calc: in Equity Abridg 
Francis's Maxims in + 


Fareſley's Mod. Caſes ad. Edit. 1725. 1 


Hawkins's Pleas of the Crown. 2d. 
Edit. 1726. n 
Hobart's Reports , with new Re. ö 
ferences. 
Jones's (Sir 1 Reports. 2d. Edit. 
1729. 
Lilly's Pract. Conveyancer. 2d. Edit. 
1732, 
Levinz's Reports 3 Parts. Fr. Eng. 
2d. Edit. 17122. 
Lutwyche's Reports Engliſh” a by 
Nelſon. 1718. | 
Mod. Caſes in Law and Equity. 1730. 


1 


Mod. Caſes 2d. and 3d. Q. Anne. | 


zd. Edit. 1733. 
Nelſon's Reports in Chancery in the 
Time of Sir Heneage Finch. 1725. 
Pearce's Laws of the Stannaries in 
Cornwall and Devon. 1725. 
Salkeld's Reports, 3 Vols. 
Salkeld Vol. 3. ſold alone. 
Saunders“ $ Reports, 2 Vols. 2d. Edit. 
1722, 
Sir Henry Spelman' $ Engliſh Works 


1731. 


relating to the Antiquities of Great 


Britain. , 
Ventris s Reports. 4th. Edit. 


QUAR TO. 


Fitzherbert's Natura Brevium, with 
Notes. By Judge Hale. 


92 *T AV 0. 


1726, 


proper for a' Common Place Book in 
Law and Equity. 1733. 

Arbitrator: (Compleat) or, Law of 
Awards and Arbitraments in all its 
mMG,J_JATT_— 

Aſhby and White: Or, the Great 
Queſtion whether an Action lies at 
Common Law for an Elector. 1705. 

Bohun's Engliſh Lawyer. 1732. 


Bohun's Law of Tithes. 2d. Ed, 1731. 


Bohun's Declarations Engliſh. 1733. 
Bohun 'sCurſus Cancellariæ. 2d. Edit. 


172 


Bohun's Inſtitutio Legalis. 4th. Kit. 


1 Sets 


7 Collection of Heads and T itles | | 


| 1728. 
1725. 33 


| 


F 


| Vols 4th. Edit. 


© . Clerk's 


Mr. Pizgot, Ge. 1729. 8 5 KK] Bench and: Com. Pleas, D Volga 


Prime of Fines. 2 Vols. 6th. Edit. 1 


n 

Clerk's Engliſh Tutor in the King's 
Bench and Com. Pleas, 2 Vols, 1733. 
Eng. InſtruRor in the Ke 8 


For 


City Liberties: Or, the Rights 
Freemen. 1732. 


Commons (Law of) and Commoners. | 
2d. Edit. 1720. 


C arter $ Law of "Mortgages, 2d Bat. 


Dodtar and Student. laſt Edit. 1921. 

Duncombe's T rials per Pais. 6th. 

C 

Greenwood of County Cons. gth. 

Edit. 1730. 

Game Law, relating to Hunting, 

&c. 1732. 
Hawkins's Crown Law, 2 Vols. 1728. 
Hale's. Hiſtory and Analyin, : 2d, 

Edit. 1916. | 


Jacob's Chancery Practiſer, 2 Vols. 


136 © 
Jultice s Caſe Law. 1931. 

Jacob's Clerk's * 2d. 
Edit. 1730. | 

= "Had Conveyancer, 3 Vols 11 Edit. 
172 

Man wood's Forreſt Laws by Nelſon. 
1718. 

Nelſon's Juſtice roth. Edit. enlarged. 
I 729. 

Officium Clerici Pacis. 24. Edit. 1726. 

Praxis Alme Curie Cancellar. 2 

1925. 5 

Retorna (new) Brevium in B. R. 
C. B. 2d. Edit. 128. 
Scroggs of Courts Leet, 8c. 4th, 
Edit, 1728. 

Shaw's Practical Juſtice, 2 Vols. 2d. 

Edit. 1733. 

Sheriff (Compleat) zd. Edit. 12) 

Towneſend's Preparative to Plead- 
ing. 3d. Edit. 1713. 

Vniverſal Officer of Juſtice. 1731. 

Bibliotheca Legum: Or, a new and 


compleat Liſt of all the Common and 
Statute Law Books of this Realm to 


1733. Alphabeticafly digeſted in an 
ealy Method: Giving an Account of 


their ſeveral Editions, Dates and Prices, 
| and wherein they differ. . 
The Court Regiſter, containing a 


Series of all the Great Officers, Prime 
Miniſters of State, &c. &c. from the 
Reſtoration of K. Charles the Second, 


1728 


to this preſent Vear 1733. Pr. 28. 64. 
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TO THE 
READER. 
HE Welfare of the Community in a preat Mea- 


T ſure depends upon Matters that have been ad- 
judged: A Matter is properly ſaid to be adjudged 
wes there can be no Appeal; and in all Nations it 
obtains the Name of Ti ruth. When I had ſpent n 
Time and Pains in conſidering how I might do n 
Serwice to all who ſtudy the Laws of England; I con 
think of nothing more uſeful than to cole all the ſca - 
ter d Reſolutions which had been made on the moſt ma 
ture Deliberation, and with conſummate Fudgment by 

all the Judges of England, or, which is equal, by the 
greater Part of them; and topubliſh them, ſo collage 
in one middling Volume. That moſt celebrated Fudge 
Lord Littleton compiled his Book, which will grow 
venerable more and more through — Genera- 
Hons, filled with Reſolutions of this Sort; and to the 
great Benefit of the Publick, as well as to the Praiſe 
and Honour of the Laws, the Learned from his Time 

ö to ours have conſtantiy adhered to theſe Reſolu- 

; Lions and not departed from them in the Leaſt; 

. except 


* few me rr which: have been peel 70 am 
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extopr : in 4 
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Par Bina, 5 it was thong hit the Exigencits' of the 


Times required. T. 
CAN 2 


egen 2 apared . Tears #41 up; wafds, þ 


* 


renotont and laudable Spartan 


Ang d that 


; 7000 le inviolably preſtrord their antient Laws and Cu. 


fams.. ' What. elſe Means that Clauſe in the King 8 
Commiſſion, by. which he commands the Tudges, to ad. 
miniſter full. and ſpeedy. Fuſti ce to his People, accord- 


ing to the Laws and Cuſtoms of England, but that 


Variety of  Tudgments, and Novelty o Opinions (thoſe 
two Plagues of a Commonwealth) ſhould be diligently 


that the Laws ſoould, be ſettled, fixed, and as few in 
Ae, as the great Variety of human Affairs will 
paſſb ly admit of? ? And indeed nothing is more producti ve 
, good Covernment. Lord Coke and Lord Hobart 
haruc furniſhed ſarprix ing Light to the Profeſſors of the 
Law... 15 ITbey were wo Hen of great Authority and 
Dignity ;- Men who to the moſt accurate Eloquenct 
Joined 'a ſuperlative Knowledge of the Laws; being 


Pp; ſo Judges of conſummate Integrity.” The Monu- 


Tents of their great Abilities and Diligence will 


flouriſh as long as our moſt juſt. and holy Laws, and 


the Splendor, Majeſty and Name of the X "ingdom 


of England ſhall endure. 1 knew, marked, obſerved 


and revered that noble Pair for many Tears. Lord 
Hobart Was adorned with the brighteſf Endowments: 


his 


hed both at "Home and Abroad for 


and attenticvely avoided and guarded. againſt - Aud 
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loquence was excellent; 
and his Underſtanding piercing ; | 
ability was united with. 3 7 a", pollen? Gra- 
with. ; and he always bad. I nutty before his Eyes: 
ahich is a moſt valuable Quality in a Judge, becanſe 
the Law ver) often is laid down in General Terms; 
fo it is infinite, and it is impoſſ hie for it to take” 
thoſe Things whith' are yet to 
poſſibly happen. The Praiſe ubieh 7 7 "Rake err 
4 Hobart is 4 juſt Tribute to his 


ww 
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Lord Coke had alſo ſome gray. , irtues F he. was | 
e of unalterable Integrit ; Power could not 1 
i trek him, nor Favour bend him; | en oyed the $7 
and Frowns of the Court by Turns; and poſſe 
| immenſe Fortune which he had honeſtly acquire 
only was ob jected to him as a Fault, that he was t thought 
to . too great Lengths with a Republican Purey?“ 
ied in a very advanced Age, and in the bigheft E, 
aner After his Death, in 7 
lamitous to Britain, forme of his Books were publiſh 
in which there arc a feto Paſſages whichought to be tx- 
punged, by which be ſeems to bridle the Sovereign, and 
the Reins to the People: Whith few Paſages-\(; 
mr they are bis) that great Man, remarkable for his Pity, \ 
Wh cement for his Learning, and a moſt obedient Subject 
a 1% Kings, did not inſert with an ill Defjen ; and doubt- 
 lefs, were he to riſe from the Dead, he would tate 
Care to expunce har -$$9% Anthony Fitzherbert, 5 . 
Sir William Stamford. Lord Broke, Lord Dyer, 'F 
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* "is Te: Cakes _ Mr. ond Plowden (all : 
* remarkably Great Yen). have illuſtrated our Law by 


They, who would effettually | 


"their learned Writi 
read our Laws," mu again and again turn over what- 
ever, is to be found concerning them, whether in printed 


"'- Books, or among Our. 8 Records: But before they 
le their Pains upon the more antient Writings" (be. 


cauſe many T hings in them are grown obſolete, and 
gone into Diſuſe, and many other Points are diſtracted 


by.Variety of Opinions) it is of Importance to Gentle. 


men, that as ſoon as they have acquired the Rudiments 


of the Law, they ſhould diligently. collect and imprint 


on. their Minds the ſolemn 7udgments and Reſolutions 
ol the Judges, that they may raiſe their Superſtruttures 


of. nowledge upon well-laid Foundations; that they 


may not be forced to learn what they muſt unlearn a- 
Lain. Such a Courſe of Reading will be like a Touch- 
flone, which diſtinguiſhes good Money from Counterfeit; ; 
aud will make the Reader happy in the Knowledge of 
auth, ſo that he will not be liable to be impoſed on by 
falſe Opinions. 
madwerſions upon Perkinſon, Saint-Germain, Broke, 
I be Old Tenures, Fitzherbert's Natura Brevium, and 
Ihe Old Natura Brevium, and upon the Book torote 
by Sir Henry Finch who was lately the King's Serjeant 
ut Law, and upon the Law Lexicon or Vocabulary and 


For this Purpoſe 1 have written Ani- 


Dyer: For theſe are the Books which the Students of the 


| Law generally read in the firſt place after Littleton. 


I have alſo compiled a Book of Reports in ſeveral Di- 


9 tons, after the TROY of thoſe famous Men, 


- Fitzherbert 
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Firzherbert and Lord Broke, and hawe brought them 
down to our own Times; and have made Objervations 
upon all the 7 ear-books of our Laws, and upon the 

ules of Law: So that the ſtudious Reailer by their 
Aſſiſtance may ſafely ſteer through the Straits of the 

aw without any Danger of Striking upon the Rocks 
of Error. Amidſt the Sound of Drums and TJrum- 
pets, ſurrounded with an odious Multitude of Barbas 
rians, broken with old Age and Confinement in Priſons, 
where my Fellow Subjects prown wild with Rage de- | 
tained me for fifteen Tears together, I beſtoved many 
watchful Hours upon this Performance. 
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* Fr. peritice, or 
from apprendre. 


Tulgmens of the Sages of the Las againſt Inovations. 


11 E. 3. Fitz. Formedon 32. We muſt maintain the antient 
Cuſtoms. 

16 E. z. Execution, Fitz. 47. We neither will, nor can change 
the antient Law. 

18 E. 3. Paſchæ, Plaintiff 4. We will not change the anvient 
Law. 29 E. z. 35. The Law is Uſage. 


45 E. 3. Fitz. Age, 118. Let us follow the Footſteps: of our Fore · 


115 47 E. 3. 17. 
11 H. 4. go. We muſt judge as the antient Sages have Ae 
. 


12 H. 4. 1 >. We ought not to diſallow that which the Sages be 


fore us have allowed. 


38 H. 6. 8. 3 E. 4.5. The uſual Form 7 Pleading is not to bo | 


changed. 15 E. 4. 24. 33 H. 6. 14. 2 H. 7 

4 E. 19. It is not honourable to vary in — 5 E. 4. 109. 

21 T 3. 44. The Mayor of Exeters Caſe in Debt againſt Tay- 
; 3 affirmed in a Writ of Error eft ſtabilę & Per- 
* 928 

13 H. 7. 23. A Catinflitor is not to be heard who ſpeaks againſt 
Precedents. 13 H. J. 13. 11 H. 7. 11. 21 H. 7. 19. 14 Ul. 8. 7. 27. 


11 H. 7. 11. Let us look into our Precedents, and they will make 


an End of the Matter. 
34 H. 6. 4. Our Law is founded upon the Law of God. 
| ns 191. The Law of God, and the Law of the Land are 
all one. _ 
10 E. 4. 4. The Common Law has been from the Creation of the 


World ; Ee it is common Reaſon. 27 E. 3. cap. 1. 1 he Common 


Law at all Times was uſed. 8 E. 4. 13. 

4 E. 3.7. We will not judge according to the Law at one Day, 
and otherwiſe at another Day. 

33 H. 6. 41. If we judge againſt former Judgments, it is a bad 
Example to the Barriſters and Students of Law: They will not have 
any Faith in, or give any Credit to their Books. This 7s ſaid by 
Sir John Prifor Chief Juſtice. 

8 H. 7. 2. The Law is the Preſerver of the Commonwealth. 
A Aſſuetis non fit injuria. 
Nil temere LE 
Fat quod prius fieri confuecit. 
| Necatio non tam utilitate prodęſt, quam novitate perturbat. 


17 Jac. 1. Croke, 1. Part, 527. Caſes often adjudged ought to 
reſt 1 in Peace. 


386. 13 Zac. 1. Precedents are founded upon great Reaſon, and 


are to be obſerved. 
Coke. Miſera ſervitus eſt ub jus eſt vagum. 
31 H. 6, There were ſeven Judges of the Common Pleas, Priſor, 
ER. ithorps, Arderne, Portington, Aſcough, Danvers, Afheton ; as 
appears by a Fine of this Year, which I have by me. 


14 H. 6.7. Apprentices at Law attended at the Common Pleas. 
Prentice is ſo called a * peritia. 
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Ommon Recoveries. 2. The Toſſing 1 
of Poſſeſſions by Ejectione firmæ. 3. The Ta- 
king away Wager of Law upon Contracts. 4. The 
bad Expoſition of the Statute of 32 H. 8. of Jeofails. 
5. Actions on the Caſe for a Commoner. 6. Ac- 
tions on the Caſe for Words. 7. The Exceſs of ju 
rifaidtion in Chancery, in examining g Judgments at 
Common Law, and examining 3 pending at 
Common Law. That Court ought to do nothing 
elſe but compel the Execution of Truſts, and mo- 
derate the Rigour of Forfeitures: The Common Law 
ought to try Fraud. 8. Statures of Teofails and A- 
mendments ought to be taken largely; and after 
Verdict, all Miſtakes and Jeotails, as well in Sub- 
ſtance as in Form, ought not to be regarded; but 
Judgments ought to be given according to the Ver- 
dicts. 9. The Judges of the Law expound Sta- 
tutes by Equity; a fortiori they ought fo to do, 
where Equity appears clearly to Ta upon Con- 
tracts, Obligations, Mortgages, and all Stipula- 
tions: And by this 1 "the Subjects will not 
be tired with Expences, & Fuſtitia plena && ce- 
leris dabitur. A good Emperor commanded his 
Judges to cut off the Forms of Law, and to 
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; before Verdict. 10 The King's Patents are con- 
| ſtrued too ſubtilly. | | 
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A. 


One Acherly, Efq; 

James Alexander of New York, 
Gent. | 

Ate. John Atkinſon Bookſelter. 


B. 


James Burrow of the Inner-Temple, 

Michael O Brien, E/q; 

Thomas Burdus of the Middle-Temple, 
Eſq; 

Timothy Barnadiſton of the Middle- 
Temple, F/q; 

Robert Bicknell, of the Inner-Temple, 
Eſq; 

Richard Bingham, Eſq. 

Rowland Blackman, 27 


William Brooks, Eſq; Steward of Nor- 


wich. 
John Booth / Barnard's Inn, Gert. 
Thomas Beſt of Crane-Court, Gent. 
Thomas Brigſtock of Lincoln's Inn, 
Gent. 


Edmund Butler of the Mid. Tem. Gent. 


John Burch of New Inn, Gent. 


Meſſ. Betſworth and Hitch, Bookſellers. 


Mr. Jerem. Batley, Bookſeller. 

Mr. Samuel Birt, Bookſeller. 

Mr. Winſtanly Batersby, Bookſeller. 
Mr. Weaver Bickerton, Bookſeller. 


C. 
Sir Thomas Clarges, Bart . 


Francis Capper of Lincoln's Inn, Eſq; 


W * Cooke of the Inner-Temple, 
John Connor of the Inner-Temple, E.; 
Thomas Cooley of Dublin, Eſq; 
James Croſs, E/q; Recorder of Winch. 
Edward Carter of Furnival's N 
John Chambers of New York, Gent 

Mr. John Clarke, Bookſeller. 

Mr. Francis Cogan, Boobſeller. 

Ar. Charles Corbett, Bookſeller. 


F. 


Richard Edwards, Eſa: « one 3 the Ma- 


fers in benen. 


SUBSCRIBERS Names. 


Thomas Elliott of the Middle-Temple, 
Gent. 


* 


Robert Fenwick, Eſq; 
John Floyer of Lincoln's Inn, Ei; 


Mr. William Feales, Bookſeller. 


G. 


Colonel Nathaniel Gilbert of Antigua, 
Alexander Gordon, Eq; 

Nicholas Gundry, E/; 

Roger Gately, Gent. 

Mr. George Grafton, Bookſeller. 

Mr. Fletcher Giles, Bookſeller. 

Mr. Robert Goſling, Bookſeller. 

Mr. J. Goudge, Boołſeller. | 


John Hammet of Lincoln's Inn, Eqs 

Robert Harper of Lincoln's Inn, E/7; 

Hugh Hammerſly, Eq; 

Ambroſe Harding of the Mid. Tem. Eſq; 

Edward Hart of Lincoln's Inn, Gent. 

Charles Hore of Lyon's Inn, Gent. 

Mr. Clifford Hall, Attorney at Law in 
Briſtol. 

Middleton Howard, Gent. 

Benjam. Hynmers of Latimers in Bucks. 
Gent. | 


Robert Hume, Gert. 
Thomas Hardcaſtle of Gray's Inn Cent. 


Mr. Timothy Hatchett, Bookſeller. 


. 
John Iſham, EA; 
John Ivie, E/; 


Paul Jodrell of Lincoln's Inn, Eſq: 


Mr. Theodore Johnſon of Furnival's 

Inn. 

Arthur Jones of Lincoln's Inn, Gent. 

Me = Innys and Manby, Bookſellers. 
Mr. John Iſted, Bookſeller. 
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Robert Ketelby of the Mid. Tem. Eſq; 


Joſeph Keene of Chancery-Lane, Cent. 
Meſſ. James, John and Paul Knapton, 
Bockſellers. 
Mr. Charles King, Book/cller. 

f wh Tre 


e * UE TP WE CTR 


The SUBSCRIBERS Nas. 


Sr 


r EF TP +l ide i. eters hems 


E 

The Honourable Heneage Legge of the 
Inner-Temple, E/; 

George Lort, Eſq; 


Thomas Luck of Kennet 77: Cambridg- 


ſhire, E/; 
David Lewis, Gent. 
Joſeph Letch of the Middle-Temple, 
| Gent. 
M. 
William Melmoth of Lincoln's Inn, 
Eſq; 
Richard Martin of the Middle-Temple, 
E. 


Hugh Marriot, E/q; 


Robert Manby of Lincoln's Inn, E 72 

Joſeph Murray of New Vork, E.; 

Mathew Macknemara of the Middle- 
Temple, E/q; 

Charles M 

John Miller of Banbury Oxfordſhire, 
Gent. 

John Minſhaw of Southwark, Gent. 


Richard Meux of 7he Inner-Temple, 


Gent. 
John Mallory of the Inner-Temp. Gent. 
Frederick Morris of New York, Gent. 
John Mathews of Yarm 77: Yorkſhire, 
S. 
My. Daniel Midwinter, Bookſeller. 
Mr. William Meadows, Book/elter. 


My. Benjam. Motte, Bookſeller. 


Mr. Ralph Minors, Bookſeller. 
Richard Newton, Eſq: 7; one i the Ma- 
ſters of the Bench of the Honourable. 


| 


Society of the Middle-Temple. | 


William Norcliffe of the Inner-Tem- 
ple, Eſq; 

Robert Newton of Great Diſtaff-Lane, 

„ - 

Mr. Richard Nichols Poſt-Maſter o 
N ew Vork. 


1 I oÞ 2 


0. 
Meſſ. Osborne and Longman, Bookſellers. 
Mr. John Oſwald, Bookſeller. 


P. 
Toſhua Pembroke; Eſa; 
Samuel Henry Pont, Eſq: 
Edward Pennant, FE/q; 


Ralph Palmer of the Middle-T emple, 


Eſq; 
Joceline Pickard, Gent. 
* 


M'Cartie of the Mid. Tem. Eſq; 


Edmund Phillips, ormey at Law. 
Francis Peaſe, Gent. 


Mr. John Pemberton, Bookſeller. 


Mr. John Penn, Bookſeller. 
R. 


William Rivet ft he Inner-Temp. Eſq; 


John Rouſe of Lincoln's Inn, Gent. 


Mr. Ranew Robinſon, Bookſeller. 


Mr. Charles Rivington, Bookſeller, 
8. 
The Right Honourable Sir Philip nden 
ham, Bart. 
George Smith, E/; 
William Sutton of Lincoln's Inn, Eſq; 
Robert Snell, Eſq; 
Thomas Sewel| of the Mid. Temp. Gent, 
John Shepheard of I enbury W orceſter- 
ſhire, Gent. 


Charles Scraſe of the Inner-Temple, 
Gent. 


| Moſes Sierra of Steining-Lane, Gert. 


Robert Salkeld of Southampton-Buil- 
dings, Gent. 

Butler Sedgwick, Gert. 

William Sharpas of New York, Gent, 


Samuel Seddon of the Inner-1 emple, 


Gent. 


William Stone of Nicholas-Lane, 


Gent. 


Mr George Strahan, Bookſeller. 
Mr. Edward Symon, Bookſeller. 
5 Joel Stephens, Bookſeller. 


Mr. John ragg⸗ Bookſeller. 


K. 
The Hotoarable Thomas Tufton, Eſq, 


Joſeph Tuder of the Inner. Temple, E 743 


William Taylor of Staple's Inn, Gent. 

Samuel Turner / Clifford's Inn, Gent. 

John Trueare of Clifford's Inn, Gent. 

Zoucl. Troughton of the Mid. Jem. Gent. 

John, Webber of the Eu Ban, 
Eſq: 

John W ale, E 0% 


William Wollafton, Ei 


Benjam. Whitaker, of the Middle- 
Tempie, E/; 
John Williams of Gray's Inn, Gent. 
Mr. Richard Williamſon, Boas je Vere 
Mr. Thomas Woodward, Bookſeller. 
Mr. Thomas Wotton, Bookſeller. 
Meſſ. Ward and Chandler, Bookſellers. 
Mr. Richard ee e Bookfeller. 
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N Aſſiſe of Darrain {or lat]:Preſentment doth not lie de 19 H. 3 
Præbendis or Feclfits Prebendatis; ira proviſum eſt buen 
coram Rege, Archiepifcopts, Bpiſcopis , Comitibus && F. N. B. 32. 
—77;˙² ˙ů w³ ¼ x 
W *ͥVVF od a E290 ants 
Darraix [or laſt] Preſentment. * 


Obſervations. Acts of Parliament have been penn d in different BY 
Styles, and I dont find this Word Parliament before 3 E. 1. That 
King uſed the French Language in the Statute called Veſt. 1. The 4 F. 3. ch. 15. 2 


4 
| Its | D EY, &; IM e e Park t ſhall be 
Statutes of Merton and Marllridge which were made in the Time held every Year. 


of H. z. have not the Word Parliament; nor hace many other 5 R. 2. ch. 4. 


Statutes, nor any Mention of the Commons: And yet the Commons Lit. ch. Burgage. 
were aſſembled, as appears by the Grant of a Fifteeath, 9 H. 3. Sta- 


tute of Magna Charta in fine. King E. 1. a Man of great Mag- 


nanimity, Power and Wiſdom, and our |'7#/thni@an, uſed to ſpeak 
French; from his Time, as it ſeems to me, this Word * Parliament 


began. Parliament, is. the. Aſſembly of the Lords and Com: * See Co. 4. Inft 


mons by the King's Command; it was called Miche/Gemont in the data, Selman 
Time of the Saxons; but at. that Time this Word. Parliament Was nianz of Pparlia 


k a F 
a= 13 
EL o * 0 
0 - 4 2 D 
3 


— 


Fo 


ment only ſuch of the Peers: as he pleaſed. : | 


RE. cout on lie of a Pre- 90 E. 3. 26. 
bend, F. N. B. 32. Mag. (art. C. 13. reſtrains the Afliſe of Dar- Ble g.. 
rain [or laſt] Prefentment to the Court of Com Ng. Maſt. 21 Cro.1. p. za 
ch. 13. 14 E. 3. ch. 16. gave the Trial by 'Nift Prius, and the Afiſe de DarrainPre- 


„ 3 ſentment. 
L Ph Bey! e Countr ft Prius zi. 1. Fitz. prer. 28 
in | Quarę mp ea 7 and Parrain Preſentment. The King may maintain a Qzare Im- 
19 H. z. In an Aſſiſe of: Darr Alu Preſentment, It peqit. in the King's Bench notwithſtanding 
was not thought convenient as to Prebends which n 1 . nee e ee 
ͤ˖ A #4 N FRET. uriam noſtram. Magna Charta, cap. 1l. 
regularly belong to the King -and .ithe Biſhop: The King may maintain an Aſſiſe of 
The King only in this Caſe freſtrams himſelf Darrain Prefentment; F. N. B. 3 > for * 
Wi | Ps | + | 18 11 8 4 48 D GS <1 | yy Preſentation only 1s to be recover Ha | N- 
th Regard to Religion, C It 1S true, that nillum derſtand that the King may maintain this 
Tempus bcctirrit Regi i 50 neither ſhall the King Writ of any other Church, but not of a 


. x 
, 


* 


be reſtrained by any Place, or any private Cuſtom © Probend, 


by which be has any Prejudice; buß the King may reſtrain him 
ſolf. Judgments Stven againſt] the King are given wh 5 3 
87 955 Sr Bel! To eb ls bas „ gute 1 115 


& . 
oy 


OO CI IE rn omen ro 3 —— — _ 
— — 


= A - — 
I — . I wt tee OT ir erage; 
— — EE OI - * 4 


6 Co. 48. b. &c. ch. 13. in this Point for the Aſſiſe of Darrain Preſentment. The Aſſiſe 


Boſwell's - Caſe has of Darrain Preſentment may be determined in the Country by theſe 
much Learning eon- Statutes of Nest. 2. and 14 E. 3. and altho' theſe are only affirmative 


cerning Darrain Pre 4 0. 27 
ſentment. See Statutes, yet they being contrary to the ſaid Statute of Magna Charta, 


Hob. 233. abrogate it. An Aſſiſe of Darrain Preſentment brought in the Common 


Hetl. 160. Pleas, and a Suare Impedit may be tried by Niſi Prius in the Country, as js 


2 Inſt. 359. aforeſaid ; but as to the original [Writs] they ought to be ſued out of 


z Jones 49. the Chancery returnable in the Common Pleas, + the Count, Plea and 


Or. ac 3. Ive ſhall be in the Common Pleas, and the Judgments, given upon 


+ 2 Inſt. 37, 38. them in the Country ought to be certified into the Common Fleas. 
1 | 3d Part of the Inſtitutes 111. it ſeems to Lord Coke, that the King 
- ſhall, have only a Year and Day in the Lands of Felons condemned, 
where the Lands are held of other Lords, becauſe Magna Charta, ch. 1 2. 
doth not mention Waſte: And therefore Lord Coke concludes, becauſe 


Waſte is added by the Statute de Prer. Regis, ch. 16. and becauſe that 


Magna Charta is confirmed by 42 E 3. ch. u. afterwards, that the King 


at this Day ſball not have Waſte: ' The Law has been miſtaken in this 


Point; for the Acts of Parliament which intervene between the 


9 H. 3. and the 42 E. 3. are not repealed though they vary from Magna 


Charta: But the true Senſe of 42 E. 3. is that Magna Charta ſhall ſtand 
in all Points not altered by intervening As of Parliament. Magna 
Charta as to this Alteration is made void, and a Confirmation of a void 
Thing is a Nullity. The Statute of Prarogativa Regis, ch. 16. and 

© Glanvil who wrote in the Time of H. 2. and Braden, & 25 E. 3. ch. 2. 


{F.-N.Þ: 144. F. N. B. give Waſte to the King with the Year and the Day, and 


Magna Charta has no negative Words, that the King ſhall not have 
FF Waſte; and the Common Law before the 1) E. 2. was, that the King 


ſhould have Waſte in ſuch Caſe, Stamford prær. 48. And Magna Charta in 


this is only an Affirmance of the Common Law. If the Conſtruction 
be as Lord Coke has made it of the 42 E. 3. then the ſaid Statute 
of 42 E. 3. ſhall take away the Force of Weft. 2. and of rhe 14 E. 3. as 
to the Trial of Darrain Preſentment in the Country by Ni Prius, for 
the 42 E. 3. was made after Jef}. 2. and the 14 E. 3. 


An Aſſiſe of Darrain Preſentment doth not lie between Parceners 


when one of them uſurps in the Turn of the other becauſe of the Privity 
which is between them, and the Words of the Writ are againſt him 
that deforces the Advowſon. 20 E. 3. 15 E. 3. Fitz. Darrain Preſentment. 
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111 Clanſe, Salvo ſemper Fure Domini Regis, ft alias inde loqui voluerit, o 

18 either expreſſed or implied. The King can't maintain an Aſſiſe, or E- A 

1 jectione Firme of Land, for no body can ouſt him; but he may be 1 
WY put to a Quare Impedit, for he may be out of Poſſeſhon of a Church to 4 
ng which he has Right. The Reaſon of the principal Cafe may be, that 3 
Wil the Aſſiſe of Parrain Preſentment requires by the Wordz of the Wrir, of 
1 viz. Et interim Ecclifiam illam videant, that the Jurors ſhall view the N 
1 Church: Cathedral Churches (as thoſe are where Prebends are) are of N 
1 great Reverence, and of much greater than other Churches; there are 8 
nn Prayers twice every Day, with Hymns and Inſtruments of Muſick : | 
088} The View of the Jurors of them required by the Writ of Darrain Pre- * 
1 ſentment is a kind of Profa nation. 3 
We || Summa Ratio eſt quæ pro Religione facit. 1 
WW The Judgment in Darrain, Preſentment is that Q#zrens' recuperet Co 
U 1 Praſentationem ſuam ; the like in Quare Impedit, 5 H. J. 16. ; 
Li The Statute of MVeſt. 2. ch. 30. 14 E. 3. ch. 16. altered Magna Charta 1 


F. N B. 34 But one Parcener may have a || Quare Impedit againſt another when his 
Turn is diſturbed by the other Parcener. They ought all to join when a 7 
Stranger preſents, for he claims the whole Advowſon againſt them both. 8 
78 An Husband ſeized of an Adyowſon in the Right of his Wife, the 
1 F. N. B. 33. M. Church voids, the & Husband may maintain a Quare Impedit without 
bis Wife; for the Preſentation which is to be recovered is only a | 

F. N. B. 34. B. ** Chattel, and the Words of the Qnare Impedit are to his Pur- 8 
pole, for he is hindered to preſent, Ad Eccleſiam giz vacat & ad 4 

4 | 3 ſuam % 


ſuam ſpectat Donationem. And he ſhall have an Aſſiſe of Darrain Pre- 
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{entment without joining his Wife; for the Preſentation only is reco- 
vered in an Aſſiſe of Darrain Preſentment, as in a Quare Impedit. 
This Writ is called an Aſſiſe of laſt Preſentment; for it is brought 


* where the laſt Preſentment was by the Plaintiff, or his Anceſtor, or in 
his Right, and becauſe of this laſt Seiſin the Writ has this Name. In 


a Quare Impedit a Preſentation by the Leſſor, Donor or Leſſee, is ſuffi- 
cient. A Leſſee for Years may have an Aſſiſe of Darrain Preſen ment, 
5 H. J. 16. where he has preſented before in his own Right. 1 Um 
CASE IL 8 

N Engliſb Woman, reſiding in Fance at the Time of War between 4 H. 3. Dower Fitz 
A the two Nations, ſhall. not have her Dower in England of her Engliſh 170. | 
Husband's Land until the * Countries are common, that is, until there * 2 ch. 12. 
be Peace between them; for ſnhe is under the Power of the King of numer. f. aa 
France; and if ſhe ſhould have her Dower while ſhe reſides there, it 
would tend to weaken the King of England. After Peace between them, 


ſhe ſhall have her Dower. | 
Salus Populi ſuprema Lex ef. 8 Per Conſilium. 


14A French Woman born who marries an Engliſh Man ſhall not have Denizen & Alien, 


> Dower, nor the Wife of an Eugliſb Ambaſlador if ſhe be not Engliſh, 3 H. 6. 55. in the 

I' + nor is her Iſſue born there by him inheritable: Tis otherwiſe if he 
have Iſſue born there of an Engliſh Wife. In the Book called Treaſure chaſed Ind 

Francois, p. 312, in the Title de Droit de Aubien it appears, that i x 

Engliſh Man in France marries an Engliſh Woman, and has Iflue born gs converted to Chri- 

there, this Iſſue is alien: But in our Law *tis otherwiſe of a French ſtianity, ſhe is not 


born in England pur- 


an married a Jeweſs, he 


Husband and French Wife, their Iſſue born in England is not alien. 3 > 


a Father, an Alien, be made a Denizen, and purchaſe Land and die, Parliam. Roll. 


his Son born in England before the Denization ſhall || not have this Land Rot. 1. 

by Diſcent, although he may purchaſe Lands: For the diſcendible Blood : f _ 31. b. 
begins by the Denization, which Blood the Son born before it, has Culdten s 4 
not, An Alien marries an Inheritix in Eugland, and has Iſſue there by tural- born Subjects, 
her, this Iſſue ſhall inherit her Land, for he claims only as Heir to the though born out of 
Mother: Duplicatus Sanguis, i. e. both on the Part of the Father and of the King's Allegi- 


Time of E. 1. a Jew 


Children of all Na- 


— 


the Mother is not neceſſary. & An attainted Perſon marties an Heireſs, 7” hall be deck. 


red Natural- born 


and has Iſſue by her, that Iſſue ſhall inherit, for the Marriage was law- Subjects. See 10 
ful, and he claims only from the Mother. The Stature 25 E. 3. ch. 1. Anne ch. 5. and by 
de natis ultra mare was made nine Years after E. 3. had ſubdued certain 5 G. 1. ch. 27. Ar- 


Parts of France, many Engliſh then dwelt in thoſe Parts, this Statute tificers going abroad, 


NA 


f Ambaſſador, it is not his Profeſſion. 


was partly ** temporary, for it required a Continuance of the Allegiance 1 urn 


of the Husband and Wife; that the Wife went over Sea with the Con- || 11 & 12 Gul. 3. 
ſent of her Husband; that the Iſſue ſhould be born during the Conti- ch. 6. make all Na- 


nuance of their Allegiance ; which Points have Relation to the Time. wural born Subjects 


And the Books of the Law which found an Opinion upon this Statute, 888 


miſtake the Law; for the being born beyond Sea under the Allegiance 53 Co. 41. a. b. 
of another King, f or in Scotland before the Time of K. James, is the Ratcliff's Caſe, 


Touchſtone to try whether Alien or not. See a full Diſcourſe of this! Inſt. 12. 2. men. 


Matter in my Reportory, Title Alien and Denizen. 1313 


1 Sid. 200, See 4 G. 2. ch. 21. ** Our Author means, it regarded the Continuance of Allegiance at a certain 


Time, as in the Inſtances he puts: Not that the Statute was to be in Force but certain Time. ++ 7 Rep. 1. 2 Vent. 6. | 


See 4 G. 2. ch. 21. 


A Merchant trading in a Foreign Country marries an Alien there, 16 C. 1. Co. 602. 
and has Iſſue by her born there; this Iſſue ſhall-be Heir to his Father, 
although his Mother was not an Engliſh Woman. Otherwiſe of an 
Amt aſſador; for the Buſineſs of a Merchant requires a long Abode 
abroad, if he will not truſt his whole Fortune to Factors; it is not ſo of an 


+ See above in the 


CASP Margin, 
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5 wo . uri - i £7 10 
Rete a Writ of Coſinage was Wengnt upon o Debate f inter 
Was, notwithſtanding, awarded to be uſed Where the Writs of 
Mortaancefier, = or Beſapel failed. 
04 oY "W Theſe Statutes nd Books Somme rene the modern Uſe of + Hateas 
al 7:59 bo 5 Le deficere non debet in Fuſtitia ebilenda. 5 


31 H, 3. 

8 V \  Maguates Regni, that ſuch Writ Was not ” uſed before; it 
„1. e. of all the y devard of N= Da 

W. 1. ch. 15. — in Caſes of Commitment by the King or his Council. 

26 Aff. pl. 151 Brack. 107. x , 7. TOs my 208, 3 Comaſance 46. + See the 31 C. 2. ch. 2. 


CASE IV. 


The Caſe ef ace . E Wife © of a Man who is baniſhed ſhall have Dower i in his 


Weyland. 
1 Inſt. 4 . ſball enjoy it in the Liſe- time of her Husband. Baniſhment is by Abju- 
eee, G. 1 ration, or by Parliament. Where the Husband is a Profeſſed in a re- 


n ligious Order, his Wife ſhall not have Dower in his Life- time, for 


Ae 55 ſuch Profeſſion * cannot be without the Conſent of the Wife, 
uguſtine 21 


de vitate ba h. 7. * 1 Inft, 132. b. 


5 Aud Romanos $ genera pharm. a legibus frierant con tienra. 
iI. Damnum, 2. Vincula. 3. Verbera. 4. Talio. 5. Jono- 
muni via. 6. Hxilium. 7. Mors. 8. STR, ur Hor NHS me 
due quod fecit. | 
1 CASE V. 


34 "TO mY | HE: Wiſe of A. receives 10 / to the Uſe of A. and tuis comes 
Fitz, Debt 163. 1 tothe Uſe of her Husband im a convenient or neceſſary Way; 


Vid. 4. F. PP altho' the Husband did not command it, nor conſent afterwards, he is 
Fitz. Debt 168. . liable to this Debt, and the Count ſhall be of a Receipt by the 
13 H. „ of the Husband: Such manner of Count will ſerve in Debt 


Dyer 23. in this Caſe, The Reaſon is, the Wife's Contract is void; and it 


2 "ry ought not to be alleged 1 in the Count, but the Count ought to be 
4 Fa. Frl. 85 above. 


See 1 Lev. 4. where Nemo debet heupletari ex enen inconmnoclo. 
e eee - e oat of bath Bevober, 


for her Neceſfaries. 
See x Vent. __l where he forbade to o give her Credit. 


202 24 a ee CASE VL 


8 4 Gratns Rent to B. and his Heirs out of certain Land provi- 


Fits, Dower 143 
Corber's Caſe.” © of B. B. marries and dies, his Heir within Age: His Wife ſhall 
22 k. 3 © recover Dower againſt the Tenant of the Land, but Execution 
" Mich. 86. - ſhall be ſtayed till the Heir comes to full Age. 


Fitz. Avowry 5 1. TY 
Fitz. Title Iflue 3o. Reſolved in Parliament. 


22.09. 3+... 43:41. 4. fy Judgment, Eſtates. 


2253. A Grantee of a Rent in Fee takes Wife, 'the Grantee 


Dower 1317 12 35 
Perkins, Dower releaſes to the Terr-tenant and dies; his Wife ought to 


Sect. 339. bring her Writ of Dower againſt the Terr-tenant, for 
NN; 4 he 


Lite-time, if ſhe has not a Jointure: If ſhe has a fointure, ſhe 


ded that the Rent ſhall ceaſe during the Nonage of the Heir 
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| be but in the King's Court. 


he is to pay the Rent, and there is no other againſt whom the Writ of 
Dower may be brought. So in the Caſe of the Releaſe of the Meſne, 
or Forejudger of the Meſne by the Terr-tenant; where Dower is 
brought by the Wife of the Meſne, it ought to be againſt the Terr- 
renant: But where a+ Grantee of a Rent in Fee dies, and his Wife is 
dowable, ſhe ought to bring her Writ of Dower againſt the Heir of the 
Grantee, and not againſt the Tenant of the Land; for he [the Grantee] 
is the true Tenant of the Rent; in the other Caſes the Rent is extinct ; 
in this laſt Caſe it is not. 

A Grantee of a Rent in Fee or in Tail takes a Wife, and dies with- Plowden 156. 
out an Heir, his Wife ſhall be endowed > But not ſo where the Rent af 174 B. Pc = 
ariſes upon a Reſervation to the Donor and his Heirs, upon a Gift in = Fg 2 
Tail, and the Donee dies without Iſſue; for, this is a collateral Limi- 
tation. So of a Grant of Rent or Land to one and his Heirs, till the 
Building of St. Paul's ſhall be finiſned; if this Contingency happens, 

Dower ſhall ceaſe: As in the other Caſe, where after Dower the Do- 

nee dies without Iſſue, where the Rent is reſerved upon the ſaid Gift 

in Tail. | 

A Grantee of a Rent in Fee can't make a Grant, to ceaſe during the 8 H. 7. 3- 

Minority of the Heir; for he can't reſerve to himſelf a particular E- 

ſtate. A Thing i efſe can't be granted, to ceaſe for a certain Time 

as long as this Efſence remains; but the Rent in the principal Caſe is 

newly created, and ſuch a Thing may ceaſe if the Grant be made ac- 
cordingly. 


Cujus eſt dare, ejus efs diſponere. 


In fidtione Furis ſubſitit Equitas. Dower of a Rent is demanded a- 
gainſt the Tenant of the Land who has not the Rent, yet in Fiction of 
Law he is Tenant in Law to avoid Miſchief and Delay ; and although 


the Tenant of the Land has not the Rent, yet he has the Land out of 


which the Rent iſſues, and the Tenant of the Land pays it. 
CAB Þ YI 

\ N Afiſe was brought of the Barony of Gower in oer in Nales 18 E. 2. 
againſt the 'Tenant in Poſſeſſion of this Lordſhip, and the Writ Fitz. Aſlife 382. 

was directed to the Sheriff of Glocefter; the Plaintiff recovers ; Error is % Sa 53. 

| | Rs oy | | | N Exilium Hugonis, 

brought, and many Errors aſſigned. In 
1. That the King's Writ doth not run in the Parts of ales. No 25 H. 8. 26. 

allocatur; for this is a Lordſhip Marcher, and no Recovery for it can 26 H. 8. 6. 


2. An Aſſiſe ought to be brought in the proper County. Now allo- Magna Charta, c. 12. 
catur; for Gower then was a Lordſhip Marcher, and not within any Gales. Aſſiſe, Error. 
County. Mogna Charta, ch. 12. which ordains the Aſſiſe to be brought Bis 
in the proper County, is to be underſtood where there is a Connty where 
the Diſſeiſin is. Glamorgan was a County in the Time of E. 1. Gower 
was annexed to this County, 27 H. 8. ch. 26. being before that Time 
a Lordſhip Marcher, and out of every County. | 

3. That the Sheriff of Cloceſter can't execute the Writ. No alle 
catun; for by the Common Law the Sheriff of the next County to the 
Territory, which is not a County, may ſerve the Writ there, to pre- Lex deficere nom debet 
vent the Failure of Juſtice, Although the Lords Marchers have a #z j»/titia exhibenda, 
Chancery and Jura Regalia, this is as to their Tenants and Villeins; 
they can't compe} themfelves by their own Writs to do Right in this 
Court to ancther Perſon, who complains that neither the Barony, ncr 
the Court belongs to the Defendant in Aſſiſe. | . 

4. Gower is neither a Vill nor an Hamlet, and an Aſſiſe ought to be 
brought in ſome Vill or Hamlet. Wie allocatur ; this Exception holds Place 


$6 where 


2 


35 H. 6. 59. 


. Firſt Century. 


— Aon) a 


where there is. a County and Vill, not in the Caſe of this great 
Seignory, Which then neither was a County, nor in any. And this 
cant be aſſigned for Error after Judgment; for it only makes the 
Writ abatable, and does not in facto abate the Writ as Death 
This Judgment was affirmed in Error. Note, That at this 
Time Glhceſter was the next County to Wales; for Monmouth 
then, and till the 27 H. 8. c. 26. was Part of J/ales: But now 
Monmouth being made Part of the Counties of England, the next 
County to South Wales where Gomer is, in Law, is Hereford; for 
the Vicinage is ſo reputed, and ſuch is the Uſage. And now nei- 
ther Gihceſter nor Monmouth are in Judgment of Law the next 


— 


* 


County to Wales. 7 50 
In this Caſe in the printed Books, for | 2 Commons] read L2 Com- 
mots] which were as Hundreds or Rapes there, within certain Pre- 
cincts where the Inhabitants met [to * commune, talk and diſpute] 


Fr. [a commer, together for their common Affairs. 


parler & moater.) An Aſſiſe at this Day doth not lie of any Land or Lordſhip 
Marcher in Vales, in any County out of Wales; for they are all 
annexed to the Counties there, and all Juſtice 29 eſtabliſhed there 

according to the Common Law. And every Part of J/ales is 

within ſome County there, ©7z. one of the twelve Counties there. 


CASE VII. 
E. 2. | A Has a Daughter his Heir apparent, this Daughter has a Son, 
Fitz. Corone, 385. < 1 ſhe dies in her Father's Life-time, then A. is kill'd; this Son ſhall 
.» i both have an Appeal of the Death of his Grandfather; for by the Death 
17 E. 4 1. of his Mother in his Grandfather's Life-time the Son is the imme- 


H. P. C. 151. diate Heir to him. By all the Serjeants in England. 


Dy S ASE IN ut 
\B.c. 13. Tem, J N an Aſſiſe of Novel Diſſeiſin, the Diſſeiſin was found, and Da- 
Paſc. Sect. 39. mages taxed by the Recognitors; the Diſſeiſor after this Verdict, 
171 8 and before Judgment, cut down Timber to the Value of 10/7. the 
13 Af. f. 2. Recognitors may be reaſſembled to encreaſe the Damages. By all 


8 Verdict, E- the Sages of the Law. I underſtand this Caſe to have been before 


W the Recognitors were diſcharged by tue Court, and the Verdict 


entered. 5 
Patria laboribus & expenſis non debet ſatigari, 33 H. 6. 47. 
in an Aſſiſe for Land, the Plaintiff recovers Damages till the Time 
of the Verdict; in an Aſſiſe for Rent, till the Time of the Judg- 
ment. Pilfold's Cafe, 10 Ch. 115. in Treſpaſs or Ejectment till 
the Writ purchaſed. The Reaſon of the Diverſity is; an Aſſiſe 
complains of a Wrong which continues; and the other {ſtances of 
a Wrong done before the Plaint, and not of a Wrong which con- 
tinues: For in an Aſſiſe of Rent it appears by the Plaint to the 
Judges how much is arrear at the Time of the Judgment; in an 4/- 
ſiſe of Land it appears to the Jurors only. 1 | 
2 Mar. An Enqueſt diſcharged after Verdict given and entred, or diſ- 
Bro. Caſes, Seck. 4570 charged before Verdict, ſhall not be charged again. In the princi- 
F. N. B. 5 i. pal Caſe, if the Verdict had been entred, and Judgment given, E- 
ſtrepment would lie. 5 . 
1 In 


N 


N — 


TT 


| Ia real Actions, as Aſſiſe for Land where Damages are recove- Pilſold's Cafe, 
rable, as appears by the principal Caſe, Damages till the Verdict 1 5 
recoverable; and for Rent, as is ſaid before, till the Judgu. ent. In 5 H. 4. 
perſonal Actions, for the Wrong done before the Action brought. The 11 Co. 5, b. 7. a. 
Reaſon is, Damages are the Principal in perſonal Actions; and the % en 4 
Plaintiff has Polleſſion, and knows his Damage, and the Damage 1 Bulſ. ! 18 

is the Cauſe of his Suit. In Waſte the Plaintiff may eaſily fee 55 = 118, 349 
it, and fix of the Jurors ought to view it before the Waſte 89 243 
be found: In real Actions, the Principal is the Freehold; which 1 Roll. Rep. zo, 31. 
is deforced from him, and he cannot know his Damages, but Re 1 | 
.the Jurors have the View of the Land, and may * take Knowledge * Cams, fr 

of it; and for Rent the Judges may diſcern, by Computation cf 

the Time, how much Rent is incurr'd upon Conſideration of the 

Writ, and Count and Deed, as aforeſaid; and therefore in this Caſe 

he ſhall have Judgment of the Rent incurr'd after Verdict till the 


Judgment. 


Sententia non fertur de non liquidis. 


CASE IX 


* 


1 PON a Commiſſion of Oyer and Terminer againſt High db prerogative, Conti- 
Chreſſey, he appeared upon the Procels ; the Plaiptiff counted nuance. a 
againſt him, and the Defendant brought the King's Writ to the ba „ 

Juſtices, that ee the Defendant was to go along with the King 2 E. 3. Set. 8. 
to the Marches of Scotland, to aid the King in his War, and the d a 
King commands the Juſtices to continue the Plea till his [the King's] A oy WIE 3, 
Return. Notwithſtanding this Writ th Judges proceeded againſt E. 3. 
Chreſſey, and gave Judgment againſt him; this Judgment was af. 
firmed in Error: For the King requires that which cannot be, he where the Kings 
requires the Continuance of the -Plea till the King's Return, which Far our to the 
is uncertain when it ſhall be; and every Continuance is to a cer- pg pine ward 
tain Day. . . be obey 14. 

Pq Te a Rege non eſt ciolandsa. 
Nemo tenetur ad impoſſibile. 


CASE: NM, 


N Aſſiſe is brought againſt 4. the King's Farmer for diverting 1 E. 3. 7. Aid le Roy. 
a Water-Courſe; the Tenant pleads that this Water runs to Re incon/ulte. 

certain Mills belonging to the King, by this ſuppoſed Diverſion, and 4d. * _— 

prays that non procedatur Rege iuconſilto; yet an Aſſiſe was taken and a Privy 1 

for the Wrong ſuppoſed in the Defendant, and although the Aſſiſe Pray, qed Rege in- . 

found this Current as above, yet the Plaintiff had Judgment. The iD Lt 

King and his Council for this Misbehaviour [misfarr} grievouſly is to ſuſtain any Lok. 
puniſhed theſe Juſtices: For, where the King may have evident 
Damage, no Proceeding ought to be Rege 7nconſulto. 
It belongs to the Office of a Judge to preſerve the King's Right. 


CASE 


ha 


— 


Firſt Century. 


CASE XI. 


2E. 3.20 . [JEfore Juſtices in Eyre, and before Juſtices of 7Trai-baſton, both 
3, hav yg f Parties being in Court, where the Land is demanded, a Bill 
Is put in by the Plaintiff, the Defendant ſhall anſwer without Pro- 
Nemo inauditus con- ceſs, and a Jury de Circumſtantibus ſhall try the Cauſe, The 
demnari deber, , nen precholders are warned to appear at theſe Courts, and Proclama- 
fit contumax.. : 1 . TO 2 
tion is made in the County for them all to appear; the Plaintiff 
had Judgment. F 85 
Affirmed in Error, as to this Point. But reverſed, becauſe that 
where the Defendant ponit fe ſuper Patriam, the Plaintiff did not 
reply ſimiliter. No tales de Circumſtantibus was grantable upon 
Niſi Prius before the Statute of 35 H. 8. ch. 6. The Trial at Bar 
in the Courts of J/eftminfter, is by Jurors returned upon the Yenire 
facias, Habeas Corpora, or Diſtringas, and no Tales de Circum- 
ſtantibus is awarded there: In the firit Caſe, no Yenire faciàs is a- 
warded at all. In J/ales and the Counties Palatine, the Judges 
there proceed de Hora in Horam, de Die in Diem; and fifteen 
Days before the General Seſſions, Proclamation is made at the prin- 
cipal Borough of the County, to ſummon the County, and ſo 27 7s 
done at the Eyre. x 


CTASr 


3 E. 3. A Tenant by Knight's Service grants a Rent-Charge, and dies, 
8 . 5 his Heir bezug within Age: The Guardian ſhall not avoid this 
boliſh'd by 12 C. 2. Charge. By all the Council: Nor at this Day ſhall he acbid a 
ch. 24 Leaſe for Years, or for Life. But if the eldeſt Son of a Tenant 
N 264, by Knight's Service be * bound an Apprentice, and the Father dies, 

ORE, his Heir being within Age, the Lord ſhall have him from his Ma- 


ſter to inſtruct him in Feats of Arms. And this is for the Good of 
the Publick. 


Nemo ex alterius incommodo debet locupletari. 


F. N. B. 142. E K. E King has Right to a Manor in the Iſle of Garnſey, which 

: E. 3. Hill. 5. Set. 1 4. holds; a Commiſſion iſſues out of the Chancery to en- 
Ties, Garnſey, Com- quire of this: If it be fo found, the King ſhall be put in Poſſeſſion 
miſſion. ot it without an original Writ. 5 


CAS E XIV. 


Fudgment aimed in Error, 


_— cz. 


Firſt Century. » 9 


15 
. 


C'A'S'E XV. 


* Dower the Tenant pleads Jointenancy by Fine with B. 29550 8 
7s not Party to the Writ; the Demandant avers, that after the 1 
Fine her Husband was ſeiſed in Fee of this Land, and thereof en- ment. Maintenance 
feoffed the Tenant alone, and ſo he was ſole Tenant; Iſſue was ta- . rk 
ken upon this, and found for the Demandant: The Demandant Prsganpris Furs. 
had Judgment by Advice of Parliament. This is in Favour of The Law favours 
Dower, otherwiſe in other Precipes, if there be not a Confeſſion Oer. 
and Avoidance of the Joint Seiſin, and an Averment of ſole Seifin 

on the Day of the Purchaſe of the Writ. 43 Af pl. 6. 14 H. 6. 8. 
25. 17 E. 2. pl. 1. G 13. The Statute de conjunttim feoffatis aids 
Jointenancy by Deed, but not by Fine; but he Law 7s as above: 


CASE XVI. 


Commiſſion of Oyer and 'Terminer ought not to iſſue but for 12 AM. pl. 21. 

enormous Crimes. A Superſedens iſſues to theſe Commiſſio- 2 F. 3: ck. 8. Com: 
3 „ 7 | miſhoners, Oyer and 

ners to ſurceaſe their Proceedings, they ſurceaſe; a Procedendo Terminer. 

comes to them afterwards without a new Commiſſion; theſe Com- 

miſſioners may well proceed upon it. The King may diſcharge or 

annul this Commiſſion: He cannot delay, diſcharge, or ſtay the 

Proceedings of Juſtice between the Subjects by any Mandate un- 

der the Great or Privy Seal, the Commiſſion or Patent of the ſu- Perir. fr. 

ſtices being in force: But he may in his own Caſe, ſo underſtand 

cis Cale, e . 


Vy all the Futices. ; 
| Rex quod eſt injuſtum facere non poteſ?. 


CASE XVII. 


N Aſſignment of Rent out of Land, of which a Woman is 7 A pl. 4. 
7 dowable (where her Husband was Tenant to the King, and Dyer "oh 765 
died, his Heir being in Ward) made in the Chancery, or by an Perkins 401. Seck. 
Eſcheator by Virtue of a Warrant made to him for this End, is OR 
good f without Deed: By all the Sages of the Law. So where the + See 290.4. FW 
Heir, or the Feoffee of the Husband, aſſigns Rent to the Wife for for preventing Frauds 
her Dower out of the Land of which ſhe is dowable. But tis other- * Pegaries. 
wiſe of a Diſſeiſor, Abator or Intruder: Such Aſſignment by them 
is not good againſt the Tenant who has Right: | 


0 The Aſſignment of Dower at this Day, in the Caſe of the $ This Paragraph 


might have been 0- 


King's Ward, Sin the Court of Wards. . 


mer Edition was. 


printed, viz. 1661. Wardſhip and the Court being aboliſtd. 12 C. 2. e. 24. 
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CAS E XVIII. 


N Abbot alien, who has his Monaſtery beyond 800 is ſued 
ls Kings 12. by | in Debt upon a Deed obligatory, under the common Seal of 
and all the Judges, the Abbot and Convent, and this Deed bears Date in England; 

Intendment. Pre- this Deed is awarded not good; for it is not to be ſuppoſed that they 

1 a * all went out of their Monaſtery over the Seas, and came into Eng- 
Hibernia. Land, or that their common Seal was in England. I take it that 
— this Abbot alien came into England, and was ſued in England, and 
had not a Cell here. In the Caſe, 2 Aſſ. pl. 43. the Abbot there 

had a Cell in England, and it may = ſtand, that ſuch Abbot 

and Convent came into England. This Cell in our Books is called 

a Commandry, and an Abbot with his Monks ſometimes retired 


there; and their Deed might be good, being made out of their Mo- 
naſtery, by Reaſon of this Cell. 


13 E. z. 


Obſerv. An Abbot of England, upon a Deed made under the common Seal | 
4 by i676. of the Abbot and Convent, bearing Date out of their Monaſtery, is 
10 H. 6. 44. bound by ſuch Deed. Senatus Romanus, quando Pompeius cum plu- 
27 All. pl. 43. ribus de Senatu deſeruerunt Romam & transſretarunt in Greciam, 
Romanus Senatus fuit in Eræcia. Marc. Cicero in Philippicis. 2 E. 2. 
48 E. 3. 2. Oblig. 15. at this Day an Obligation bearing Date at Amiens in 
* 6 Co. 46. b. Ke. France may be ſued in England. Dowaale's Caſe Cote. 
2 Bal. 136: Husband and Wife, if the Husband be in Ireland. or Scotland 
Hob. 170. for a Year, and the Wife in England during this Time has Iſſue, 
f * * this Iſſue is a Baſtard, It ſeems to me, that at this Day tis other- 
Fitz. Baſtardy, 25. Wiſe for Scotland, for both are become under one King, and they 
43 E. 3 + 8 make one Continent of Land. Abſence over Sea takes. away all 


Preſumption, that the Husband might be privately and ſecretly with: 
his Wife; as he might if he were in England, although ſhe had 
eloped and lived with an Adulterer. 
There are many Preſumptions in Law, againſt which no Aver- 
Stat. 37. E. ch. 17. ment can be received. Before 37 E. 3. in a Precipe quod Reddat 
the Tenant pleads Villanage in himſelf to a Stranger, the Writ 
ſhall abate; ſo of Jointenancy by Fine, Oc. See Manxell's Caſe 
in Plzwden for this Matter. A Diſclaimer in Avowry gives Da- 
mages to the Plaintiff in Replevin n his Lord, although the 
Plaintiff be his very Tenant, 
20 Aff. pl. 85. The eldeſt Son of a Tenant by Knights Serien is taken by th 
P09 0 IO Scots, and carried into Scotland; his Father dies, the Lord in Chi- 
valry ſeizes the Body of the younger, and afterwards the elder Son 
returns, and the Lord lets go the younger, and ſeizes the elder, and 
all this 15 juſtifiable; For when a Man is taken by an alien E- 
nemy, the Law ſuppoſes him dead, till his Life is proved; there- 
fore the Taking of the younger Brother, in the Life of the elder was 
juſtified: But at this Day being under one King, the Taking of the 
Younger Son in the Life-time of the. elder js not juſtifiable. 


Statur pra eſumptiori donec probatur in con zuin. 


C. AS E 5 
13 E. 3. 


1 5 "Onare Impedit is brought againſt a Biſhop and two o- 
Hob. "764 320. thers, the Biſhop pleads that the Church is litigious, and 


s — me Elvis da nothing but as ordinary; Judgment ſhall be given againſt 
nis Cale 


Ib. 198. Brickhead's him immediately, if the Plaintiff will; but the Plaintiff has his 
Caſe. EleQion to maintain the Biſhop a Ditturber, if he will: But if 
the Plaintiff be at Iſſue with any of the other Diſturbers, and 


tic Title is found with the Plaintiff, the Enqueſt ſhall not paſs 
I between 
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between the Plaintiff and the Biſhop, although Iſſue upon the Diſtur- Peer, Enqueſt, 
bance be joined between them; for the Diſturbance is found in ano- Dre Inpedit, Trial. 
ther, and this Litigiouſneſs excuſes the Biſhop; and a Lapſe can't in- 
cur; for the Biſhop is a Party. A Biſhop is a Peer of the Realm ; e- 
very Peer ought to have a Knight on the Jury between him and any o- 
ther. Litigiouſneſs, that is, where ſeveral Perſons have, or pretend ſe- 
veral Titles to the oy gs and preſent ſeveral Clerks to the Ordi- 
nary ; it excuſes him for refuſing to admit any of them till a Trial by a 
Jure Patronatus, or otherwiſe, of the Right of the Perſon to whom the 
Preſentation belongs. Where a Biſhop, or any other Peer is a Party, 
and there is not a Knight returned on the Jury, a Venire facias de novo 
ſhall iſſue, if the Jury be challenged for this Fault, | . 
Debt is brought for 201. the Defendant confeſſes 10 J. and they are 22 11 6. 48; 
at Iſſue for the Reſidue, the Plaintiff may have Judgment immediately a Eh 
for 101. with Damages; but Execution ſhall ſtay till the other Iſſue be 
tried, for it can't be known to how much the Coſts will amount, until 
this be tried: But if the Plaintiff will wave the Coſts, he may have Ex- 
ecution for the firſ# ten Pounds with Damages. 
A Snare Impedit lies by the Patron upon the Voidance of the Church, 
although he has not made a Preſentation to the Ordinary; but only on 
a pretended Diſturbance : But in this Caſe, if the Ordinary collates by 
Lapſe, the Patron ſhall not remove the Collatee of the Ordinary, al- 
though he [The Ordinary] be Party to the Quare Impedit; for there is 
no Manner of Default in the Biſhop, and there is a Default in the 
Patron, that he doth not preſent his Clerk to the Biſhop; and the Bi- 
ſhop's Right ought not without any Colour to be taken away by naming 
him Defendant, Hob. 198. And ſo the Queſtion which the Archbiſhop Us; aon e/ culha; per- 
put to Fineux, 20 H. ). Keilway 58. is anſwered, if there be no Clerk 24 ſubelße non debet. 
preſented to him by the Plaintiff. CES SEAN. 
When there are many Defendants in a Qnare Impedit, who plead ſe- 
veral Pleas in Bar, although the Plea of one of them upon Iſſue joined be 
found againſt him, and for the Plaintiff ; yet till the Pleas of the others 
be tried, the Plaintiff ſhall not have Judgment; for he can't have Judg- F. N. B. 36. 
ment without good Title, and perhaps the other Iſſue may be found a- Marlbridge, ch. 13: 
gainſt the Plaintiff. But if one of them makes Default at the grand ane hy 4 AKT ers 
Diſtreſs, the Plaintiff ſhalt have a Writ to the Biſhop without making rence & _ 5 1 
Title; for fo the Statute commands. Ma#lebridge, ch. 12. In Treſpaſs a- 15 E. 4. 26. 
gainſt two, who plead feverat} Pleas, and ' tis found againſt one, the Plain- 36 H. 6. 13. 
tiff ſhall have Judgment againſt him before the other Iſſue be tried; for, + * 
they are ſeveral in their Nature; and Damages aſſeſſed by the firſt Inqueſt Debt i, brought for 
ſhall ſtand againſt the other Defendant, if it be found againſt him: But if two Debts, upon two 
the ſecond Iſſue be found for the ſecond PAT les yn yet tis well; for it may Leaſes for Years; up- 
be, that one js guilty of the Treſpaſs, and not the other; and Treſpaſs is b ere * 4 
ſeveral in its Nature, and no Title is made in it. In real Actions, as Præ- Fong He = won 
cipe quod reddat againſt two, if one confeſſes the Action, or makes Default his Debt, Damages, 
after Default, the Plaintiff ſhall have Judgment for the Moiety imme- and Coſts of Suit; if 
diately upon this Confeſſion or Default after Default: For they amount he will releaſe the 
to a Severance of the Jointure. If they plead ſeveral Pleas in Bar; and __— < inſt 
| ar RET 17 27 4 * A; | * Treſpaſs again 
one upon Iſſue joined is found with the Demandant, he ſhall have Tudg- tuo, one pleaded Not 
ment as to a Moiety; although the other Iſſue be found with the Te- guilty, the other 
nant, and the Demandant ſhall have Execution of the Moiety. But if Pleadea - Concord 3 
the Plea of the ſecond goes to bar the Demandant for the whole, as Ba- gh ker? 0 — 
ſtardy, or a Releaſe, or an Agreement in Treſpaſs; although the Plaintiff plaintiff, the other 
ſhall have Judgment againſt the firſt, whoſe Plea is ſo found againſt him, with the Defendant : 
yet Execution ſhall ſtay until the other Plea, which goes to the whole, If the Plaintiff had 
be tried; if the Plaintiff doth not wave his Proceeding againſt the lat- — . - Ae 
ter. And where Baſtardy in the Demandant is pleaded by one, and a tried, he ſhall not 
Releaſe by the other Defendant, the Baſtardy ſhall be firſt tried. And have Execution or 
in Treſpaſs againſt two, one pleads Nor guilty, and *tis found againſt Judgment at all. 
him ; the other pleads in Bar, the Plaintizf may have Judgment _ 7 we b- Worry 
5 Caf 185 
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him againſt whom the Verdict was found, with his Damages; but 
no Coſts till the End of the Suit: If the Plaintiff will wave the o- 
ther Suit, he may have Execution for the Damages and Coſts, for 
by this Waiver the Plea is ended. „ 


— 
„ 


Res inter alios acta nemini nocere debet. 
Fruſtra fit per plura quod fieri poteſt per pauciora. 
Lex nil facit fruſtra. 


GAS E-XX 


13 E. 3. A Brought a Formedon againſt Husband and Wife, the Wife was 
* 75 a, yg received for the Default of her Husband, and vouched her 
* by a ſtrange Name, and upon the ſhewing of the De- 
Voucher, Averment, mandant, that the Vouchee was the Husband of the Woman, [rhe 
mm enant] Cauſe was ſhewn (as it ought to be) and twas ſhewn that 
the Husband levied a Fine to one T. ſur Cunnugancèe de droit come 
ceo, and that T. by the ſame Fine rendered the ſaid Land to the | 
Husband and Wife, and the Heirs of the Husband, and that the | 
Husband had before enfeoffed T. of the ſaid Land, with Warranty | 
to him, his Heirs and Aſſigns, and that ſhe is the Aſſignee of T. The 
Averment of the Demandant in this Caſe againſt this Fine, that the 
Husband never had any Thing in the Land, was received by Judg- 
ment in Parliament; for the Demandant is a Stranger to the Fine, 
and where the Cauſe of Voucher is ſhewn, the Cauſe is traverſable. 


Res inter alios acta nemini nocere debet. 
„ ASE: Ak 


HEE A Writ of Meſne was brought by the 'Tenant againſt his Lord 
het, "4, (He upon an Acquittal by Preſcription ; Iſſue was joined upon the 
Fitz, Meſne 7. Preſcription, and the Jury found, that the Defendant, and his An- 
Preſcription, Ver, ceſtors, and they whoſe Eftate the Defendant has, have acquitted 
2s the Anceſtors of the Plaintiff, and thoſe whoſe Eſtate he has, from 
Time whereof Memory, c. but not in the Time of the Plaintiff, | 
nor of his Grandfather; the Plaintiff recovered by this Verdict; for | 

the Effect of the Preſcription is found. ” 


This Judgment was affirmed in Error. 
Lui haret in litera hæret in Cortice. 
1 Inſt. 114. Upon a Preſcription for a Modus Decimandi, Way, or Com- 
mon, the Verdict finds no Modus, Way, or Common for twenty 
or forty Years; but that before that, from Time beyond Memory, 
there was ſuch Modus, Way or Common; this Verdict finds for 
the Preſcription. | 
A. has Common to his Tenement by Preſcription in the Land of B. 
A. makes a Leaſe for Years to C. 28 March 1 James, for thirty 
Years of this Tenement, B brings Treſpaſs, 1 Apr. 2 James, againſt 
C. for uſing the ſaid Common, he pleads the Leaſe made to him by 
A. of the ſaid Land to which the ſaid Common belongs, 30 March, 
James, for thirty Years, the Leaſe was traverſed, and was found to 
be made on the 28th of March as above: C. had Judgment for him, 


I Querens 


Hob. 72. 
Pope verſus Skinner. 
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deratum was not neceſſary of old Time, as it was conceived of 15 


** 
N 


Firſt Century. 13 


Querens nibil capiat per breve ; for his Leaſe was found in Effect, 


to maintain and have the ſaid Common. 


In Account, the Defendant 3 an Account before B. and C. 30 E. 3. 5. 
traverſes this, the Verdict finds an Ve. 2. cap. 11. 

Account before one of them, this Verdict is found with the Defen- 

Cant; the Number of Auditors is not of Subſtance for the Allow- 

ance or Diſallowance of an Aecount. . l 


CASE XXIL 


A Tenant gave his Tenancy in Frankalmoign to an Abbot, this 14 E. 3. 
| Abbot has Judgment in a Writ of Meſne againſt A. the Do- ©: Meſne 7. 


| | | > 3 b Meſne, Frankal- 
nor, by theſe Words, confideratum eft, that the Plaintiff recuperet moign, Jolgmend, 


verſus the ſaid A. his Damages, and the Sheriff is commanded to Form. 


diſtrain him to acquit the Abbot; and the Judgment is not, that the 
Defendant ſhall acquit the Plaintiff; this 4. dies, a Scire facias 
lies againſt the Heir of 4. to execute this Judgment, altho' he has 
nothing by Deſcent, and altho the Judgment was as aforeſaid, the 
Scire facias was to execute the ſaid Judgment of Acquittal; the 
Plaintiff had the ſaid Judgment affirm'd in Error: The Reaſon is, 


the Tenure in Frankalmoign follows the Blood of ſuch Donor, and 


he has Prayers made for him, and he can't diſclaim in the Meſ- 
nalty; and the Judgment was in Effect that he ſhould acquit. Un- 


derſtand this Gift in Frankalmoign before the 18 E. 1. the Statute 
of Ouia Emprores terrarum; or afterwards by Conſent of the 


King, and the Lords mediate, where the Land is held of others. 
An Abbot in this Caſe, had Judgment in this Form, to recover Dyer 8 El. conce/um. 


Damages, & præceptum fuit Vicecumiti quod diſtr. b.eredem de Different Judges have 


different Forms of 


A. ad acquietandum the Abbot, and tis well thus; for different Judgment, 5 E. 4. 9. 


Juſtices have different Forms, which proves that the Word conſi- = 0 Word con- 
: 


„ | | I4 E. 3. 
latter Times to be. Many ancient Judgments have the Word con- Meine 7. 
ceſſum; and in the Civil Law the Form of Words for Judgment . 


. . . "nr 3 LE, 
is, 2iderur nobis; but tis the moſt ſure Way to follow the latter 13 Jac. 1. 


Judgments, o. Ideo conſideratum efl. = WG 308: 8 
| Solemnitates Juris ſunt obſeroand-s. | Fn en. 


CASE XXII 


N an Aſſiſe of Darrain Preſentment of an Advowſon in Groſs, 15 E. z. 


1 Jointenancy is not a good Plea. 65 ory; 79 
: By the Fuſtices of both Benches. 3 H 6. 70 is of 


"Tis otherwiſe in a /Friz of Right of Advowſon; a Cuare Im- an Advowion appen- 
pedit is in the Nature of Treſpaſs, and is all one with a Darrain ant. Jointenaney. 
Preſentment: The other, that is, the Vit of Right of Advow- 
ſon complains of the Deforcement of the h Advowſon. The 
Onare Impedit and Darrain Preſentment complain only of a Chat- 
tel, 18. of the preſent Avoidance. 
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14 E. 3. Scire facias../ HE Kine aff ons in Chancery to a Woman, his "NON 
. Rent, 


Dower.” er wel Widow dowable of a Fair held * in Capite, a Rent iſſuing 
Action, Exchequer, Out of it, and afterwards grants the Fair to A. in Fee; A. doth not 
, Cffice, Prerogative. pay this Rent to the Widow according to the Aſſignment ; ſhe 
* By 12 C. 2. c. 24- brings a Scire facias in her own Name and the King's againſt the 
theie kenures ate 2 ſaid A. for the ſaid Rent; and does not mention in the Scire fa- 
boliſhed, a , a 

cias how much of the Rent was Arrear. This Scire facias was 

1 Toa 1 in the Exchequer. | The af had Jn affirm d 


1 . in Error. 


t =) 


be - «4 Rex proſequi in Fudicio poreft, in qua Curia-ei ojfum fu. ; 


46196 i and may join in this Caſe with his Tenant's Widow. © 
The King may grant a Rent out of a Fair, or a Thing not ma- 
pablo, as Out of a Bailiwick, Tithes, (5c: A Subject cannot. Al- 
though the Scire facias did not mention how much Rent was Ar- 
rear, it is not material; for the Writ ſuppoſes the Rent Arrear, 
and the Tenant may alledge how much he has paid. This Wo- 
man was the King's Widow, and therefore the Sire facias is well 


brought in both their Names; and well in the Exchequer, for the 


King is Party. An Office found before the Eſcheator virtute bre- 
vs, may be returned into the . 18 


«4 


16 A 11. 9. Miele. M SN E. Judgment NG the Meſne was, that the Defen- 
dant diſtringatur ad acquietandum with Damages; where 


| Judges, Error, 


SIO: tit was alledged, that it ſhould be, that he ſhould recover the Ac- 
quittal. This Judgment was grounded upon a Specialty for the 


* Acquittal, and a Scire facias was brought againſt the Heir of the 3 


Lord upon this Judgment, and no Mention was made in the Scire 


Facias of the Specialty; and the Defendant pleaded, that he has 
nothing by Deſcent from his Father in Fee-ſimple: Non allocatur. 


Theſe Matters were alledged for Error. 
Judgment affirmed. 


15 H. 4. 52. the Diſtringatur ad acquietandinm is all one in Effect with this 


Word confideratum in 


ls + the Form that he thall recover the Acquittal. Conceſſum was ancient- 


Form uſed in our ly uſed for confideratum. FVidetur Curie is the Form of Judg- 


Law, almoſt all 6 ment in the Civil Law; for no Man has an unerring and infallible 


Cedents are ſo: 


"Principal Word AY > Spirit; there was no Occaſion to name the Specialty i in the SczFe 
Judgment or Sentence faczas, for it | Sz. fa. ] is grounded upon the Judgment, and the 
R Judgment alters it [the Specialty]; as a Judgment for Debt upon 
wich which they 55 an Obligation, alters the Obligation, and determines it. No Action 
ten uſe pronuncia- can be brought upon the Obligation as long as the udgment is in 
—_ OO 0 the principal Caſe the Anceſtor when he gave the Land 
2 Sand. 139, 143. 

in Frankalmoign, bound his Blood and Heir [to the Acquittal]; for 

Lt. e. in Conſideration of ] the Prayers to be made for them. See 


the 22d Caſe, before. 


I 8 


— . _—Y 
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＋ O a Hire facias upon a Fine, the Tenant pleads Non-te- 15 E. 3. 
J nure of Parcel, altho at this Time in a Præcipe, ſuch Non- . 681: None 
tenure abated the whole Writ, vg. before the Statute 25 E. z. 25 E. 3. cap. 16. 
cap. 16. yet in a Scire facias it did not abate the Writ for the | 
whole; by all the Juſtices of Euglanu, the Writ ſhall abate only 

pro tanto; and in Cafe of Non-tenure at this Day pleaded for the 

whole in a Szre facias, the Plaintiff may have Execution at his 

Peril, The Reaſon is, the ire facias does not ſuppoſe the Tenure 

in the Tenant as the Pracipe quod reddat doth; for the Scire fa- 

dias is brought to execute a Judgment for Land or Rent, or upon 

a Fine to have Execution of it. At this Day Non-tenure of Par- , . 5. 142 

cel abates the Writ only pro tanto in a Precipe quod reddat by 8 E. 4. 19. 
Force of the ſaid Statute. A ſpecial Non-tenure in a Scire fa- 12 A. pl. 8. 


cias, upon a Recovery of Land againſt the Tenant is a good Plea; 3. 4. 1 


7 


as to ſay, that 4. the Tenant being ſeiſed in Fee leaſed to him for 
Years, the Lands in the Sire facias mentioned, this is a good 
Plea; for 4. might have a Releaſe or ſome Diſcharge which the 
Leſſee for Years can't have. Jointenancy of Parcel at the Com- 
mon Law abated the Writ of Precipe quod reddat only for fo 
much; but in this Plea of Jointenancy, it ought to be ſhewn who 
holds the Reſidue. Ss F | 
NV Lex ſliccurrit Inoranti. | 1 42 
1 l nn Lex punit Mendacitum. | 
In Precipe quod reddat of a Manor, Non-tenure of Part aba- 

ted the whole Writ. 5 H. 6. 7. 7. 36 II. 6. for the Manor is en- 

tire: So in droit de Adorwſon, that the Demandant is ſeiſed of Part 

of it; ſo for a Rent- charge, or Seck, iſſuing out of three Acres. 

and the De nandant is ſeiſed of one of them; or that a Tenant of 

one of them liable to this Rent, is not named. 


CASE XXVII. 


A Man ſeiſed of Land in Fee takes Wife, makes a Feoffment of 17 E. z. 6. 
his Land, and takes back an Eſtate to him and his Wife in pl. 3, 
* | go 3 p ; itz. Eſtoppel, 217. 
Tail; the Husband dies, the third Part of the Land is aſſigned to pftoppel, Remitter, 
her by Parol in the Country for her Dower; ſhe enters, and ſhe Dower, Extinguiſh- 
afterwards recovers the other two Parts by a C in vita againſt a Walter L "ey 
Deforceor; ſhe may enter at this Day into the ſaid two Parts, and Dyer 351. 25 
is remitted to the whole, and is ſeiſed in Tail of the whole; for F. N. B. 199. 
the ſaid Acceptance of Dower being not by Fine or Deed indent- —_—— PE | 
ed ſhall not conclude her. The Freehold or Right of Freehold Vernon'sCaſe;4Co.1. - 7 
which this Woman has, can't paſs from her without a Deed or Re- * 3.39. | 
| : : h 2 Brownl. 132. 

leaſe or Eſtoppel to her; and the ſaid Acceptance, without more, is Cr. El. 357. 
not a Waiver nor Eſtoppel to avoid her Remitter. The Dower was Cr. Jac. 100. 
well aſſigned, for ſhe had Title of Dower by the Seiſin of her 
Husband before the Alienation; if ſhe had brought a Writ of 

Dower and counted in it, ſhe would have been barred of the E- 

ſtate-Tail in any Part of the ſaid Land. 5 2755 

1 | By Judgment of all the Corncil. 

An Acceptance of a Leaſe for Years after the Death 
of her Husband, by a Wite having Right of Dower of 
the ſaid Land, ſuſpends the Dower; not fuch Accep- 
tance 
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tance of a Leaſe made before Marriage to her, or before the 
Bro. Caſes 372. Al. Death of her Husband, for in this Caſe the Wife has only a Title to 
legans contraria non haye Dower, and not a Right of Dower, and Dower gives the Free- 
oft audiends.' ßhold: In the principal Caſe, a Right to the Freehold and Acceptance 
11 El. Dyer 417. in the Country without Indenture or Matrer of Record, doth not ſuſ- 


3 C. 25. pend or extinguiſh the Right of Dower. Husband and Wife Tenant 
Butlef and -Baker's in Tail of an Eſtate made 1 the Coverture, the Husband makes 
. a Feoffment and takes back an Eſtate to himſelf in Fee, and deviſes 
* * the Land to his Wife for Life; the Husband dies, and ſhe enters 
Co. 26. a. claiming the Eſtate for Life; her Entry and Claim in this Caſe is an 
oor 254- Election and a Waiver of the Eſtate-Tail, and guides the Whole. 
Goldsb. 84. Theſe two Eſtates, viz. the Eſtate-Tail to her, and the Deviſe to her 


for Life of the whole Land, can't ſtand together; but Dower of a 
third Part and. Entry into the other two Parts are not inconſiſtent. 
In ͤ Caſe of a Deviſe for Life of the Whole, and an Eſtate-Tail to her 
of the Whole; the one extinguiſhes the other. TIF) ne 


— 


CAS E XXVII.. 


17 Al. pl. 25. A Brings an Aſſiſe againſt two, one pleads the Releaſe of the Plain- 


19 Af. pl. 3. „tiff of all Actions perſonal, the other pleads Joint-tenancy with 
19 E. 3. C. who is in full Life at Dale not named in the Writ; in this Caſe the 
N KY Plaintiff ought to elect his Tenant, and if he miſſes his Tenant in 
8 Co. 10. this Election, the Writ ſhall abate. The Plaintiff in this Caſe elected 


Dyer 244. Aſſiſe, E. him for his 'Tenant who had pleaded the Releaſe, and it was fo found 
lection del Tenant, by Aſſiſe: The ſaid Defendant being ſo found Tenant pleads ut ſupra; 
Releaſe, Title. the Plaintiff replies that after this Releaſe he was ſeiſed and diſſeiſed 
by the ſaid Defendant, without making any other Title; the Aſſiſe is 
found with the Plaintiff, he has Judgment, this Judgment is affirmed 
in Error, Although this Releaſe be a Bar in the Aſſiſe, yet it gives 
no Right; and the Right of Plaintiff before the Releaſe is impliedly 
confeſſed by the Releaſe, and the ſaid Defendant claims nothing in 
the Land but by the ſaid Releaſe of Actions perſonal: Tis otherwiſe 
of a Releaſe of a Right, or of all Demands; this gives a Right. Fitz- 
berbert, Title, 35. in this Caſe has miſtaken the Releaſe; it was not of 
Acetions Real, it was a Releaſe of Actions perſonal ; but 'twas all one, 
21 Jac. 1. cap. 16. neither of them gave a Right nor tolled an Entry; * at this Day 
peaceable Poſſeſſion for twenty Years tolls an Entry, and after ſuch 

Poſſeſſion a Releaſe of Actions gives a Right; and there is no Remed 

for the Fee-/imple by Writ of Right, after ſuch Poſſeſſion and a Releat, 


of Actions. 
Proprietas verborum eſt falus Proprietatum. 
"CASE XXIX. 
19 E. 7 Tenant in capite obtains the King's Licence to enfeoff two of 
. ae don gen £ the Manor of Dale, upon Condition to give it back to him in 
wa OY Tail, the Remainder to B. in Fee; the Feoffment was made to two ac- 
Tourſon's Caſe, cordingly; A. afterwards dies, his Heir being within Age, afterwards 
8 Co. 170. the Gift was made to the Heir of the Body of A. the Remainder ut 


1 8 ſ#pra. Reſolved, That this Licence doth not extend to give this Land 


Entry congeable, Re- ˖O the Heir of the Body of A. but a new Licence is neceſſary; and 
lation. the Obtaining of this Licence is a new Charge to the Land ſuffered by 
By 12 C. 2. cap. 24. the two Feoffees, and therefore in this Caſe the Condition is bro- 


Capite Tenures and q,.... : : | e ap ; 
8 ken. A. dies ſeiſed of other Land held of the King in capite, his 


for Alienation are 2. Dying ſeiſed of this Land, and all this other Matter is found by 
boliſhed. Eo. | 5 Office. 


Wir 


RE 
TY. 


has a Deed of ſuch Grant. 


—_—_—_—. _—_—_ 


Firſt Century. 8 
Utnce. The King ſhall ſeize the laid Manor tor the Breach of this 


Condition, in Right of the ſaid Heir being within Age, and ſhall Poteſtas firite inter- 
have all the Profits of it, as Guardian after the Death of A. "pple | 


By all the Juſtices, 


Verba accipienda ſunt cum effectu. 


CASE. ak 


F a Way in Groſs, it has been often adjudged by the Sages 19 E. 3: 1 
of the Law, that an Aſſiſe doth not lie. It ought to belong 7%. F099" 3, 
to Land or to an Houſe; for a Way ought to have a fer minus di Chimin, Allie, Nus 
quo, & ad quem, and to be of ſome Benefit, to entitle a Man to ſance. 
have an Aſſiſe; and therefore if it be only in Groſs, an Aſſiſe doth 
not lie for the Obſtruction or Stopping of it: But Covenant lies a- 
gainſt the Grantor upon his Deed, if he diſturbs, and the Grantee 


x 


An Afſiſe does not lie; for ſuch Grantee has no Freehold. 
Tex nil facit fruſtra. 
GAS e Ko. 


A N Aſſiſe was taken in the King's Bench in So for Lands 19 AM: pl. 4. 


I there, the King and his Court being there; antiently the ic. faber Charray, 


Courts of King's Bench and Chancery followed the King and his a Nia Prius, 
Court.) Before the Aſſiſe was determined the King removed to Bank le Roy, Error. 
Keiper yet the faid Aſſiſe was tried by Nife Prius in Sufolk; ee, N 121 
the Plaintiff had Judgment, which was affirmed before the King : 


and his Council, F. N. B. 233. 17 E. z. ch. 1. Premunire. V. 


Na. Br. 17. Braclon, lib. 1. Weſtm. 1. ch. 15. 28 A. pl. 2: See 

the third Caſe before for the Power of the King and his Council. 

This Ny Prius for trying the ſaid Aſſiſe, is a ſpecial Writ return- 

able at a certain Day before the King, unleſs ſuch Juſtices come 

there before; and the Trial ſhall be in Hl, and Judgment in 

this Caſe may be given in the King's Bench at Meſtminſter. By the 

Statute of Magna Charta Aſſiſes ought to be taken in propriis C- Magna Charta, 
mrativus; but Judgment may be given elſewhere. cap. 12. 


This antient Curſe is grown obſolete. 


* 7 AT 40 75 | * 
Rex eft lex vivens. 
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Littl. cap. 11. Iib. 3. his Iſſue brings a Scire facias againſt B. to execute this Fine: It 


ae res Os | — —— — — P — — . 
63 2 | 9 * N 1 , * 
18 5 Firſt Century. 
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C ASE XXXI. 
EE, 3. Fitz, Co- Ccount. Conuſance was demanded by the Mayor and Bailifls 
nuſance, 46. of - Coventry, and they ſhew a Charter to this Purpoſe; the 


35 hn: Ferempt- Demandant does not counterplead the Franchiſe; a Stranger to the 


0 


w. Infra, 1, 36. Plea aſſigns Reaſons to the Court, that this Franchiſe ought not to 


be allowed; and non allocatur. If the Demandant in a Plea of 

Land counterpleads the Franchiſe, and the Tenant joins with the 

Claim of the Franchiſe, and tis found againſt the Franchiſe; the 

Demandant ſhall recover the Land; but if it be found againſt the 

Demandant, the Writ ſhall abate. C 
e | By the Cuncil. 


Nemo debet immiſcere ſe rei ad ſe nihil pertinenti, 

CASE XXXIII. 

20 Al. pl. 11 1 Defendant has an Action of Battery againſt the Sheriff, 

„ at the Time of making the Array between the Defendant and 

* 6. 7. CF the Plaintiff ; this is a Principal Challenge, and ſhall quaſh the 
1 e. 1 ok amd 
oh, By all the Fuſtices. 

Lex nemini operatur ini puum. 

CGE ETC: 

208.3 JF ANDisrender'd by Fine to an Husband and Wife, and tothe 


1 , Heirs of their two Bodies; they have Iſſue 4; the Husband 
: and Wife die; A. enters and enfeoffs B. with Warranty; A dies; D. 


{ ct. * | . Me, - | . | Ts 
See : Annz, e. 16. does not lie, for execntio fatia eft, & non reftat facienda, as Weſt. 2. 


as to collateral War- cap, 48. ſpeaks; and if this Scire facias ſhould lie, the Feoffee 
OL) ſhould loſe his Warranty. Reſolved that the Heir in Tail is put 
co his Formedon in this Caſe: In a Scire facias a Voucher doth 

not lie; the Feoffee ſhall not loſe his Warranty, and therefore a 

Formedon only lies for the Heir in Tail in this Caſe. YO 


Fadgment affirmed in Error. 


a « a 


| Lex nemini operatur iniquim. 


„ 


20 E. 33. KN Abbot brought an Aſſiſe againſt an Husband and Wife, they | 
„H. 1 * plead, no Wrong, no Diſſeiſin; the Aſſiſe found upon Evi- | 
18 E. 3. 40. dence given by the Husband, that the Abbot had made a Releaſe 1 
= * 35 of his Right to the Husband and Wife after the Diſſeiſin by Dureſſe, 
Aſie, Releake, Ver- but not by Dureſle of his Body. Reſolved that the Abbot ſhall re- 
dict. cover, for the Husband and Wife ought to have pleaded this Releaſe; | 
44 Aſſ. pl. 26. I „„ | for ( 

1 


FE. I. iS _ 


42 


in another Action between them. 


nude G 


Firſt Century). 


for this Releaſe is an implied Confeſſion of the Diſſeiſin, and re- 
pugnant to the Plea of N Torr, Nut Diſſeiſin: As in Waſte, the 
Defendant pleads no Waſte done, and gives a Releaſe in Evidence, 
tis of no Uſe; for the Evidence is repugnant to the Plea: 

8 js  Keſobved by the King's Council. 


Contraria allegans non eft audiendis, 


> 


If a Releaſe be made before the Diſſeiſin, as if the Diſſeiſſee re- Opfer. 
leaſe to the Diſſeiſor, and afterwards the Diſſeiſee enters and ouſts 
him, and he reouſts the Diſſeiſee, and the Diſſeiſee brings an Aſſiſe; 
the Recognitors without the Pleading of this Releaſe may find, 
there was no Diſſeiſin; for the Releaſe was before the ſuppoſed Diſ- 
ſeiſin. So if the Leſſor releaſes to the Leſſee for Years and his 
Heirs, and the Leſſee upon ouſting of him after the ſaid Releaſe, 


brings an Aſſiſe againſt the Leſſor, the Jurors upon Evidence of the 


ſaid Releaſe, may find no Diſſeiſin; for the Releaſe was before the 
ſuppoſed Diſſeiſin: So upon the general Iſſue in an Aſſiſe, the Re- 
cognitors may find a Feoftment upon Condition, and that the Plain- 
tiff entered for the Condition broken; when a Releaſe is pleaded, 


be it a Releaſe after Diſſeiſin, or before Diſſeiſin, without ſhewing 


it to the Court, though the Jury find it; none being ſhewn to the 1 Int. 225. a. b 
Court regularly tis worth nothing; for the Court ought to judge 
what Force this Releaſe has in Law. n 

If a Tenant or Defendant pleads a Deed of a Thing which can't 

paſs without Deed, it ought to be ſhewn to the Court, and the 

Court ſhall judge upon this Deed whether it be ſufficient in Law or 


not: But where the general Iflue is pleaded in any Action, and a 


Deed or Will is given in Evidence to the Jury, if the Jury will, 


they may take upon them the Knowledge of the Law, and give a 


general Verdict; if they err; for their Preſumption and Falſity they 


ſhall be puniſhed in an Attaint; if they find the ſpecial Matter, and 


conclude againſt Law, the Judges ſhall judge according to the ſpc- 


cial-Matter, and reje& the Concluſion. In Caſes where Charters 


have been loſt by Fire, Burning of Houſes, Rebellion, or when Door Leyfeld': 
Robbers have deſtroyed them; the Law in ſuch Caſes of Neceſſity Cue. 


allows the Proof of Charters without ſhewing them. = 3 W 


Doctr. Plac. 306. 


Neceſſitas facit licitum quod alias non eff licitum, 


CASE XXXVI. 


HE King grants Conuſance to 4. of Pleas riſing within cer- 20 E. 3. 

tain Bounds; the King grants to B. the like Conuſance within ow. — 46. 
the ſame Bounds: C. brings a Precipe quod Reddat againſt D. for 7, cn jure con 
Land within thoſe Bounds; both 4. and B. claim Conuſance, the «iris pyidentic mekor 


4 "1 ft. \ 
Demandant and Tenant agree to the Conuſance, but the Tenant did 5, ra * 


not join with either of the Patentees. This Controverſy between protarur. 


the Patentees ſhall not be tried in this Caſe, becauſe of the Delay Supra 1, 32. 
of the Demandant, which ſuch Trial would occaſion: But by all 
the Council the Conuſance in this Caſe ſhall be granted to him who 
firſt demanded it; and the Right of the ſaid Patentees ſhall be tried 


CASE 


* 
FF 


Firſt Century. 


| CASE XXXVIL 
Fi Nate, FEY A. By Fa grants. a Way to B. in Fee over the Land of + in 


2 Aff. Dale, from a certain Place to a certain Place. There ought 

It rl, Chimin 0 be a Specialty of this Grant; and if A. deforces him of it b 

my p54 . 8 W * Stopping or any Obſtruction; Covenant lies: Not an Aſſiſe of Nu- 

thi an Office to which ſance, Nor will an Afliſe of Nuſance lie, though B. purchaſe an 

1 8 belongs. Houſe or Land near the ſaid Way, for it was in Groſs from the 

lj Bs Beginning, But of a Way appendant to Land, an Houſe, or Mill 

1 by Preſcription or Grant, an Aſſiſe of Nuſance lies. A Way i is ex- 

1 tinguiſhed by Unity of Poſſeſſion, and is revivable aſterwards upon 

ql a Diſcent to two Daughters, when the Land through which, Cc. 

1 is allotted to one; and the other Land to which the Way belong d, 

1 is allotted to the other Siſter; and this Allotment, without Specialty 

— 4 to have the Way antiently uſed, is ſufficient to revive it. 

19 By the Fuſtices of Allie, and Ju tices of the Common Peng. 

ll d ab initio non vale, in tractu zemporis | 101 concaleſeer. | 
fl: J 
Uh iq 30 Af. =y 36. A KReplevin is ous of Cattle taken in Middleſex; the De- 

wr - 2 3 fendant avows for Homage not done for Land held in Mid- 

il 21 E. 4. 16. dlefex by the Plaintiff from the Avowant; the Plaintiff replies a 
10 31 yy . Tender of Homage to the Avowant at Dale in the County of Sur- 
j Verdi, 56. rey; Iſſue is joined upon this: A Verdict by a Jury of Surrey finds 

i Dyer 273- ender of the Homage to the Defendant, as the Plaintiff has al- 
ith 2 5. 5. ledged; this Verdict aſſeſſes Damages for the taking of the Cattle in 

1 e. Ver 
i mage. Middleſex, the Jury being of another County. The Plaintiff has 
Ml: 7 Judgment: Affirmed in Error. Rent is tendered to the Perſon of 
11 the Tellor on the Day of Payment, he can't diſtrain for this Rent, 
1 without demanding it from the Perſon of the Leſſee: Homage ten- 
190 dered out of the Land for which it was due, was held good. A 
1 jury of a foreign County, where an Iſſue is joined that is triable 
lj there, may find Damages incident to the Action, for they are ac- W 
i cellory. —ͤ 
1 Acceſſorium ſequitur ſunm P- incipate. 

ij Nemo debet pro una cauſa bis vexari. 

; * S E XXXIX. 1 

|. 21 E. 3 Ts is brought by A. againſt B. 77 & Armis & contra 
Ml Fi. win, 215 pacem, for the taking and detaining of Charters; and he doth il 
Wil paſs, Charters, Deti- not ſhew in the Count what Lands the Charters concern; the De- 
wh due. Verditt, Count, fendant pleads Not guilty, a Verdict 1 is found for the Plaintiff: IIe 
10 Error. 
0 : has Judgment for 100/. Damages; tis affirmed in Error, becauſe 
1 that this Action is Treſpaſs, in "which Damages only are recovera- 
ih ble, and not the Charters ; and alſo becau no Exception was ta- 
WT. ken to the Declaration before Ve dict. 

1 N * 5 5 Detinue 
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Detinue of Charters. 'The Count ought to mention the Land which 
the Charters concern, and the Value of the Land; for the Plaintiff in 
this Action recovers the Charters, and if they are deſtroyed, the Va- 
lue of the Land in Damages. Note what Reſpect the Judges of this 
Time gave to a Verdict, altho' the Count was not ſufficient ; yer be- 
cauſe the Party admitted it, the Judgment given in ſuch Caſe was not 
reverſable after Verdict. The Statute 32 H. 8. cap. 30. recites, That 
it is a Diſhonour and Reproach to the Law, that far any Fault of a 
Counſellor or Attorney, any Judgment ſhould be ſtayed or reverſed af- 
ter Verdict, and ordains, that it ſhall not be. True it is, that the 
proper Forms of the Law ought: to be obſerved, otherwiſe Igno- 
rance and Confuſion in the Science of the Law will enſue: By De- 
7 murrer and Exception before Verdict theſe Forms may be preſerved; 
=_ but for the Honour of the Law and Repoſe of the Subjects, this Sta- 
- | tute ought to be literally obſerved. Se ot 3 
Þ e Statuta pro Publico commodo late interpretantur. 


) 
4 | 
3 CASE XI. 
=_ | The Caſe of Merton College in Oxford. 
IX Afiſe of freſh Force was brought in the City of Oxford by A. 21 E. 3. 46. 
J againſt a Body Corporate. The Cuſtom of the City of Oxford is, JE. 3: 59 
that if any one be in peaceable Poſſeſſion of any Lands there for forty — 1*o} 
Weeks, that it is not lawful for any one to enter upon him, altho' he Trial, ; Extinguiſh. 
. has Right, and altho' his Entry be congeable at Common Law. This is ment, Error, Bar, 
_ 8 a good Cuſtom. The Tenants in this Aſſiſe pleaded the King's Seiſin London, Stamf. Præ- 
_ in Fee of this Land, and a Grant to them and their Succeſſors in 8 Maed 
_ Mortmain, c. The Plaintiff replies, that upon Petition to the King, "ic College G 8 
_ a Writ iſſued out of the Chancery to enquire of the Plaintiff's Right, 
s 2 and that it was found upon this Writ, that the ſaid Lands were held of 
- 8 the Plaintiff, and that he entered upon them for Mortmain, and was 
n ouſted by the Defendant, and that the ſaid Body Corporate procur'd 
s 8 the Plaintiff*s Tenant to convey them to the King, to the Intent that 
f the King ſhould convey them to the ſaid Corporation in Mortmain; 
t. and that the Parliament awarded that the ſaid Charter ſhall be repeal'd, 
by 1 and that the Plaintiff ſhould ſue at Common Law; aud that the Plain- 
tiff entered and was in peaceable Poſſeſſion for forty Weeks; and that 
| by the Cuſtom of the ſaid City no Perſon ought to enter upon ſuch 
c i | Poſſeſſion, and that the Defendant notwithſtanding ouſted him, and he 
- = brought this Aſſiſe. Iſſue is joined upon the ſaid Cuſtom, which is 
: found by the Jury for the Plaintiff, and he has Judgment; affirmed in 
Error. Sia 0 5 
Note; There is no Colour given. In an Aſſiſe where Entry and Re- 
entry are pleaded with a Diſſeiſin, there is no Occaſion to give Colour. 
It was reſolved in this Caſe, that this Replication (tho' it contains 
double or treble Matter) after Verdict, is not Error; but all waived 
— by the Defendant after the ſaid Iſſue joined. 
4 No Man ſhall aſſign that for Error which was for his Advantage. Res quod eft injuftum 
th Suppoſe the Tenant in this Caſe aſſigns a Trial by a Jury for Error, it facere non peteſt. 
c- i is not Error; it is better for him than to be evifed by the Judgment of C, rationabi- 
16 the Court; for it gave him more Delay; and Cuſtoms ſhall be tried by ” 8 e 
We | the Country if they be denied. An erroneous Judgment, as long as oo 
a it is in Force, is a Bar to another Action of the ſame Nature. The 
a: King's Seifin deſtroys any Uſage that runs with the Land; as this, Bur- 


row-Engliſh, Gavelkind, &c. The King's Charter ſhall not be repeal'd 

without making the King's Patentee a Party by Garniſhment, 
If there be a Repugnancy in Pleading, *tis Error. The Cuſtoms of 

London areonly triable by the Mayor and Aldermen, by the Mouth of the 
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Recorder, if it be not a Matter in which the Corporation of Lon- 
don is a Party. The Cuſtoms of other Corporations are triable 
by the Country, if they be denied. tn 


The Tenant of the Plaintiff in this Caſe convey'd the Land to 


, 


———_—— 


| 


the King, and the King convey d to the Corporation; ſo in Rigour 

of Law, the Seigniory of the Plaintiff was extinguiſhed; but the 

King was deceiy'd in his Grant; for, he was made an Inſtrument to 

do Wrong, to deprive the Plaintiff of his Seigniory; and therefore 

the Kings Grant was void. Upon the whole Matter; foraſmuch 

as the Plaintiff's Tenant can't have the Land, becauſe he has con- 

vey'd it to the King; and the King cant have the Land, becauſe 

6 Co. c. Sir Jokn Of the Wrong it would do to the Plaintiff as 70 his Seigniory ; 
Molin's Cafe. therefore the ſaid Letters Patents ſhall be repealed. If A. the 
Stamf. Prær. 75. Plaintiff's Tenant had convey'd the Land to the King by Deed in- 

rolled, or had been attainted of Treaſon, and the King had grant- 
ed it to a common Perſon to hold of the King; now the Seigniory 


* 


of the Lord in this Land had been extinguiſhed; but the King 1 5 
on Petition ought to repeal this Patent, and grant it ſo that the 
Seigmiory of 4. ſhall be revived. In the principal Caſe, the Aſ- 
" . - ſize for the Land was maintainable by the Plaintiff, by the Cuſtom 

2 4 of Oxford; for a Body Corporate has enter d upon the Platntiff 
againſt the ſaid Cuſtom, and his Tenant has no Right to the 
Land, but the. Plaintiff may enter for the Mortmain. 
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1 LRROR in Parliament lies upon a Judgment given in the 
1 H. 7. 19. 20. King's Bench; but before it be obtained, a Petition ought to 
3 4 be made to the King; for the Judgment was before the King; 
Petition, Ireland, and upon this, the Chief Juſtice of the King's Bench ſhall cauſe a 
Mainprize, Super 'Tranfcript of the Record to be engroſs d in Parchment, and ſhall 
e carry it to the Lords; and there the Tranſcript ſhall be examined 
with the Record; and afterwards the Chief Juſtice ſhall bring 
back the Record to the King's Bench. The Plaintiff who brings 
the Writ of Error, if he be in Execution, ſhall not be delivered 
by Mainprize, if the Parliament be not diſſolved before the Errors 
are diſcuſſed: But if he be not in Execution a Superſedeas ſhall 
iſſue; and upon Affirmance of the Judgment the Execution ſhall 
1ifue out of the King's Bench. Ihe Commons in Parliament have 
nothing to do to affirm or diſaffirm a Judgment. 21 E. 4. 49. 
3 E. 2. Error, 13. A Writ of Error lies in the King's Bench in England, upon a 
33 E. 3. Fitz, Error. Judgment. in the King's Bench in Ireland. Not the Record but 
BEOS the 'Tranſcript only ſhall be removed in this Caſe; and a Superſe- 
deas ſhall not be awarded to ſtay Execution; yet Execution ſhall 
de ſtay'd in Jre/and. For a falſe Judgment in J/ ales no Super ſedeas 
is grantable. So the Statute of 34 (and 35) of H. 8. (chap. 26.) 

ordains. Tis a Statute made on Purpoſe for I/ales. 


=D y all the Fuſlices in the Exchequer-Chamber. 


Lex nemini operatur iniguum. 


— 


_ Furſt Contury, © —" 


CASE XIII. 


Gaoler who had Felons in his Cuſtady,” finding that the Fe- 22 Af. $5. 
lons were breaking off their Fetters, went to them with an Stanford 13. Corone;, 

Hatchet ; and they affaulted and beat him; the Gaoler killed two?! © f 5. 

of them with the Hatchet. Reſolved by all the Counſel, that it 

was well done. . 


k - 


Executio Faris non habet injuriam. 
Lua: quis 0b tutelam err fili fecit, Jure feciſſ videtur. 


CASE XIII. 


A Feme Covert commits a T reſpaſs 2 & armis, Treſpaſs is 22 Aff pl. 85. 
brought againſt the Baron and Feme, the Writ is hs both ng 14. 
committed the Treſpaſs; upon Not guilty pleaded, the Jury finds: 8 417? 
the Woman guilty, and the Husband Not guilty: The Book * Ty 126, 
That the Wife ſhall be impriſoned, and the Husband not; and that 3 
the Plaintiff ſhall not be amerced pro faiſo clamore againſt the 
Husband; for there was no other Form in the Regiſter. The 
Judgment in this Caſe ſhall be that both capiautur; for the Huſ- 
band alone pays the Fine, and Imprifonment is only till the Fine 

is paid. So in Treſpaſs committed by a Feme Covert only, with- 
out: 27 & e Dean an; 3 amerced. 


125 455 Fu flices of 5 both Bencher, 


CA SE viv. 15 


"Reſpaſs was | brought == 77 Pave; the Atigent was A E. 3. 7. 2 
4 againſt . Pyne; he renders himſelf at the Exigent, and met. 
pleads Not guilty, and is found Guilty in the Common Pleas, . and 

lues gment is given againſt V. Pyne, whereas his Name is JF. Payne. 

Y he Defendant. brings Error in the King's Bench for this Miſnof- 

mer; the Record of the Original Writ in the Common Pleas is 

2 againſt M. Payne. Judgment is affirmed and the Name amended ; 

for it is the Fault of the Clerk. 


Note, Fudgment amended. 


The Miſtake of a Clerk is neadeble in another Court upon a Blackamoor's Caſs, 
Writ of Error. A Diſcontinuance or Miſcontinuance at Common 8. Ce. 156. 
Law reverſes a Judgment given by Default; and a Diſcontinuance ? © ?' © 
upon a Demurrer 1s Cauſe 1 to reverſe a Judgment; but / i nota 
Miſcontinuance after Appearance. At this Day a Verdict aids a 
Diſcontinuance, by the Statutes. of Jeofails. 


Lilium clerici nocere non debet. 


CASE 


24 . 


29 Aff. pl. . HE Abbey of Neſtminſter. Among the Charters and Privi- 
 Tutents, Privileges. leges for this Abbey, ſome are quod gaudeant impunitate 
zitæ & membrorum qui in dictum ſanftum locum intraverint. 
Some, quod gaudeant munitione Ecclſi pro quacunqne Catiſa. 
Theſe Charters were brought before the King's Council. 7 
Reſolved by them that theſe Charters extend only to Felony. 


One communi legi derogant ſtricte interpretari debent. 


I James (the Firſt) abrogates all Sanctuaries. 


CASE XL I. 


209 AM. pl. 35. Has Judgment againſt B. in Raviſhment of Ward; B. brings 
— 83 * a Writ of Error, and aſſigns for Error, that the Plaintiff 


der in Action, Jurif- 0&0 did not ſhow in his Count, that he had ſeiſed the Ward. 


diftion, Brief, Form, Non allocatur; for it veſts in him by the Death of the Anceſtor, 
„ be ＋. tranſitory. 2d Objection, The Writ was rapuit, 


tute does not dero- and not cepit & abduxit. Non allocatur; for ſo is the Form of 
Sate from the Com- the Writ. 3d Objection, T he Writ is not Vi & Armis. Non allo- 


1 given CAPUr 5 for Weſt. 2. cap. 35. preſcribes the Form of the Writ, and 
29 Aff. pl. 35. is, it ought to be purſued, and it has not Ji & Armis. 4th Ob- 
1 e e jection, A Treſpaſs of Battery and of Goods taken away, are join- 
br. I ſuit affirm. per ed with the Raviſhment; yet 77s good: For Raviſhment of Ward 


le plea a lace. i. e. Wa ſpaſ. | „ 
FLA Treſpaſs at the Common Law; and Weſtm. 2. cap. 35. on 


might have pleaded ly adds a greater Penalty. In this Action entire Damages for the 
this in Abatement of Whole were given; the Defendant being found guilty of the 


- 2 A Whole, they may well be given: Many Treſpaſſes at Common 
pleading to the Ac. Law may be joined in one Writ; hut not where the Common 
tion. Cheney's Caſe, Law gives one Action and Statute Law gives another. This Ra- 


10 Co. 118 viſhment of Ward was brought before Commiſſioners of Oyer and 


Terminer; and well; altho' the Statute of Veſtm. 2. cap. 35. men- 

tions, that it ſhall be brought in the Common Pleas before the Ju- 

ſtices there; for it is only an affi:mative Statute. Summons and Se- 

verance lies in this Action. The Value of the Marriage was not 

inquired in the principal Caſe; yet it is not an Error to be al- 

ledged by the Defendant, for it is for his Advantage. If the 

Value of the Marriage be not inquired by the Verdict, the Verdict 

is imperfect, and a new Ferre facias ſhall be awarded; but 'tis not 

2 Cauſe for the Defendant to reverſe the Judgment; if Damages 
11 Co 6. a. be exceſſive he may have an Attaint. F a Man brings an Action 
re gap * upon the Statute 4 & 5 Phil. & Mar. of a Diſtreſs taken and im- 
x Rol. Rep. zo. Pounded five Miles from the Place of Caption, and in the ſame 
975 3 289. Writ joins Treſpaſs of Battery, or the Taking of Goods; the 
—_— 3 abate; for one is by Statute only; the other is at Com- 
mon Law. 
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and notwithſtanding this Plea, an alias Writ to the Biſhop with Da- 


to obey the King's Writ, and admit his Clerk; and the Trial of the 


The Confeſſion of the Patron, or ſuppoſed Patron before the 25 E. 3. 22 E. rs 
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HE King recovers in a Ohare Impedit againſt A. by his Confeſf on 23 E. 3. 22. 
of the Kin 8 s Title, and has a Writ to the Biſhop, who refuſes to Wee limp, Br 
admit the King's Clerk ; the King brings a Quare non admiſit againſt the tak N y The 
Biſhop ; he counterpleads the King's Title, and pleads that he (before Collatee of the Bi- 
the King had his Judgment) had collated by Lapſe after ſix Months, ſhop was not made a 
by Reaſon that the Church was litigious between A. and B. and upon Party: Net wells for 


this Judgment the King brought his quare non admiſi ? againſt the Biſhop; e e 16. 3 


ment. 


mages is awarded; and the Temporalities of the Biſhop were ſeiſed into | 
the King's Hands for the Contempt: Upon Petition to the King by | 
the Biſhop (as it ought to be in the King's Caſe) the Biſhop had | 
Liberty to bring a Writ of Error to impeach this Judgment, and he | ; 
brings Error, and the firſt Judgment was affirmed. The Biſhop ought 5 


Right ſhall be between the Collatee and the King's ſaid Clerk. See 
Artic. Cler: 25 E. z. ch. 6. A Biſhop ſhall be fined, and his Temporalties 
ſhall not be ſeiſed at this Day, in this Caſe, by the ſaid Statute of 25 E. 3. 1 H. 7. 23. El. Dyer. 


bound the Incumbent; but tis not ſo now, but the Incumbent may plead 

the Title of the Patron ; IG cannot the Neis - for the {aid Statute 

does not go to him. 

In a Rare non admiſit between Subjects, Damages only are recove- 38 H. 6. 14. 
Table, tis otherwiſe in the Caſe of the King. In a Quare Impedit be- F. N. B. 47. 


tween two Subjects, if a Title for the King appears to the Court, the 17 F. 3. 17. 


Court ſhall ex 9422 award a Writ to the Biſhop ; for 'the King is in- Stam. 61, 


tereſted where Right- appears for him in the'Suit 'of any one. Any 


Subject may have an Appeal againſt: wg n n W the King's un | 
or 0 ! $ Goods. 3 | | 


I eo Rell doin Cc A SE XLVIIL 

A Writ of Error may ſleep ſeveral Years without a Diſcontinuance; 24. E. 3. pl. 6 
for it is only a Commiſſion to the Judges to examine the Re- 475 43- by 87. 

cord, and the Parties have no Day in Court till the Plaintiff in Error 5 75 


yer 76. 
ſues a Scire facias ad audiendum Errores, or the Defendant in Error ſues 9 H. 6. 13. Error, 


* Scire facias guare Executionem habere non debet. After ſuch Scire Scire facias, Re- 
facias the Writ of Error may be diſcontinued; and Errors may be aſ- leaſe, 11. | 


ſigned upon either of thoſe Scire facias. F. N. B. 18, 21. 

A Writ of Error removes only the Record and Proceſs, but not the 
Original; that remains filed with the Cuſtos Brevium. Nothing is Part 
of the Record and Proceſs, but that which inrolled: A Warrant of At- 


_ torney and an Eſſoin are not removed for this Reaſon. Non-tenure 
is not a Plea in a Writ of Error. In Treſpaſs, when the Recovery is 


had by Default, no Writ of Error will lie, before the Writ of Enquiry 
of Damages be returned: For the Defendant is not grieved until Judg- 
ment be given upon the Return of the Writ of Enquiry. A Releaſe of 
Actions is not a Plea in a Writ of Error; a Writ of Error is a Com- 


miſfion; It is not an Action. Lit. cap. Releaſes 


Actio ef jus proſequendi in judicio quod alict; betr. 
Expedit Reipublicæ ut fit finis litium, 
Proprietas vervorum eſt ſalus proprietatum. 
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23 Aff. pl. 6. TN an Aſſiſe of Rent, the Plaintiff makes his Title, that he and his 
10 H. 7. 23. Prid- I Father, and all thoſe whoſe Eſtate the Father had, from Time 
Are Napper's hereof Memory, Sc. were ſeiſed of this Rent; and that his Father 
* ela died ſeiſed, and that it deſcended to him as to the Heir of his Father; 
Caſe. 10 Co. 58. and he ſhews no Deed: The Plaintiff in Aſſiſe recovers; Error is 
Littl. lib. 2. cap. brought, and Judgment is affirmed, In this Caſe the Diſcent alledged 
Villenage, Preſcrip- js the principal Part of the Title; a Que Eſtate is laid in the Father, 
_— Que E [nd a Diſcent from him to the Plaintiff Where a Title of a Rent is 
laid in A. and his Anceſtors from Time whereof Memory, Ec. whoſe 
Heir he is, it is good; and good if the Rent be appendant to a Manor, 
by a Cue Eftate in the Manor: But Seiſin of the Rent alledged in the 
Party himſelf, and all others whoſe Eſtate he has from Time whereof, 
Nor Lands, by 29 c. without Deed, is not good; for a Rent in Groſs * cannot paſs from 
C. 2. ch. 3. one Man to another without Deed, and although the Rent was origi- 
nally granted by Deed before Time of Memory, and ſo not pleadab 
yet the Deed of the Party who granted it within Time of Memory will 
ſerve as a Confirmation, and ought to be ſhewed to the Court, and he 
may in this Caſe count upon a Preſcription. The principal Caſe differs 
from the Caſe of Littleton ; for a Diſcent of the Rent is not 19 12 
in it; but a Seiſin in the Grantee, and all thoſe whoſe Eſtate he has 
from Time whereof, Ec. without a Diſcent from his Father. Littl. 
ch. Villen. | | „ 
Weſt. 1. ch. 38. Deeds pleadable at this Day ought to be made after the Time of K. 


34 H. 6. 36. R. 1. for this is the Law for Pleading. Although for bringing geliore 


33 H. 6. 7. 32 H. 8. ch. 2. 21 Jac. 1. ch. 16. being Statutes made for that Purpoſe, 


have abridged the Time; yet for the Pleading of Deeds the Law has 


been conſtant, for the ſaid Time of Rich. 1. between Weſt. 1. and the 
firſt Year of Rich. 1. there were eighty-ſix Years: A Writ of Right 
was confined to this Time; and by 32 H. 8. to ſixty Years. The 
21 Fac. 1. ch. 16. has altered the Statute of Limitations before uſed for 


certain Writs. Preſcription is from the Time whereof the Memory of 
Men living, Oc. and this holds, if there be not ſpecial Evidence by 


Record to the contrary. - 
Diuturnitate temporis omnia pre ſumuntur ſolenniter acta. 4 


ö are the Aſſiſe of A peaceable Poſſeſſion for ſixty Years makes a Right; for 21 Fac. 1. 


DarrainPreſentment, ch. 16. takes away the Entry and Aſſiſe, 32 H. 8. takes away the Writ | 
Writ of Right of of Right and the Formedon. The Ouare Impedit and Raviſhment of 


e . Ward, and Right of Advowſon, and Fure Patronatus * are excepted, by 
For theſe Rights the 1 Mar. ch. 5. MS | 85 7 | 
1 A e 
in g/e 1 | | 
SK hg ; | | = W/A9Þ 4 | 9 
"7% 5"Ef TP A Præcipe quod reddat againſt Baron and Feme ; a Protection of the 
1 H. 6. 6. King's Service is caſt for the Husband, and the ſame Day an In- 
4 H. 5. Protection, note ſcimus is ſued, by which it appears that the Husband is not in the 
eee e King's Service; for which Caſe the Protection is repealed, and declared 
Jour, Action ſur le void; this turns to the Default of both the Husband and Wife: For a 
Caſe, Protection ſo repealed for a Nullity in it was void ab initio. By the Ju- 
| ſtices of both Benches. But if it had been once valid, it would have 


put the Parol without Day for both the Husband and Wife; and yet, if 


there be cauſe, it may be repealed within the Year. By the caſting of 


a Protection the Day is diſcontinued; and after the Year and Day, 


upon Reſummons or Reattachment, the Plea ſhall be recontinued, but 
- & - . the 
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Firſt Century. 
the Plea may be revived by Reſummons within the Year upon the 
Repeal of he Protection, 3 H. 4. 10. | 

Vir & uxor cenſeutur in Lege una perſona. 

An Eſſoin of the King's Service caſt in the Caſe of Husband and 47 H. 6. | 
Wife, or in the Caſe of any other Perſon, does not put the Parol 1 
without Day at firlt; for Day is given to him who caſts the Eſſoin 2 1 k 
to bring in his Writ of Marrantia Diei, which Day the Judges cp. 8. 
appoint: But it is not ſo in the Caſe of a Protection; the Paro is 
without a Day. It lies for no longer Time than a Year and a Day: 
Aſter the Year and Day, the Plea is to be revived by Reſummons, 
if the Protection is not repealed before. In a Precipe againſt Huſ- 
band and Wife, the Default of one of them is the Default of both ; 
for one cannot, anſwer without the other: "Tis no Inconvenience 
to the Wife; for, upon Default after Default of the Husband, ſhe 
may be received to defend her Right. 3 RE 

In a Precipe quod reddat, if the Tenant, not Having been ſum- 1 H. 6. 1. 
moned, loſes his Land by Default; and the Summoners, Veiors 
and Pernors die, fo that the Writ of Deceit is gone; an Action of 
the Caſe lies againſt the Sheriff, if he has made a falſe Return, and 
he who ſo loſt his Land, ſhall recover the Value of it from the She 
riff. The 31 El. ch. 3. ordains Proclamations to be made * within * [Deins] fic prior 
fourteen Days before the Return of the Summons, at the Door of the <%itio- any note; the 
Church, in the Vill or Pariſh where the Land lies, upon Sunday, Doren Carrol 
after Divine Service; otherwiſe no Grand Cape ſhall iſſue. 6 
RENTS Lex non deficit in juſtitia exhibenda. 


* 


26 H. 6. Default, 4] 


2 r —_— 


CATE ILL 


A Writ of Conſpiracy is brought againſt two, one appears, and 24 E. z. 34 
' A pleads Not guilty, the other makes Default; the Tuty finds Cenfff ae), Verdi, 
that he who pleads, conſpired with the other who makes Default; 
the Plaintiff has Judgment, affirmed in Error: For, although he 
who makes Default cannot be convicted of the ſaid Conſpiracy, be- 
cauſe he does not appear, yet the Law gives ſuch Credit to this 
Verdict, that it ſhall be intended 20 be true as to the Conſpiracy, 
againſt him who pleaded, until it be diſproved by an Attaint. 
 Stabitur præſumptioni donec contrarium probatur. 
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CASE LY 
3 A Tenant who holds by Knight's Service from the Earl of Lau- 
II caſter dies, his Heir within Age; afterwards another Anceſtor 24 E. 3. 24, 25. 
of this Heir, who holds of the King in Capite, dies, and his Land Sram Gas, ire 
} deſcends to the ſaid Heir; the Earl ſhall hold the faid Ward for © 
both his 'Tenant's Land and the Body, and ſhall not be diveſted by 
this Diſcent; for it was a Chattel veſted by good and lawful Title. 
The Earl of Lancaſter may grant the Ward in the Life-time of 
the Father /i acciderit, and fo from Heir to Heir; for he has Jura 
Regalia in the County Palatine of Lancaſter. = 
This 4ward was by the Duke's Counſel, according to Law. 


% 
* 


„„A % ⅛ uU. FE. iS eat OS. 


Where 


% 


Firſt Century. 


ä 


Catalla jufte poſſe 
emitti non paſſunt. 


24 E. 3. 37 
. 

Fitz. Corone, 276. 
Dr. Huſſey's Caſe. 
9 Co. 71, b. 


Damages, Appeal. 
22 Aſſ. pl. 87. Ab- 
bot and Moigne. 
Hob. 98. Baron and 
Feme. 


Weſt. 2. ch. 12. 


25 E. 3. 39. 
9 H. 4. 1. 

Stamf. Corone, 53. - 
See 5 Ann. ch. 31. 
4.41. chit, 

6 G. 1. ch. 23. 
„ 3 & 4 W. & M. 

ch. 9. 

1 Annæ, ch. 9. 


* 


. 


Where there is not ſuch a Chattel veſted, the King's Pre- 
rogative holds againſt the Earl of Lancaſter, if the King's Tenant 
in Capite holds of the Earl of Lancaſter by Knight's Service, and 


dies, his Heir within Age. For Prerozgativa Regis, ch. 1. only 


excepts the Fees of the Archbiſhop of Canterbury, and of the Bi- 'Y 
ſhop of Durham between Tine and Teſe, and of the Lords March- Mm 
ers; but the Earl of Cheſter, Duke of Cornwall, the Prince, and 


the Duke of Lancaſter are ſubject to this Prerogative. 


There is a Diſſeiſor of a Manor; a Tenant of the Manor dies, 
his Heir within Age, the Diſſeiſſee enters; he ſhall have the Ward. 


See my Repertory, Title Chattels. _ 
A. who has Jura Regalia, grants to 


3 


| B. the Guardianſhip, cn 
acciderit, of the Heir of C. his Tenant; A. has another Tenant, 82. 


D. and the, eldeſt Son of C. is Heir apparent to D. C. dies, and 


afterwards D. dies: B. ſhall have this Ward for borþ Body and 
Land, although he be the Heir of D. and within Age; for it was 
veſted before in B. by the Death of C. before the Death of D. If 
D. dies before C. and Land deſcends upon the eldeſt Son of C. B. 
ſhall not have the Wardſhip of the Lands of D. nor of the Body 


of the eldeſt Son of C. for C. is alive, who is his Father. 


i * As E A. 


Monk is indicted of Felony, and acquitted; if he will bring 
a Writ of Conſpiracy, his Abbot may, and ought to join with 8 


him in the Writ, 5 * 
Judgment aſſirmed in Error. 


A Monk is beaten; the Abbot and Monk bring Treſpaſs; the 
Abbot ſhall recover Damages. So if a Monk beats a Man; Treſ- 


paſs ſhall be brought againſt the Abbot and Monk. : A Monk Or 


Feme Covert commits Felony ; an Appeal ſhall be brought againſt 


the Monk without naming the Abbot ; and ſo of the Feme Covert; 


it ſhall be brought againſt her without her Husband; for it concerns 
Life: Where it does not concern Life, the Abbot and Husband '* 
ought reſpectively to be joined, where a Monk or a Wife commits 
a 'Treipals. But in both Caſes, although the Abbot and Monk join 
in the J/rit of Conſpiracy, the Abbot alone ſhall have Damages 
But an Husband and Wife, who join in the Vit of Conſpiracy, 
ſhall recover Damages together as well as in Treſpaſs committed 
upon the Land or againſt the Perſon of the Wife, where they join 
in an Action, and are Plaintiffs: So where they are Defendants, 1 


Judgment ſhall be gigen againſt them both. 3 
Lu cohæreut perfone a perſona ſeparari negqueunt. 


ASE LIN. 


8 HE Receipt of Goods feloniouſſy ſtolen, the Receiver know- 

ing them to be ſtolen, is not Felony : The Receipt of the 
Felon himſelf, only makes the Felony. For the Goods may be 4 
Waits, and ſuch Receipt may be by the Lord of the Franchiſe, who 


has the Waifs. 

3 By the Aſſent of all the Juſtices. 

Facorabilia in Lege ſunt fiſcus, dos, vita, Libertas. 
1 
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ſupra, to the King; and alſo all Arrearages to be incurred after 


of the Statute. 


A. buys from'a Man unknown, who is a Thief, an Horſe which 
is worth 20 J. for 205. this is Felony: For becaule A. did not ap- V. 6 G. 1. e. 11. 
prehend the ſaid Felon, he received him and the ſtolen Goods; and er ke Me: 
f | ' , my 6 
this makes A. a Felon. But this unknown Man ought to be in- goten Goods and noc 


dicted and attainted, before the Buyer ſhall be indicted of this Re- proſcente the Felon, 


See 6G. 1. ch. 23. 
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The Statute of Prerogativa Regis, cap. 11. Stanford. pr. n 


5 


Que legi communi derogant ſtritte interpretantur, 


2 ONS © SOL 

NE Appeal ſhall be brought againſt all the Principals and 25 AZ vl. 52 
Acceſſaries, and the Acceſlaries of the Acceſlaries ; for there is Wo ”= Waite's 
only one Appeal to be brought; and if any one be omitted, he can't Cafe. 
be ſued by another Appeal: But the Omiſſion of any of them does 9 H. 4. 1. Appeal, 


iti ö * incipal and Acceſ- 
not vitiate the Appeal, as to thoſe againſt whom it is brought. 3 and Acceſ-· 


Peng ſunt reſtringendæ. 
Reſolved by the Connſe!, 


I underſtand the Caſe of Acceſſaries of Acceſſaries 20 bs before 
the Fact; for ſuch may have Acceſſaries, for they are qxa/i Actors 
in the Fact. But as for Acceſſaries after the Fact, they cannot have 
Acceſſaries. Ne ns 3 


F CASE 


CASE I. VII. 


26 Af pl. 23. & A Felon FO a Merchant and kills him ; the Merchant's Boy 
Un E. 3. Fitz. Co- comes quickly after, and finds this Fact juſt done, and kills the 


rone, 2b. Felon; tis no Felony in the Boy. Robbers aſſemble themſelves at 
we - 5 Fe. de the Houſe of 4. to break it, and to rob or kill him; A. ſhoots out 
— oute, of his Houſe at the Felons, and kills one of them: It i is not . 

| By all the Counſel. 


Quad quis ob ruzelon corporis «ſu fecit, Jure feciſt n | 


The Statute of 24 H. S. ch. 5. in this Caſe is only an e 
of the Common Law: In this Caſe there is no Occaſion for a 


Charter of 9 8 nor doth Any als of Goods belong, s to 


„ 
CASE I. vil. 


26 Af. pl. 38. A. Selled of DT in Fee, grants by Deed Rent out of this Land 
8 El. Dyer 253. * to B. for Life, the Remainder of the ſaid Rent to C. for Life, 
+4 400 gration. ald afterwards by another Deed releaſes to C. and his Heirs all the 


Sea. 36. Grants, Right Which he has in this Rent; and if it ſhall happen that. the 


Faits, Done & Re- ſaid Rent ſhall be arrear, that it may be well and lawful to C and his. 


; Heirs to diſtrain for it in the ſaid Land: Reſolved, that this. i is a 
good Remainder of a Rent newly created, and that C has a Rent- 
charge in Fee; for the ſame Rent in this Cale, in Conſtruction of 
Law, f ignifies the like Rent. | 

Adjudged and affirmed in Error. 
A. grants a Rent-charge out X his Land to B. for Life, and . 
_ afterwards confirms the Eſtate of the ſaid B. in the ſaid Rent to B. 


and his Heirs; B. has only an Eſtate for Life. The Word of 


Confirmation doth not ma to the Word Grant; as a Releaſe of 
a Leſſee for Years to his Leſſor doth not amount to a Surrender, 


tor the Releaſe ſuppoſes the Leflor in Poſſeſſion. a 


Proprietates verboruam Fw aferoande: 


CASE LR. 


peal, Proceſs, Eſcape. 


26 Aff. pl. 51. Ap- Quin 1 of Murder are 3 WY 4; he ders 
himſelf at the Exigent, and is committed to the Marſhal, who 


negligently ſuffers him to eſcape; the Marſhal ſhall only be fined, 
de the Eſcape. was negligent; and an Exigent de noro ſhall be 
awarded againſt the Appellee, and the Gaoler ſhall pay but one 
Fine ;: for one Perſon at one Time can eſcape but once, 
| Bp the Fuſtices and the Counſel. 
sta nf. 35. A voluntary Eſcape of a Felon is Felony in the Gaoler. 


3 1 . | = 'The 


V, K. Hoey, A 


10 


. - ; | 
Finſt Century. _ 31 
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100 J. if he be not attainted, 7? 7s 1005s, 
Intereſt Reipublice ne maleficia remaneant impunita. 


The Fine for a negligent Eſcape of one attainted of Felony is 


P wo 1 
XZ A N Obligation made at this Day, bearing Date at Amiens in * TY "Np 
ov F France may be ſued in England 3 bur not if it bears Date. we > Wen 7 
Amiens in the Kingdom of Traue abs wr | 
=o . = ©  Dowdale's Caſe, 6 Coke g. 


= _. Perbofum proprietas eft obſeroanda. _ 
eee 

X A Grant of the Conuzance of all Pleas doth not extend to Aſi- Cs ar ae 
(8 ſes. Upon Conuzance granted, the Original ſhall not be re- Saftes de Pia 
moved out of the ſuperior Court, nor all the Record, but only a 

= Tranſcript; fo that upon a Refummons, upon a Failure of Juſtice 

in the inferior Court; the ſuperior Court may proceed. By all the 

= Counſel, An Aſſiſe is not properly placitum but querela. The 

= Writ of Aſſiſe is thus: A. queritur quod B. diſſeiſivit eum, c. 

A Writ of Error in all Caſes (except the Caſe of a Fine) removes 

the Record; for it takes it out of the inferior Court to the Superior. 

ln the Caſe of a Fine, the Tranſcript only is removed upon the 


9 


Z Writ of Error. | | N 
Tex non deficit in juſtitia exhibenda. 


C RSE NI, 


N Abbot and A. his Monk bring a Writ of Conſpiracy againſt 24 E. 3. wp 
B. C. and D. and the Writ ſays, that B. falſely and maliti- = mg 
2 ouſly conſpiravit cum C. & D. & conſpiratione preantea habita Conſpiracy, Ja g- 
| procured the ſaid A. to be appealed of a Robbery ; for which the wens. 
ſaid A. was taken and committed to Newgare, and indicted, and 
thereof acquitted. B. pleads Not guilty, and is found guilty, and 
Judgment is given that the Abbot ſhall recover Damages; although 
none of the other Defendants were afterwards atrainted of this 
Conſpiracy, nor any Proceſs, after Judgment had; againſt C. or D. 
Judgment was affirmed in the King's Bench. The Reaſon is, the 
Procurement was laid in J. only, and after Iſſue and Judgment B. 
was ſevered from the others, 7g. C. and D. and the Suit was 
determined as to . The Abbot had Judgment only to recover 
his Damages and Coſts; and the Defendant in this Caſe had not 
the villainous Judgment; that is, never to be a Witneſs, never to 
approach the King's Palace, to be impriſoned for Life, his Houſes 3 REY 
to be pulled down, his Wife and Children being - farſt caſt out of 22 Aff. x1. 85. a 
them, his Trees cut down, his Meadows plowed up, and his Lands, 
Goods, Chattels and Writings ſeiſed into the King's Hands. 27 Af. 
43 E. z. 4 H.s. Stamford 115. 3 
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Firſt Century. © 
This is a villainous Judgment, and is fo called in the Law; and 
is only given upon an Indictment at the Suit of the King, not upon 
a Writ of Conſpiracy. xp. DT ITY OT = 


. r 


a yh 


Stabitur preſumptioni donec probatur in Contrarium. 


| CASE EMUI II nid) A MM 
Is conſtituted a Juſtice of Aſſiſe ad A/i[as capiendas generall 
in comitatu H. and afterwards B. is aſſociated to him; — Y 
afterwards the King by another Commiſſion, reciting that A. nego- 
tiis ſuis intendebat, and could not attend theſe Aﬀſes, conſtitutes 
C. una cum B. to take all Affiſes; without any Recital of the firſt 
Commiſſion to A. or of the Aſſociation, but as aforeſaid ; and without 
any Power given therein to reattach the Parties: It was reſolved 
dy the Counſel, that it was well done, If an Aſſiſe be taken uppn 
„2 ſpecial Patent, which has not the Words ana cum bis quos 4 1 
aſſociawerimus, an Aﬀociation does not lie; but if the ſpecial Patent 
tas theſe Words, ah Allociation lies. M 


Whence it appears that in Aſſiſe where the Patent is general, an 
Aſſociation may be made to an Aſſociation ; but not in a ſpecial i 
Patent Where ſuch Words are wanting: But there is. no Occaftion 
for Words 70 give a Power to reattach the Parties and the Recog- 
nitors of the Aſſiſe; for this Power is incident to the Authority 


Oui concedit aliquid, concedit omne id fine quo conce ſſiogſt irrita. ® 


23 AM. pl. ! 5H A 
Judges, Aſſociation. R 
F. N. B. 178, 186, 
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CASE IA. 


27 -1 3. 84. \ \ Here a Recovery is had by Default or by Verdict, and a 
32H. b. 10. VV Writ of Error is brought, and an Error aſſigned, which 
1 H. 6. 1. does not in facto abate the original Writ, as Death; but only makes 
1 b ri abateable, as Entry pending the Writ, or Coverture, or the Ac- 
ception. Earl of quiſition of a Dignity; which might have been pleaded, and were 
Shrewsbury's Caſe. not; and which only make the Writ abateable: Theſe ſhall not be 
9 £0.47. Ke. aſſigned for Error; for they are waived, becauſe There vas no Ex- ® 
ception taken 70 the Mrit. EVN = 


Fiudzment affirmed upon Error. 


_ Vieilantibus ſubſeroiunt Jura. 
Out tacet conſentire videtur. 


_ Matters alledged, or given in Evidence, and not allowed by the 
Judge; as a Challenge to the Array or to the Polls, a Denial of 
Aid, an Eſſoin, or a Diſallowance of Evidence, ſhall not be af- 
ſigned for Error: But if à Bill of Exceptions be made containing 
this or the like Matter, and this Bill be ſealed with the Judges Seal, 
and joined to the Record; this ſhall aid the Plaintiff in the Writ off 
Error, if there be good Cauſe; and the Judge ought not to reject 
ſuch Bill of Exceptions. . 
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CASE LXV. 


N Aſſiſe is brought of Rent in Dale in the County of A. it is no 29 Al. pl. 5g. 
; j I. f h * 1 8 Vilne, Aſſiſe, Vills, 
Flea in this Action to lay, that there are in the ſaid County Two paroches. Trial de 
Dales, without any Addition to diverſity them; for the Plaintiff reco- auter Ville ou Coun- 
yers by the View of Jurors. 4 | ty, Neceſſity. Juſtice 


By all the Fuſtices of England. _— __ tail. 

| | 9 H. 6. 42. 8 E. 4. 6. 34 H. * : 155 6. 11, 
The Writ of Aſſiſe requires that the Jurors ſhall have the View of 

the Land in Plaint, before their Appearance before the Juſtices. 

A Præcipe quod reddat ought. to be brought in ſome Vill; an Aſſiſe 
may be brought in an Hamlet; and altho' there be two Dales with an 
Addition, yet the Aſſiſe ſhall not abate, for the Sheriff ſhall put him in 
Poſſeſſion by the View of Jurors, * Reaſons why the Præcipe quod » ny Ann. c. 16 
reddat ſhall be brought in a Vill. One is, that they of the Vill, by 1 hs 8 
Intendment of Law, have the beſt Knowledge of the Title in Queſtion, in Weſtminſter to be 
being the neareſt Neighbours ; the ſecond is, the Sheriff will the better 4 corpore Comitatus. 
know where to put the Demandant in Poſſeſſion if he recovers. Treſ— 
paſs may be brought in a Place known, or in an Hamlet; ſo may any 
perſonal Action in which Damages only are to be recovered. And 
where any Action is laid in Dale or Sale, they ſhall be intended Vills; 
if the Defendant alledges no ſuch Vill, or no ſuch Place, this Iſſue 
ſhall be tried by a iſe from the Body of the County, In Treſpaſs 
and Pracipe quod reddat in Dale; Over-Dale and Nether-Dale without 
any Addition ſhall abate che Writ; for upon Iſſue joined it does not 37 H. 6. 11. 
appear out of which Neighbourhood the Jurors ſhall come. 5 H. 6. 32. 

If there be a Pariſh in which there is no Vill, the Pariſh will ſerve. 0 
Where a Cuſtom de non Deci mando is traverſed in the Wild of Suſſex, rel's Cale, Faukner's 
the Trial ſhall be by a Jury from the Body of the County. Vills Cafe. 
were before Pariſhes; for the Diviſion of Pariſhes was about the Year _ 
of our Lord jo. The Saxons had conquer'd this Iſland before that 
Time; and the Saxons in their own Country dwelt in Dorps, that is, 

Vills in Ergiiſh; and ſo they did in England after their Conqueſt ; 

they retained their antient Method. Sce 2 R. 3.7. See my Reperto- 

ry, Title Brief. F 1 % ↄ˙o‚‚ | 
Some Counties in the North Parts of England, and many in Wales Plowden's Caſe of 

have no Vills but Pariſhes; in ſuch Caſe, in both Real and Perſonal Mines; Treſpaſs laid 

Actions, a Jury of the Pariſh will ſerve, ne Curia Regis deficiat in Ju- _ in 2 great 
itia exhibenda. Articuli ſuper Chartas, cap. 9. Jurors ought to be, alte. 22 E. 4. 3. 

1/½ The neareſt Neighbours. 2dly, Sufficient. 3dly, Indifferent. 

A Pracipe is brought of Lands in Dale; all the Lands there are with- 33E. 3 

in the Diſtreſs of the Demandant; if the 'Tenant will confeſs this, the Fitz. Tryal, 97. 

Trial ſhall be de Villa proxime adjaceiitt; in a Writ of Right, if there 18 E. 2. | 

be not Knights enough in the County, where the Action is brought, us. AL. 382. 

they ſhall be taken de Comitatu proxme adjacenti. | 
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'» CASE LXVI. 
AE Caſe of the Abbot of St. Edmonds Bury. Conuſance of Pleas 26 an pl. 24 
Was granted to this Abbot in the Time of the Kings St. Edmond 9 H. 7. 10 ig 
and St. Edward, excluſive of the Juſtices of the Common Fleas, of the 9 Co. 24. the Caſe 
King's Bench, and of the Juſtices of Aſſiſe: This Grant does not ex- of the Abbot of $7 @- 
tend to Aſſiſes, without expreſs Words of Aſſiſes. Although it was e 
coonfirm'd by 27. S. refolves by the Counſel, The King's Charter Fla 8 
3Z | K | ought Lex Conuſance. 
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ought to have a Reaſonable Conſtruction. Note; there were Courts of 
Weſtminſter and Common Law before the Norman Conqueſt. 


Lex eſt ab e&terio. | 
Aſſiſa eft feſtinum remedium. 


11 H. 4. 27. Upon Failure of Right in a Franchiſe, and a Reſummons ſued, the 
Fitz. Conuſance, 88. Court of the Franchiſè ſhall never afterwards have Conuſance of that 
Ley Conuſance. Plea, The Court of Common Pleas cannot hold Plea of Aſſiſe, if the 
Land be not in the County of Middleſex; for by the Statute of Magna 
Charta, Aſſiſes are to be taken 1½ propriis Comitatibus. A Conuſance 
of Pleas is not grantable in a Care Impedit, for the Franchiſe cannot 
write to the Biſhop. Where the Superior Court is ſeiſed of the Plea, 
Conuſance is not grantable; nor is it grantable of a Plea out of the 
County-Court, for this Court cannot award a Re-ſummons. A Fran- 
chiſe is not allowable, if it has not been allowed within Time of Me- 
mory. It ought to be claimed on the firſt Day. Becauſe of theſe Dif- 
ficulties, they who have ſuch Franchifes ſeldom are ſeen to demand 

Conuſance. See my Repertory, Title Conuſance. 


20 Af. pl. 322 THE Grandfather holds of the King in Capite by Knight's Service; 


Office, Reſeiſer, Ne- he dies ſeiſed; the Father enters and makes a Feoffment of the 
13 fe- Land with Warranty to A. after the Death of the Father an Office is 
. found, that the Father died ſeiſed of this Land; and that C. his Heir 


is of full Age; before this Office was found, another Office was found, 


that the Grandfather died ſeiſed of the ſaid Land, and that it deſcend- 
ed to the Father in the Time of E. 2. and that the ſaid Father was 
Heir to the Grandfather. C. the Heir of the Father ſues a Scire facias 


in the Time of E. 3. reciting the ſaid two Offices, againſt the ſaid 


Feoffee, as Heir to his Grandfather, that is, Heir to his Father, who 
was Heir to the Grandfather, and that the Grandfather die obitus ſui 
tenuit de nobis, viz. E. 3. the ſaid Land: Whereas z Truth he died in 
the Time of E. 2. as appears by the ſaid firſt Office found in the Time 
of E. 2. to reſeiſe the Land into the King's Hands to make Livery to 
the Heir. Reſolved by the Sages, that this Scire facias doth not lie; 


as well becauſe of the Warranty which the Feoffee has, as the Repug- 
nancy in the Writ. 05 e wh 


Contraria allegans non eft audiendus. 


: Drer „i this Day, the Feoffee in this Caſe may traverſe the ſaid laſt Of- 
1 H. 7. 8. . fice, and confeſs the former Office, and alledge the Feoffment with 
| | Warranty made to him by the Father ; and pending this Traverſe, the 


0 King may make Livery to the Heir, and leave the Heir and Feoffee to 
try their Right at the Common Law. 


"CASE LNVIII. 


29 E. 3. 6. 14. Grants the Wardſhip of an Heir within Age in his Poſſeſſion, 
Simkin Summon's : 


Caſe. by Deed, by the Word Conceſſi to a Woman, and this Woman 


5 Co. 16. Spencer's takes Husband ; a MWrit of Right of Ward is brought by B. againſt the 
Fitz. Gard, 76. Husband and Wite, the Wife dies; the Writ ſhall not abate; for this 


Voucher 312. is a Chattel which ſurvives to the Husband : The Husband vouches A. 
Wardſhips in Chi 


valry are aboliſhed to Warranty, by the ſaid Deed by the Force of the Word Conceſi, as 
by 12 C. 2. cap. 4. J | | A ignee 
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tis otherwiſe upon a Plea to the Writ tried by the Country. Upon a 166. 


ouſts the Leſſee. 9 El. Dyer 25). 
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Firſt Cent 24%). 35 
Aſſignee in Law of bis Fife, and this is well; the Plaintiff has Judg- 
ment againſt the Husband; and the Husband againſt the Vouchee; and Garrinty, Gard, 
upon this Judgment to recover in Value, a Writ iſſues to extend and Voucher, Recovery 
appraiſe the Value of the, Ward, Sc. If the Marriage of the Ward in Value, Briet and 
ar the Time of the Grant was worth only 1007. and afterwards during Avatement de Brief: 
the Guardianſhip other Land defcends to him, fo that now his Mar- 
riage is worth 200 l. the Defendant, that is, the Husband, ſhall reco- 
ver the 2co J. in Value; this Judgment was affirmed in Error. A 
Writ of Error at this Time remov'd the Record into the Chancery, and 
from the Chancery it was ſent into the King's Bench. 

Demurrer was joined between the Defendant in a Mit of Right of Read and Redman': 
Ward and the Vouchee upon the Lien of the Warranty, and adjudged Caſe, 10 Co. 134. 
againſt the Vouchee; it is not peremptory; Judgment ſhall only be Noake's Caſe, 4 Co, 


Stet vocare: So upon a Demurrer upon a Counter-plea of the Voucher; 14 K 2. Judgment, 
5. 5. Ju F 


** — 


Voucher in Dower, upon a Counter-plea of the Lien, the Plaintiff 13 E 3. Variance; 
ſhall wait till Judgment be given upon the Lien, in the.Caſe of the ®!- 


Heir vouched in the ſame County. 4 H. J. Dower 19. 30 E. 3. 6. Dryer 365. 


20 E. 3. Counter-plea of Warranty. Etz. J. 

A Grant of a Ward by Deed does not bind the Executor of the 47 E. 3 22. 
Grantor to Warranty. Dedi doth not bind the Heir for the Freehold 1 
or Fee; it extends only to the Feoffor during the Life of the Feoffor; Fitz. Voucher; 212. 
altho' if the Feoffee recovers upon Dedi, he ſhall recover the Fee in Va- 


lue. The Word Warrantivo by a Man and his Heirs, makes a Warranty 
for the Warrantor and his Heirs to the Feoffee, his Heirs and Aſſigns. 


The Rent and the Reverſion make a Watranty upon a Leaſe made for 


Life: So of an Exchange. In the Caſe of the King, no Warranty 
ſhall be without expreſs Mention to have 4 Recompence in Value in 
Caſe of Eviction. It ſeems by this Bock and others that antiently the 
Writ of Error iſſued out of the Chancery rerurnable coram nobis, that 


it was returned into the Chancery, and ſent into the King's Bench by 


the Chancellor, as is uſed at this Day upon Iſſue joined in the Chan- 


cery and tried in the King's Bench; but at this Day this Courſe of a 
Writ of Error is gone ont of Uſe, for both Courts are coram Rege, and 


: o 


this Circuit is to no Purpoſe. Lex reprobat morom. b 
There are two Plaintiffs in 2 Mit of Right of Ward, if one of them 
dies, unleſs there be Summons. and Severance, the Writ ſhall abate; 


but if he who is ſevered dies, it ſhall not abate: *Tis otherwiſe of two 


Defendants, if. one of them dies the Writ ſhall abate. Tenants in Com- 


& 


mon beivg Plaintiffs, may join in perſonal Actions, and the Survivor of 


them ſhall have the Action in Treſpaſs de clauſo fracto; in this Caſe the 
Action ſuryives: But not ſo of Goods, for they go ſeverally; neither 


the Goods ſurvive nor the Action for them. 


The Word Demiſi in Caſe of a Leaſe for Years makes a Warranty 


to the Leſſee and to the Aſſignee of the Leſſee, and upon this Word 


au Action upon the Covenant lies againſt the Heir of the Leſſor, if he 


In a Warranty to the Feoffee of Land, made by the Feoffor; upon | 


Voucher if ſpecial Matter be ſhew'd by the Vouchee, when the Vouchee 


enters into Warranty, vi. that the Land at the Time of the Feoff- 


ment was worth only 19007. and now at the Time of the Voucher it is 
worth 2007. by the Induſtry of the Feoffee; the Tenant ſhall recover 


only the Value as it was at the Time of the Sale; for if the Act of the 
Feoffee has meliorated the Land this ſhall not prejudice the Feoffor in his 
Warranty; but in the principal Caſe, the Act of God only operated, and 
not any Act of the Grantee. The Word Cogceſſi in a Leaſe for Yeats does 
not make a Warranty; the Word Deii/ makes it; but it does not bind 
the Executors of the Leſſor if the Leſſee be derived out of an Eſtate 
for Life, if the Covenant of the Warranty be not expreſs, that the Leſſee 
ſhall hold his whole Term; for the Leaſe is ended: But it binds the Exe- 
cutors of the Leſſor who has a Fce or Fee-Tail, where the Leſſee is 
evicted, and the Executor has A gets; for ſuch Leaſe is not ended. 
. CASE 
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29 Af. pl. 23. HRE are bound in a Recognizance, one of them dies, his Heir 
24 E. 3. 28. 30. p within Age, a Scire facias is brought againſt the others; the Pa- 
- > an Langford's ol ſhall demur againſt all ; for their Land ought to be equally charged, 
& William Her- and becauſe the Land of one cannot be charged during his Nonage, 
4 bert's Caſe. the others ſhall not be liable until he attain his full Age. 
= 3 Co. 11. So adjudged and affirmed in Error. 
WS * - Dyer 315. a 
1 rr Lex equitate gaudet. | 
tive, Recognizance, Execution. 21 E. 3. Fitz. Scire fatias, 112. 21 E. 3.12. Chomley's Caſe, 2 Co. 5. 
Fitz. Br. 266. If when the Conuſor is dead, a Scire facias is awarded againſt the Heir and Tertenants, and the 
Sheriff returns all warned (though in Truth he has omitted one or other); the "Tenants are put to their Audita 
Querela, and cannot plead this Matter to the Scire facias ; for it is againſt the Sheriffs Return. Otherwiſe 2 Cro. 507. 
16 Jac. 1. If in the Sheriff*s Return upon the Scire facias, a Tenant be omitted and not returned ; the Tenant 
who is returned ſhall plead it, and ſhall not anſwer before the Tenant who is omitted, is warned; and fo the 
Law ſeems to be. 16 EI. 332. 1 Cro. 518. Dyer 173. | | 


ou 
ax. 


*Tis otherwiſe where Land is recover'd by. Judgment againſt A. and 
A. dies ſeiſed, his Heir within Age; upon a Scire facias to execute 
this Judgment, the Plea of Age does not lie; for the Title is diſprov'd. 
Where a joint Judgment is had in Debt againſt three, and one of 
them dies, his Heir within Age; the Law is the ſame as in the princi- 
pal Caſe, F. N. B. 266. In the principal Caſe, altho*' the Land of the 

| Recognitors ſhall. be equally charged, yet if one of them, after the 
Recognizance is acknowledged, enfeoffs the King of his Land by Deed 
inrolled; the two others ſhall be charged, and this Land of the King 
be diſcharg'd of the Execution; but it ſeems that a Petition lies to the 
King to relieve them pro rata. And if the King makes a Leaſe for Life, 
even his Leflee ſhall not be liable, without Petition to the King, 9 H. 4. 4. 
Knotford's Caſe. It ſeems, if the Leaſe for Life had been made by the Re- 
cognitors after the Recognizance, and after the Recognizance and the 
Leaſe, the Conuſors had granted the Reverſion to the King; ſuch Grant 
would not partake of the King's Prerogative. Land deſcends to an Infant 
Heir of the Conuſor; during his Nonage this Land is not liable to the 
Extent. The Dower of a Wife, who was married after a Statute or 
Recognizance acknowledged ſhall be extended during the Minority of 
the Heir. 8 E. 1. Fitz. A. 417. If the Title of Dower, or the 
Leaſe precede the Statute or Recognizance, they are not liable at all 
to ſuch Statute or Recogyuizance. . The Words of the Writ of Extent 
except the Lands of the Heir within Age, according to the Statute de 
Mercatoribus. This Contribution and Stay till the full Age of the | 
Heir, extends to the Leſſee for Life or Years of the Conuſor, who 
has Part of the Land, liable, and the Heir within Age the Reſidue. 
The Reaſon is, the Land of ever one of them ought to be equally 
charg'd, becauſe that the Whole is liable to the Judgment; and this 
cannot be, if during the Nonage, the Burthen ſhall fall upon one or 
other of them only; as, upon Tenant in Dower or the Leſſee of Part 
of the Land. After the Statute is acknowledged, a Leaſe is made of | 
the whole Land for Life or Years, and afterwards the Conuſor dies, 
his Heir within Age ; this Land is extendible during the Leaſe. Terra 
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tranſit cum onere ſuo. And this Extent ſhall laſt as long as the Leaſe for 7 

Life or Years, and not after the Determination of them, during the i 

1 8 | . . E 1 0 2 

Nonage of the Heir. An Heir of full Age ſhall not have Contribution. 7 
CAE. 1 
290 . 1.38. „ 
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20 AM, pl. 33. 5 Reſpaſs was brought againſt a Biſhop and others before Commiſſioners 
14 El. ene ALTON © of Oyer and Termincy, and the Original Writ was of a Treſpaſs done 
e aus, & at a Place called Cole juxta Soverſnam; whereas Cole in Truth is a Place 
velg; Indictment , eg 3 f Ss” f _ 
Lex Taliczis, Reli. Call d Cole, and is in Soverſham, and is call'd in Engliſh Cole beſides So- 
gion. VvVerſbam: Upon Not guilty pleaded Iſſue was join'd, and a Venire facias 

: 50 awarded 
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awarded from Cole, a Verdict was given, and Judgment for be 
Plaintiff ; which was affirmed upon Error in the King's Bench. 
Three Errors were aſſigned. 1. That Zuxta was a bad Expreſſion, 
for Cole is a Place in Soverſham, called in Engliſh, beſides Sover- 


ſham: Non allocatur ; for a Venire from Cole, without more, it bein 


a Place known, is ſufficient in Treſpaſs. 2. The Yenire Facias Nt in this Caſe the 


; | | 8 
was to try the iſſue before the Juſtices of Oyer and Terminer, and ſeveral, 3 My 


did not mention their Chriſtian Names: Non allocatur ; for Cyram Green 1 

1 : 5 * mus, and the Venire 
Tuſticiartts is ſufficient. 3. This Judgment againſt the Biſhop is fade, returnable Ce 
in Treſpaſs Vi & Armis ; and Judgment is not given, Unod ca- ran Fufticiariis de 
piatur : Non allocatur; 21 E. 3. Proceſs 50, and 31 E. z. ibidem Over & Terminer, 


5 . To 1 
54, agree with this. And this is for the great Reverence which Gres, we; - 


the Law gives to the Prelates of * Church. In ſuch Caſe a- they are not juſtices 


eainſt any other Peer of the Realm, Judgment ſhall be Quod ca- Vithout him. 


piatur. If a Writ be directed to a Biſhop, triable within his Ma- 


nor, between two Tenants ; the Writ ſays, quod clamat tenere de 
obig; but if it be directed to a Duke, Earl or Baron, [it ſhall ſay} 
uod clamat tenere de te. Altho at this Time, Regimen Sacerdo- 
ts & Principis were diſtin ; yet in Temporals, the Law made 
no Diſtinction of them: For great Contempts the Temporalities 
of a Biſhop might be ſeized. 75 
e Judgment affirmed in Error. 
Summa ratio eſt que pro Religione facit. 

A Biſhop was Plaintiff in an Attaint, and was nonſuit, in this 6 Aff. pl. 5. 
Caſe his Body ſhall be taken ; and ſo it ſhall in the Caſe of Felo- 
ny, after Indictment or Attainder : For an Attaint inflicts a grievous 
Puniſhment upon the Jurors if they be found guilty ; and Lex tali- 


onis requires Judgment of Impriſonment in ſuch Caſe againſt a 
| Biſhop. If a Biſhop be attainted of Felony, he ſhall be degraded. 


8 is a good Plea in an Audita Onerela, for the Out- 29 Aff pl. 47. 
lawry does not depend upon the Audita Cuerela; and ther + 9 


Judgment againſt which Relief is prayed, is not to be reverſed, zo At 4 20. 
but only the Execution of it. In Error, Outlawry upon the Judp- Vdary, Error, Ate - 
- . | a 1 - taint, Non-ability. 
ment, which is to be reverſed by the Writ of Error, is not aPleaz; *' © * 


for the ſaid Judgment being the Foundation of the Outlawry, the 
Reverſal of it reverſes the Outlawry : But in a Writ of Errror, to re- 


verſe any other Judgment than that upon which the Outlawry de- 


pends, Outlawry is a good Plea. Tis fo of an Attaint, where the 
Attaint is to annul the Verdict; and by Conſequence, the Judg- 
ment upon which the Outlawry depends, doth not diſable the Plain- 


tiff in the ſaid Attaint ; for the Foundation is to be taken away, and 
therefore the Outlawry in this Caſe is no Plea. 


8 | Judged by both Benches, 
If a Writ of Error be brought to reverſe an Outlawry in any 


Action, Outlawry in another Action ſhall not diſable he Plaintiff 


in Error; for otherwiſe, if the Outlawry was erroneous, it ſhall ne- 
ver be reverſed. Hae | 7 

Exceptio rei ciiſis diſſolutio petitur, milla eſt. 

1 e 


1 
* 1 
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Firſt Century. 


CASE LXXII. 


30 Aff. pl. 28. AN Office is found upon a Diem clauſit extremum, that the 
Livery, eee . King's Tenant in capite died ſeiſed in Fee of certain Lands; ;and 
OY leader. that A. is his Daughter and Heir of full Age; and ſhe has Livery : 
£ Afterwards by another Office it is found that the Tenant died ſeized 
in Fee, and had two Daughters, one within Age; upon this a &7re 
Facias iſſues againſt the elder Siſter, who pleadsthat this Land was 
given to her Father and Mother in ſpecial Tail, and that ſhe is the 
Heir of this Venter, and that the other Daughter is the Daughter of 
the ſaid Tenant by another Venter ; upon this Plea, the Land was 
re- ſeiſed into the King's Hands, becauſe Livery was ſued out 
wrong, upon the firſt Office; for it was ſued upon a Seiſin in Fee, 
and only one Daughter found Heir: And the ſecond Office finds a 
Seifin in Fee in the Father, and that he died ſeiſed, and had two 
Daughters ; and this ſpecial Tail is pleaded where there is not any 
5 Office found for the elder Siſter; and it is confeſſed by the elder 
| Siſter, by her Plea, that her Father had two Deighters and ſhe iſ 
denies the Seit in in Fee in her Father. | 1 
4. By the Award of all the Counſel.” B 
Stamf. 81 and 59. Upon a Livery miſſued, the King may re- ſeiſe, but he ſhall on- 
„ 4. takes 1) have an Account of Profits received after the Livery; for the 
away this Tenure King himſelf had received them before. Tis otherwiſe where the 
WER CY Re-ſciſure is upon an Orfter-/e-maine ; for this is cum exitibus re- 
ceptis, and the King in this Caſe, ſhall have Reſtituticn of the 
whole. The eldeſt Daughter, in this Caſe, ſhall not traverſe the 
laſt Office, until an Office ſhall be found for her, for the ſpe- 
cial Tail aforeſaid; and no Interpleader ſhall be in this Caſe, for 
they claim by ſeveral Titles; by 2 E. 6. ch. 8. after Office found of 
the ſaid ſpecial Tail, altho the laſt Office finds the other Daughter 
under Age, yet the eldeſt Daughter ſhall immediately traverſe the 
ſecond Office. „ 


1 


en & 


PREY „ cf „ 


Lex reprobat moram. F 
„ CA S E LXXII. E = 
A HE Statute of the 5 E. z. ch. 16. gave a Nift Prius in At- 
Fitz. Attaint, 77. | 
Nil Brim... taint ; but this was before Juſtices of one Bench or the other. 
13 E. 2. ch. 30. The Statute of 14 E. 3. ch. 16. gave the Nift Prins generally to 
25 f. f. ch. . be taken before Juſtices of Aſſize; but i does not ſpeak of an At- 
15 As Equity, faint: Vet it was reſolved that the faid Statute of the 14 E. 3. is to 
| be underſtood, that in all Caſes where a NI Prius is N e, e- 
ven in an Attaint, the Ni. i Prius may be before Juſtices of Aſſize. 
The Counſel mentioned in this Caſe is to be un- 
derſtood the Parliament. 
Juden Aquitatem ſpectare debet. 
A Niſi Prius is grantable in a Writ of Right, where the Miſe 7 
1s joined upon the great Aſſize: But if the Matter in Queſtion 9m9g- 
na indigeat examinatione, then the Juſtices of Neſtiminſter will not 8 


"$300 


2 


grant the Ni/i Prius, but will try it at Bar before themſelves : MI | 
And it lies in the Diſcretion of the Juſtices to do what they think IF 
beſt 1 in this Caſe. = = 

Fu le non eft diferenda. 5 
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ſeems reaſonable to the Juſtices. At this Day, by Force of the 4 E. 3. 


ger of a Laßſe. 


of five Shillings Price is due to the Sheriff, by Jeftm. 3. ch. 35. 


2 r S n ads. A. to et. ae. — _ th. 
m——_—_— —  ———— a * 
* 
" 4 As. A. 1 n nn r Fu — — 


A _ Prins i is not | grantable where the King is Party, without 3 H. 7. 10. 
the Conſent of the King's Attorney ; nor where one of the Parties 


3 or Jurors is impriſoned ; ſo that the Juror cant go to the Country 


to attend, nor the Party to 7ake care of his Challenges and Evi- 
dence. Such Party or Juror may be brought by Habeas Corpus Wet. 2. ch. zo. 
to the Bar at Veſtminſter, and there the Iſſue ſhall be tried if it fo 
Statute of 35 H. 8. ch. 6, which gives tales de circumſtantibus, 2% Nit Prius 18. 
the Impriſonment of one of the Jurors ſhall not ſtay the Ni 1 Pri- 15 E. z. 
2s, for there a tales de circumſtantibus may be awarded. 

It is ordained, that Attaints ſhall be brought in the King's Bench 23 H. 8. ch. 3: 
or Common Pleas, and not elſewhere; and that a N Prius 
may be granted in them, 


c ASR LXSIV; 


Ouare Impedit was brought againſt a Biſhop and another, the 23 Eg. 

Biſhop pleaded he did not diſturb, the other pleaded in Bar : 3 r 
Reſolved in Parliament, that a Writ to the Biſhop may be awar- QuareImpedit, br. al. 
ded againſt the Biſhop, but that Execution ſhall ſtay until the FVeſque. 

Plea in Bar be tried; for perhaps the other Defendant ought to 

have a Writ to the Biſhop. 


: ” Fuftitia debet eſſe plena & celeris. 


A Ouare Impedit againſt two, one makes Default at the grand $394 
Diſtreſs, the other pleads in Bar, the Plaintiff ſhall have a Writ k.. e 0 
to the Biſhop, without waiting for the Trial of the Plea in 
Bar in this Caſe ; for the ſaid Statute ſo ordains: And this is to a- 
void a Lapſe, where the Biſhop is not a Party. Antiently it was 
ſeldom. uſed to make the Biſhop a Party in a Orare Impedit : But 
in the principal Cale, the Biſhop 1 IS a Party, and there 15 no Dan- 


CASE LXXV. 
34 E. 3. 


Guardim? in Chivalry commits Waſte, the Waſte amounts on- . 5 60 146. 


ly to 21 4. the Wardſhip is worth much more: By the 8E. 2. 
Advice of all the Juſtices, the Guardian hill loſe the Wardſbip; Today” 1 8 395. 
but the Infant ſhall not recover Damages, becauſe che Value of the 3 4 E. . 6145 


IP 10. 


Wardſhip is greater than the Waſte. 29 H. 6. Ie, * 
| itz. 23. 


Gardian, Waſte, 6 


$1 quis Cuſtos pupils Kann fecerit, a tu 
rela removendus eff, 


21 Pence at this Time was a conſiderable Sum: A Buſhel of 
Wheat was fold for 10 d. 20 d. was an Attorney's Fee; an Ox 


where the Dejendant-4 in Aſſize is found a Dilleifor, the Sheriff ſhall | 
have hocem of 5 S. Price. The Diſcovery of the IV-eft-Indies, in- 1 
ter alia, was the Cauſe of the Increaſe of Coin, and the Increaſe 1 
of Money raiſed the Price of every Thing: 3 ; 1 

S 


Firſt Century. 


CAS E LXXVI. 


1 was AN Aſſize is brought before A. and B. Juſtices, between C and P. 
883 A, dies, C. is aſſociated to B. to take this Aſſiſe, the Aſſiſe can't 
tenants, Entry Con proceed ; for C. can't be a Judge and Party in his own Cauſe, and 
On and ie can't be ſummoned and ſevered; for this muſt be awarded by 
| im and the other Juſtice, and he cant ſever himſelf; and B. 
can't proceed alone, for two are appointed to take this Aſſiſe. 
By all the Sages. 
Nemo agit in ſeipſum. 

1 Idem agens & patiens eſſe non potęſt. 

ol In the Caſe of Joint-Tenants of Lands, Summons and Seve- 
rance ſever the Proſecution of the Suit, but not of the Jointure ; 
for after ſuch Severance, where one alone recovers, the other who 
was ſevered, may enter into the Moiety recovered, as well as the 
Recoverer. 43 E. 3. 10. 19 H. 6. 45. 

Two Juſtices are appointed to hear and determine a Matter, one 
of them dies, all the Power is gone, for the Power was joint. 
"Tis otherwiſe in the King's Bench and Common Pleas, and in 
Treland and Wales: The Power of one Judge is not given joint 
with the others; but the Words are, Conftituimus te unum Fuſ- 
ticiariorum, Oc. Therefore Offices judicial, altho' there be ma- 

ny Judges, do not determine by the Death of one, nor miniſterial 
Offices, pro Commodo publico. "Tis otherwiſe of Powers con- 
cerning private Intereſts 
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CAS E. LIXXVI. 


TO Man ſhall be received to avoid his Deed by alledging 
1 that he was Non compos mentis at the making of it; for 
Tar, Cap. Reteates. ſuch an Allegation is repugnant in it ſelf; for, if he was Non 
4 CO. I23. os | 3 9 
Beverley s Caſe. compos mentis when he made the Deed, he cant know it, becauſe 
he was Non compos mentis. And this would a/ſo open a Gate to 
Diſſimulation, Deceit and Fraud. DO 2 
Nemo admittendus eſt inhabilitare ſeipſum. 


35 Aff. pl. 11. 


F. N. B. 2. The King, who is the common Parent, upon Office found of 

Noubility, Preroga- Lunacy, or Non compos mentis, or fatuus natus, ſhall avoid all 
5 Acts not of Record, which ſuch a Perſon has done. 

Fits. in his N. B. 202. is of Opinion, that à Perſon Non com- 

Pos mentis ſhall avoid his own Act: It ſeems that then, in 

the Time of H. 8. it was not taken for a Maxim in Law, that no 

Man ſhould diſable himſelf by being Non compos mentis; but 

the Reaſons before alledged have prevailed, and now it is re- 

ceived as a Maxim in Law, But the King, during his Cuſtody, 

and the Heir after the Death of his Father, for the Inheritance, 

125 and the Executors, for the teſtamentary Eſtate, ſhall avoid the re- 

* In paisfr ſpective Acts not of Record of a Perſon Non compos mentis, 

or an Ideot or Lunatick. | 1 Y 
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CASE LXXVIII. 


Writ of Right is brought in antient Demeſne, the Tenant vouches 35 F. 3. | 
A a Foreigner to Warranty; the Tenant in this Caſe may bring his : ok pm 316, 
Writ of Warrantia Chart. againſt the Foreigner at Common Law; . 
when this is determined in the Common Pleas, it ſhall be certified into Dyer 69. 
the Chancery, and the Chancellor ſhall command the Bailiffs of the an- F. N. B. 14. An- 


tient Demeſne to proceed: But in the mean Time a Syper/edeas ſhall tent Demeſte, Vou- 


NE f her, . tr 
be awarded out of the Chancery to ſtay the Suit in antient Demeſne. x wid Pap e 
Gales. 


=. By all the Fuſtices. 


Dyer 69. If the Vouchee has nothing in antient Demeſne he may be Stat. de Gloceſter, 
vouched out of antient Demeſne, and Summons 2d W/arrantizandum cap. 12 
ſhall iſſue againſt him out of the Common Pleas into antient Demeſne 
for him to appear in the Common Pleas upon a Day given. Note that 
the Statute of Gloceſter de foriuſecus vocatis ad Warrantiam was not then, 
in the Time of E. 3. taken to extend to antient Demeſne, nor to Courts 
Palatine and other Franchiſes. Fitz. in the Time of E. 1. Voucher 239. 

36 H. 6. 34. Upon a Suit in Eugland a Voucher does not lie in Ireland, 
nor antiently in Wales, 18 E.3. 20. Exchange lies of Land in England 
for Land in Jreland; and Dower in Wales bars Dower in England, 
17 E. 3. Fitz. Voucher 112. 26 E. 3. Paſch. 3. Caſe. A Voucher now lies 


in ales, and the Tenant ſhall be ſummoned in the next County to 


ales: See the Title Gales in my Repertory. It ſeems alſo that at this 


Day a Tenant in Euglaud, who has the Warranty of an Heir in Tales 


who has Land there, may bring his Marrantia Chartæ in Wales where 
the Warrantor is, (as in the principal Caſe for antient Demeſne:) 


And after the Warranty is determined in F/ales, if the Land in 
England to which the Warranty was annexed is evicted, the Juſti- 


ces of the Common Pleas ſhall certify this to the Juſtices in Vales, 
with the Extent and Value of the Land loſt, and upon this the 
Tuſtices of Hales ſhall award Execution in Value of the Lands of the 
Vouchee there: Or as Dyer 69. the Tenant ſhall vouch his War- 


rantor in M ales, and he being ſummoned, as already ſhewn, ſhall have 


a Day given him in Bank, and ſhall try the Warranty in Bank, and if 
the Demandant recovers the Land againſt the Tenant, and the Tenant 
recovers in Value againſt * him in Hales, the Land loſt ſhall be ex- * The Vouchee. 
tended, and that Extent returned into the Common Pleas; and an Ha- 
bere facias ad valentiam ſhall upon this Extent, be directed to the She- 
riff of the County is Hales where the Warrantor has his Land, if he has 
no Land in Euglaud. And all this by the Equity of the Statute of 


Lex non deficit in Tuſtitia exhibenda. 


CASE EXXIX 


Rent deſcends to two Co-parceners, one of them takes all the 36 A. pl. 10. Far- 
Rent, the other being under Age; and this Siſter who takes all ceners, Jointenan's, 

the Rent claims it fo belong to herſelf alone; then ſhe is diſſeiſed of ir 

by A. and ſhe alone brings an Aſſiſe for it; the Tenant pleads that the 


other Siſter is living and not named in the Writ; by this Plea the Wr:: 


Mall abate. 
By the Tuftices of both Benches. 


Coleredes una perſona cen/entur. 
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26 Aff pl. 2. Two Parceners of Land, one enters alone, and claims the whole and 


ne —— 
—— —„ 


is diſſeiſed, ſne alone may maintain an Aſſiſe againſt the Diſſeiſor, and 

the Writ ſhall not abate for ſuch Plea. The Poſſeſſion of the Land 

differs from the Poſſeſſion of the Rent; there can be no actual Ouſter 

| | of the Rent as there may be of the Land: A Title muſt be made for a 

Keyleway 53. Ca- Rent-charge or 4 Rent-ſeck, but the firſt Poſſeſſion without any other 
{us incerti temporis. Title ſerves in an Aſſiſe for Land. as Ss 

Two Lords of a Seigniory, the Tenancy eſcheats, one of them de- 

forces the other and holds him out, a Writ of Eſcheat ought to be 

brought in the Name of both. So in a Formedon, where one of the 

Siſters is the Feoffee of her Father who was Tenant in Tail, or where 


one deforces the other. So in a Writ of Error and nuper obiit, and all 


21 H. 7. 40. Waſte. Writs which comprehend a Title; for the Title is Wer And he who 
1 


wo *. is deforced ſhall be ſummoned and ſevered. An Aſſiſe of Land doth not 
1 8. N ; comprehend a Title, it is founded only upon the Seiſin and Diſſeiſin. 
OP Where there are two Parceners, and one of them is married to an 
11 H. 4. 26. Alien, or releaſes, or is outlawed of Felony, or otherwiſe attainted of 
33 E. 3. Felony ; and they join in an Action real (as they may) any of theſe 


Fitz. Utlary, 5. Natters pleaded will bar the Action as to a Moiety, after Office found 


for the King, or Entry by the Lord: Otherwiſe not. So of Jointenants, 
although no Office be found for the King, or Entry by the Lord, if one 
of them be outlawed in Treſpaſs or Debt, Ec. this Outlaury, Ec. is only 
a Plea to the Writ: There the Writ ſhall abate for the whole in an 


Action of Treſpaſs, or other perſonal Action brought by them; but in 


a real Action where there is ſuch a Diſability or Releaſe it is otherwiſe, 
the Writ ſhall not abate, but ſhall be barred as to a Moiety upon the 
Attainder of Felony, or the Releaſe. Page's Caſe 5 Co. 52. 11 E.. 


Dyer 283. | 
Hob. 120. Dales The Poſſeſſion of one Parcener, Jointenant or Tenant in Common, 
Caſe. without an actual Ouſter, gives Poſſeſſion to the other. A Tenant b 


by the ſecond Venter all is Knight-Service Land for his Life, by which 

Heviſe only two Parts paſs, and then he dies; the Deviſee enters and 

enjoys the whole during his Lite, and the eldeſt Son doth not enter 

into the third' Part as he might, and the eldeſt Son dies; his Siſter of 

the whole Blood ſhall have the ſaid Land, and not the other Son, for 

the Poſſeſſion of one Tenant in Common gives Poſſeſſion to the other 

did this Cale. „„ fp Pr EE 

3 Co. 25. Butlerand A Waiver and Diſagreement in pars as to Goods or Chattels in the 
Baker's Caſe. Caſe of a Gift may be effectual, ſo in a Matter of an Election with 
Entry or Claim upon the Land, although it concerns a Freehold. Lit. 

ch. Garrantie, ſec. 510, where one of the Siſters makes a Feotfment of 


Vid. 4. Anne, c. 16. the Land with Warranty and dies xithout Iſſue, this Warranty is * co 


for collateral War- lateral as to the Moiety of the Siſter which ſurvives, for this Feoffment 
ranties. amounted, with the Claim of the whole Land before the Feoffment, to 
an Expulſion of the other Siſter. 3 = 
28 Aſſ. pl. 9. There were eight Plaintiffs in an Aſſiſe, the Defendant as to ſeven of 
them pleads on diſſeiſivit; the Recognitors as to theſe ſeven found that 


there was no Diſſeiſin, but found a Diſſeiſin as to the eighth; the Writ _ 
ſhall abate; for the Plaintiff has joined thoſe as Plaintiffs in the Aſſiſe 


who ought not to be joined. 


CASE ILXXX. 


37 AM. pl. 7. PO N an Indictment for Felony before the Coroner, or upon the 
A Arrraignment of the Felon before Juſtices; if Flight be found 9 


Stamf. prær. 45, 46. 


the Inqueſt or Jury, although there was no Flight, there is no Remedy; 
and if the Inqueſt or Jury finds that B. has two Horſes belonging to the 


Felon, if it be falſe, upon a Scire facias againſt B. for theſe Horles, 


he ſhall be received to traverſe this Part of the'Prefentment, but not 
the Flight. So upon an Exigent duly awarded upon an ann” 
4 5 8 


Knight-Service has two Sons by different Venters, he deviſes to the Son 


Firſt Century. 


_— - 


of Felony, the Awarding of it gives a Forfeiture to the Foxley's Cafe. 
y 8 th 
King. 3 | | 5 Co. 109, 


134 N By all the Fuſtices. 
Fratetur facinus qui fugit judicium. 

And the Law gives Credit to this Finding of Flight by the 

Oaths of twelve Jurors, and alſo becauſe of his Non- appearance; 

as to a Preſentment of Bloodſhed in a Leet. ä 


- 


CASE LXXXI. 


| A Strikes B. in Weſtminſter-Hall, ſitting the Courts, or before 39 Af. pl. 1: 


the Kings Juſtices of Aſſiſe or Gaol-Delivery ; A. ſhall be „ 
indicted of this, and if he be convicted, his Judgment ſhall be, 17 E. 3. 
that his Right Hand ſhall be cut off, that he ſhall be impriſon'd for Fitz, Judgment, 174. 


Life, and his Lands and Chattels forfeited to the King; this For- a a 11 8 TY 


feiture is of the Inheritance of the Lands; and A. muſt be indicted Stamf. 38. Corone, 
and convicted of this OFence before this Puniſhment can be inflicted. 3 ra 
For ſtriking in the Palace of Weſtminſter near the great Hall there, | 

fitting the Courts, the Puniſhment ſhall be Fine and Impriſonment, 


and to be bound to the good Behaviour, Co. 10. Car. 371. 


Sublata ceneratione magiſtratuum Respublica ruit. 


CASE LXXXI.L 


Fine ſur Grant and Render was levied by A. to B. in the 39 E. z. 2. John 
1 Time of K. E. 2. a Kire facias was brought in the Time of Dake de Lancaſters 
1 1 ; Caſe. Repugnancy, 

E. 3. to execute this Fine levied in the Time of E. 2. as follows, 


Brief, Scire facias, 


quod cum quidam finis levatus fuit in Curia Patris noſtri E. 2. Office. Slaughter's | 


de mano de dale tenendum de nobis: Which could not then have geg“ where 
been ſo held; for bis in the Writ refers to E. 3. but when the Mendam in the 


Fine was levied, this Manor was not held of E. 3. but of his Fa- Meſs inquirendum is 


| | g : : p 4 t; as where 
ther E. 2. Reſolved in Parliament that this Writ was good: For it 1 ps _ | 


is good in Subſtance, and this is only a Circumſtance, and the Fine quire, if A. held of 
was levied in the Time of E. 2. and although the Hire facias be King James, and per 


que Servitia, where- 


brought in the Time of E. 3. yet when the Fine was levied, the as he died in the 
Manor was held of Z. 2. The Scire facias had been more formal, Time of Q. Eliza- 


"4 | | * : a a da- 
if inſtead of the Word 7enendum it had ſaid tent de patre noſtro: 8 ; . 
Yet this is only a Form and Circumſtance, and by a Statute made, void. 8 Co. 158. 


14 E. z. ch. 6. a judicial Writ ſhall not abate for Mant of Form, Plackamoré's Cate. 


Brece judiciale non cadit pro defetu forme. 


"CASE. LXXXII- 


A Seiſed of Land devifable in Fee, deviſes it to his Fxecutors to 29 Aff. pl. 17. 


A | ; ; En | Perkins, cap. Devi- 
ſell, and dies; a Stranger enters claiming her a Sale by one ſes, 104, 5 141. 


of the Executors, which Executor dies; the ſurviving Executor en- 46. E. 3. 


ters upon the laid Stranger, who alledges a Sale by the other Executor Fitz. Deviſes, 8. 


= Littl. ch. Eſtates fur 
OW Condition, Sect. 71. 
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now dead, the Vendee ouſts the ſurviving Executor, this Executor 
+ brings an Aſſiſe, and all this is found by the Aſſiſe, and that no Sale 
38 AM. pl. 4. was made by the other Executor; Judgment was given for the Plain- 
Deviſe, Executors, tiff, and afhrmed in Error. Executors have a Fee by ſuch a De- 
an—_—_— wv to nl. them to fell. Rt: 
ſeſſion. Note, where the Deviſe is, that two Executors ſhall ſell, one 
alone cannot ſell; ſo where the Deviſe is to two Executors to {ell : 
(for it is a Power with a Truſt, and not only an Intereſt,) but one 
of them may ſell all the Goods, for this is an intire Intereſt in both 
without ſuch a Truſt jointly. An Executor need not name himſelf 
Executor, when he brings an Action of his own Poſſeſſion. If a 
Stranger takes Goods out of the Poſſeſſion of an Executor, this Exe- 
ecutor ſhall maintain a Writ againſt him without naming himſelf Ex- 
ecutor, and without naming his Co-Executor, for the Poſſeſſion was 
in him alone. | 


19 H. 8, 9: At Common Law, if a Man deviſes that A. and B. ſhall fell his 
8 ch. 4. Land, and makes them his Executors; the one cannot ſel] without 
10 Gir. 1. the other, tho' one of them ſhould refuſe to be Executor, or die: 


Accordingly, that Tis otherwiſe, if the Deviſe be, that his Executors ſhall ſell, and 
4 TE gell, and he afterwards names A. and B. to be his Executors near the End 
one of them dies, the of his Will, and one of them dies; for the naming them in the for- 
other may ſell. mer Part of his Will by their proper Names, annexes a Truſt in A. 
and B. to the Sale, and appropriates the 'Truſt to them as private 
Perſons. It ſeems to me, that if a Deviſe be, that 4. and PB. his 
| Executors ſhall ſell certain Land, and near the End of the Will 
 Poteftas mandati ob- he alſo names them Executors; if the one refuſes at Common Law, 
fervandaeft, or dies, the other may ſell; for the Intereſt is annexed to the Ex- 
ecutorſhip by this Repetition 77 7he Mill. In all Caſes at this Day 
by the ſaid Statute, if one refuſes to ſoin in the Sale, the other may 

{ell alone. 1 855 


5 . 
5 L 'PON general Baſtardy pleaded in a real Action, and a Writ 
aftardy, Juriſdition. & awarded to the Biſhop, to try whether Baſtard or Mulier, the 
5 5 Biſhop certifies that he is a Baſtard, and certifies the Cauſe, 272. becauſe 
the Mother of the Iſſue eloped with an Adulterer, and the Iſſue was 
got by him during this Elopement, and therefore is a Baſtard: "Twas 
reſolved on this Certificate, that the Iflue is a Baſtard ; for this is the 
Effect of the Certificate, and the Addition of the Cauſe was ſuper- 
fluous. By all the Juſtices of both Benches. A Reverfal before the 
King's Council of a Judgment, is of no Effect; for they have nothing 
to do with civil Cauſes. By the Opinion in this Cafe. _ | 
5 Where the Cognizance of a Cauſe belongs to the Spiritual Courts, 
» Co. 41. and they give Sentence in it, and expreſs the Cauſe of their Sentence, 
Kenn 's Caſs. although this Cauſe of th Sentence be null and void in our Law; yet 
our Law approves the Sentence. | 


Vue | CASE LXXXV. 


A Enant in Tail General, the Reverſion to the King, this Tenant 


ies _ 1. in Tail takes Wife; this Tenant holds of the King in Capite, 
21 E. 3. 


Fite. Livery, 32. he has the King's Licence to alien this Land to two Chaplains in Fee. 


Stamf. Prær. ch. 4. and to take back from them a new Eſtate to him and his ſaid Wife in 
fol. 18. . Tail; which is done accordingly, the Tenant dies, his Heir General in 
'This Caſe was in 


| Chancery. Dower, Tail enters; he is remitted: The Wife takes another Husband, who 
ee N 1+ enters and ouſts the Heir, and takes the Profits of the Lands, he dies; 
e Equity, Re a Fire facias iſſues for the King to ſeiſe the Land for the Alienation 


4 without 
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nant in Tail, and the King as deceived, and ſo the Patent is i 
void, and of Conſequence the Alicnation was without Licence, and x 
the Eftate in Tail of the Wife is avoided by the ſaid Remitter. 0 
Reſolved, that the ſecond Husband ſhall not anſwer for'the third ij 
Part of the Profits of the Land, becauſe the Wife was dowable of i" 
the third Part, altho' no Alienation had been: And this was al- 1 
jowed, altho the Wife neither ſued for her Dower, nor required 1 
this 70 be allowed to ber. Note, that the Heir in Tail is remitted, , | 
for there is no Diſcontinuance in the Caſe, becauſe of the Reverſi- 1 
on to the King. i 

| By all the Juſtices in the Chancery. i 
Juden AÆquitatem ſemper ſpectare debet. i 
Regularly where an Husband dies ſeiſed, the Wife ſhall reco- i if the Te- bi 
ver her Dower with Damages * for the whole Time after her Huſ- NT. þ 
band's Death; but if he does not die ſeiſed, after her Demand, and v. 1 Ink. 32. b. i 
the Tenants Refufl al to aſſign Dower to her, ſhe ſhall recover Da- | A 
mages from the 1. ime of the Refuſal. os : 
CAS E LXXXVI. 9 
HE King's Tenant r Copite, grants a Rent-Chatge out of 40 Aff. pl. f. 3 
: this Land without the King's Licence, this Rent-Charge is Menations fans Li 4 
good; and the King ſhall ſeiſe neither the Land nor the Rent for this This Title is abeliſh. ia 
Grant without Licence: For tis no Diſadvantage to the King; the ed by 12 Car. 3. c. bo 
Grantee can't diſtrain upon the King's Poſſeſſion, when the Land m 1 
comes into his Hands. 1 
By the Counſel. - * 1 
The Tenancy held of the King is not aliened in this Caſe, and 1 
only ſuch Alienation of the Tenancy without Licence is reſtrained 9 
by the Law. If the King grants this Land over, the Grantee of 1 
the Rent may diſtrain by the Common Law; and at this Day, 1 
altho'.the' King be intitled to the Land by double Matter of Re- 1 
cord, by the Statute 2 E. 6. ch. 8. The Grantee may en up- bi 

on the Patentce | in this Caſe of a Rent-Charge. 4 3. 1 

Ratio legis ef anima. = 4 

2 A NSE LXXXVII. FE 

Is indicted of a Felony; and: he was formerly indidted of the 41 Afl. pl. 9. 9 

e ſame Felony and acquitted, Us eee is a good Bar to peal a \4g e aff 4 

the Wy Indictment. Dr ret . 1 
29 the Gael . 9 

The Life of a Man mall not be put twice in Danger for one 9 
Offence. This Acquittal is to be underſtood upon a former In- 1 
dictment, which was ſufficient in Subſtance, otherwiſe it is no Plea. 1 
By this Statute for Murder, aufer foits acquit, or au- 3 H. J. ch. 1. 4 

ter foits attaint, without the Allowance of Clerg oy upon 35mm — 8805 1 
the Indictment, is not a good Plea againſt the Appeal __— * 
N | any 4 
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any one for Murder, as it was before by the Common Law; but 


upon an Indictment at the Suit of the King, auter foits acquit, 


or Attaint in Appeal, is a good Plea to the Indiftment. The 
ſaid Statute alters the Law as to Murder only, but not as to a- 


ny other Felony; 5 remain at Common Law as before. 
Fasorabilia in Lege ſunt vita, fiſcus, dos, Libertas. 


2 Inſt. 318. The Day of a Felony or Burglary is miſtaken in an Indict- 


ment, the Felon arraigned upon it is acquitted by the Jury, be- 
cauſe. he did this Fadt at another Day; altho' the Day be not 
material in the Indictment, yet this Acquittal is a good Bar to an- 
other Indictment. 


Stam, 106. If a Judgment of Acquittal in an Appeal be reverſed for Error, 


this Acquital, ſo reverſed, ſhall bar neither the King's Indictment; 
nor an Appeal, and an Acquittal upon it, when brought by one 
who had no Right to bring it (as if it be brought by one who 


is not the Widow or right Heir of the Man 2 , ſlain,) al- 


tho there be an Acquittal upon it. If there be Judgment in an Ap- 


peal brought by the right Appellant, and the Judgment be rever- 


ſed for a Fault in the Proceſs, in this Caſe, if the Defendant 
has appeared upon a bad Proceſs, and is acquitted, and this Judgment 
is reverſed, yet this ſaid Acquittal is a good Bar in a new Appeal; for 
he was acquitted once againſt the right Appellant, and the Plaintiff 


might, at his Choice have a bad Proceſs ; and in ſuch Caſe," the 


Defendant would never be finally delivered, if ſuch Reverſal 
ſhould take away the Plea of auter foits acquit. 2 


CASE LXXXVIII. 


N A Has Right to recover in a Formedon againſt B. Tenant of 
— — II. the Land, 4. by Covin with C. cauſes C. to diſſeiſe B. 
to the Intent that C. ſhould make Default in a Formedon againſt 


him, and that 4. ſhould recover by Default; 4. recovers the 


Land againſt C. accordingly by this Covin, by Default or Confeſſi- 


on; A. enters, he is not remitted; B. enters, and A. ouſts him. Re- 
ſolved by all the Sages in Parliament, that this Covin makes A. 
a Diſſeiſor of his own Land. Farmer's Caſe 3 C. 77. Coke has 
many Caſes to this Effect. x, 
N Fraus & dolus nomini patrocinentur. 


CASE LXXXIX. 


r A. pl. 2ʒ. A N Infant brings an Aſſiſe of his Father's Inheritance, the Te- 
cub * he. nant pleads the Father's Releaſe with Warranty, on this Plea 


delt. Teſtimoignes. Iſſue is joined, there are Witnefles named in the Releaſe, an Aſſize 
ſhall be awarded without awarding Proceſs againſt the Witneſſes; 
tis otherwiſe in the Caſe of a Plaintiff of full Age, Proceſs ſhall 

be made in ſuch Caſe againſt the Witneſſes by the Statute Je Ebo- 

rum cap. 2, and this in Favour of the Infant is omitted in the prin- 


8 By all the Fuſtices of England. 


In Judiciis minori ætati ſuccurritur. 
4 


2 


[OY 


Firſt Century. 

An Infant; upon 5515 Default at the grand Cape, ſhall by Writ Dyer 104, 239. 
of Error, reverſe the Judgment given againſt him upon ſuch * De- gergood for Law in 
Ault, and the like of Outlawry againſt him, 3 H. 5. Fitz. Utlary. Caſe ofa judgment in 
38 E. 3. 5. the Age of 14 Years or upwards, if he is under 21 Prag 


Years, makes no Difference. An Outlawry againſt an Infant of a- l 
ny Age is not avoidable, otherwiſe than by Writ of Error. 


Succurritur minori, facilis eft lapſus Fuventutis, 


3 H. 3. 8. H. 3. Fitz. Proceſs, 209, 240. By Common Law be- 
fore the Statute" of Tork, 12 E. 2. ch. 2. Proceſs was made againſt 
the Witneſles by the ſame Writ which was awarded againſt the 
Jury, when the Deed was denied; (tho' it was not done in this 
Caſe of an Infant) but this Courſe is now gone into Diſuſe; for 
Witneſſes are not now a- days named in Deeds as they were of old 
Time: The Courſe now, is to bring in the Witneſſes upon the 

Trial, by a Subpena ad teſti fcandum. 
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CASE XC 


A Challenge of a Juror in any Trial by Inqueſt Lor Jury] for Th 3 
Kindred with the Plaintiff or Defendant is not a good Chal- 3 
lenge, if the Juror challenged be a Baſtard, or his Anceſtor a w a 
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Baſtard. 25 | 
3 Reſolved by the Counſel. | 

If the Juror and the Party to whom the Kindred is ſuppoſed, {1 
both deſcend from this Baſtard after the Marriage of the Baſtard, U 
the Challenge is good; for as to them he is not a Baſtard. { 


Marriage is by the Law of Nature. | 
The Judgment for petty Treaſon is to be drawn and hanged ; 21 E. 3. 
the Baſtard Son of a Woman kills his Mother, this Son ſhall have Part bas lis 
this Judgment; for he ſhall be reputed as a Servant to her. The Name from his Mo- 
Law in (dium coitus damnati, does not vouchſafe to a Baſtard the ber. 
ordinary Favour, which it vouchſafes to another. 'The Mother n. 
of a Baſtard ſeiſed in Fee of Land, can not raiſe an Uſe to the 
faid Baſtard, in Conſideration of natural Affection; for tho there 
be natural Affection between them, yet the Raiſing of the Uſe 
being a Conſtitution of the Law, this Uſe ſhall never riſe; and 
for the ſame Reaſon, Litt. in his Chapter of Villainage, holds, 
That a Baſtard cannot be a Villain by his Birth, altho his Mo- 
ther be a Neife; for Villenage is ex inſtitutione Legis, © 
Some modern Laws require the Maintenance of the Baſtard by 
the reputed Father and Mother. 18 EI. ch. 3. 7 J. I. ch. 6. 
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A Before the 18 E. 1. the Statute of Owuia emprores terra. 43 E. 3. | 

ILA. rum, enfeoffed the Anceſtor of B. by Deed of certain — . TH _ 

Lands to hold of him, rendering annually a Pair of Spurs, or a Shil- je&ion, Limitation 
ling; afterwards, for the Space of 80 Years after this Feoffment, the de temps. 

Shilling was paid by B. and diverſe of his Anceſtors for this Land, A. 

dies, his Heir refuſes to receivethis Shilling, the Heir of 4. aun now 

ee TY diſtrain 
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"Firſt Century. 


egen for the N altho the Tenant, the Heir of B. fails in the 


Payment of the Shilling: For this Continuance of Time, and con- 
ſtant Payment of the Shilling for ſo many Years, have determined 


2 Co. 35. the Election of both Parties, and induced a Preſumption of an A- 
* Rowland = greement between them, aa bing the Shilling ſhould be paid. 

By the Counſel. 
13 E. 4. 6. Ex diuturnitate remporis omnia preſumuntur ſolenniter eſſe acta. 


This is a notable Caſe to coats the Regard which the Law has 


to long Poſſeſſion. | 
Prefeription for Rent with a Power to diſtrain, altho' in Truth it 
began by Wrong, yet conſtant Payment deſtroys the Allegation that 


it was firſt paid by Coercion: Tis otherwiſe for an Incroachment of 


8 E. 3.18. Rent within Time of Memory by Coercion. Patents or Fines ob- 
Sy tained or acknowledged before the Time of R. 1. are not of any 
Bucknals Cafe. Effect at this Day to gain a Poſleſſion ; hut they are to maintain a 
Ran % e. Poſſeſſion. The Law requires in the Diſcent of a Fee, that the De- 
as. Apa mandant ſhall make himſelf Heir to him who was laſt ſeiſed in his De- 
meſne ; 8 Afſ. pl. 6. and for a Reverſion, or Remainder, Heir to him 

in whom the Reverſuon, Oc. firſt veſted. 


OM: e He who holds in Socage, after the 18 E. 1. which is within Tiine 


of Memory, has conſtantly paid his Rent in Money; if this Te- 

nant doth not duly pay the Money, he can't be diſtrained pro ſerpi- 

tio ſoc.e ; For the Law ſuppoſes, that the Change was made by the 

Conſent of the Tenant, and Deſire of the Lord. Underſtand Lite. 

that this Payment was thus made, during the Memory of all Men 

TER living; and this is ſufficient to bar the Demandant 4% Srreitio Soce. 
e Pr All the Statutes of Limitations are founded upon this Ground, in 
Pt Favour of long Poſſeſſions, for the Repoſe of "the Subject, and to 
avoid Uncertainties, which produce Suits and Contentions. So of 
1 - Elections of Officers of Corporations by ſele& Perſons called the 
Common Council, although their Charters give the Election to all 

< rhe Members of the Corporation, 


CASE Xl. 


43 8 8 - T H E Et in | Parliament grants to the prince, the Dutchy of 


hw 269. ” Cornwall, with the Wards and Marriages of his J aue 
Patents, Prerogative. by Knight ts-Service thereunto belonging: The King has A. his Te- 
nant within the ſaid Dutchy, who holds of him (278. the King) o- 
ther Lands elſewhere in Capite ; this Tenant dies his Heir within 
Age, this A. alſo held other Lands of the Dutchy by Knight's Ser- 
vice: The Prince ſhall not have the Wardſhip of the Heir of . 
nor of the Land in this Caſe ; for A. was not integer tenens of the 
Dutchy ; and this is a ſpecial Caſe of Prerogative, that the King's 
Charters, without expreſs Mention, do not paſs any Thing, nor are 


of any Efect in ſuch Caſe. ; 
| y all the Counſel. |: 
Rex non gute fallere, nec falli, 10 Bl. Dyer. Note there 


nk ie ee good Caſes of the King's Patents, containing general 
2R.z.-, Words, which ſhall not be conſtrued to extend to certain 


ſpecial Caſes. A Grant, that 4. ſhall not be Sheriff of any 
certain County, is good : A Releaſe made by. the King of 
all Demands - is a void Releaſe, 6 HH. 7. 13. Doloſus in 

4 generalibus 
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generalibus e. The King's Patent that 1 ſhall not be a 


Sheriff, generally, is void, 2 R. 3. 7. The King's Patent of all his 
Lands in a County is good; 32 H 6. to. A grant by the King 

of all Mines, does not paſs Royal Mines ; Plowden's Caſe of the 
Mines. Whatever the King enjoys by . uy his Prerogative _ _ 
cannot be granted without ſpecial Words. Nr Impe- © 
dit. Marquis of Winchefter's Caſe. 3. Ch. 1. | 


GA R Nein. 


AN Alien goes to Coteſwwold, and there falſely publiſhes that ſo Sh = 4 38. WY 
much Wool was already tranſported to Parts beyond the — 


Seas, that they would buy no more this Year ; and the Publiſhin 


of this falſe Report was to the Intent that the Price of Wool ſhould 
fall; this Alien, for this Falſity, was indicted, convicted, fined, ran- 


ſomed and impriſoned. At this Time it Was lawful to tranſport 
Wool, which was afterwards reſtrained. 4 


By the King's Comet. „ ng 
The Law is 8 ſame for publiſhing, that the Coin is debaſed, Setjeant Finch 185. 


and for every Falſhood which may occaſion any Detriment to the 
Public. 


Saltus Populi eſt Suprema Lex. 


CA S E. XCIV. 


Diſſeifor infeoff 4. with Warranty, and the Diſſeiſor after- 43 E. 3. 10. 


wards, with others procures B. to diſſeiſe 4. and that C. who wr ond 
has an elder Right and cant enter, ſhall bring a Scire Facias a- 


tia Chartz. 
gainſt B. to execute a Fine levied to him; by which Means J. is 3 Co. 77. 


to loſe his Warranty ; for, upon the Here Facias, no Voucher * 


18 E. 3. 23. 
lies; all this is done accordingly, and Judgment is given for C. a- 


gainſt B. A. upon this Covin, may well maintain a Mrit of Con- 
{piracy in the Nature of an Action upon the Caſe againſt the Diſ- 
ſeiſor and the ore Conſpirators, and the Judgment in the ire 
Facias ſhall be avoided; and this Action upon the Caſe ſhall a- 
void it, for the Vexation and Falſehood, and Loſs of Warranty. 


Reſolved by the Council. Underſtand this regularly by all the Dyer 295: 


Judges of England. The Remedy for C. is, he may have a Scire 
Facias againſt 4. now the Ter 3 if the Fine was not executed; 


and pending this Scire Facias, A. ſhall bring a Marrantia Chart. 


againſt the Diſſeilor, and ſo the Right of every one ſhall be ſaved. 


Tenant in Tail enfeofls A. with Warranty ; and 1 other See 29 Car. 2. cap. 


Lands in Fee, liable to the ſaid Warranty nine Days before his; z and 4 W. and M. 


Death, he enfeoffs his Son and Heir in Tail of thoſe Lands to the? cap. 14. 


Intent, that no Aſſets may deſcend to him: Yet this Land ſhall 4 and #3 W. and bl. 
be accounted Aſſets; and this Heir ſhall be barred in a Formedon, . 


brought by this Heir in Tail, notwithſtanding the Feoffment. 34 E. 
i. Hes. Garranty, 88. Dyer 295, 


Fraus & do'ns nen al titanate: 


0 | CASE 


e Goin. 
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43E. 3.6. c Protedion Yogi wb lis in Dower: IE. this would tend to 

eee ſtarve the Widow : The ſame Law is in a gnod ei deforceant 
Dower, Protection. brought by Tenant in Dower, where flie has telt her Dower by 

Default. 
en wi all the Counſel, 

| 3 faver' don.” r 
[ 7 000 e 0 A s E I. e hs . 
44 AF. pl. 6. Aron 4 Mae. | The Husband being Keiled in \Right of lis 
= Verdi, Nu. I) Wife, brings an Aſſiſe 'againſt HJ. Oflare diſſeiſteit cos; A. 

8 = that he, a long Time before the Seiſin and Diſſeiſin ſuppoſed, 
vn was ſeiſed in Fee of this Land, and leaſed it to B. for Life; who leaſed 
2 it to the ſaid Wife for her: Life: and that he entered fur tlie Forfei- 


ture, and ouſted the Wife; the Demandant replies that B. was ſeiſ- 
ed in Fee, and infeofſed G Who infeoffed the Wife of the Deman- 
dant, Sc. and upon this, Iſſue is joined, that is, the Seiſin of B. in 
Fee or not, which is out of the Point of the Mrit of Aſſiſe: The 
Aſſiſe finds for the Demandants the ſaid Seiſin in Fee in B. and the 
Diſſeiſin and Ouſter, but finds the Seiſin and Diſſeiſm 20 he to the 


affirmed in Error. 
The Reaſon is, the Verdict fading the Point in Ihe, (which 


the Wife's Coverture, is void and ſuperfluous: If the ſaid Iſſue had 


eam; and in this Caſe, there is a ſpecial Writ i in the Rigiſter for an 
Aſſiſe upon ſuch a Diſſeiſ n. 


ä e e Superflua = nocent. 


CA 8 E XCVIL. 


Tenant for Life, and his Heirs, and dies, and this Warranty de- 


bar the Remainder in Tail, for the Remainder was not diſplaced : 

But if the Tenant for Eife-h had been diſſeiſed, and ſuch Releaſe 

See 4 Anne, e. 16 for had been made to the Diſſeiſor, this Warranty ſhould bind 
S Warran- the Right of the Remainder-Man ; for the Eſtate gained 
— the Diſſeiſor has gained a Fee capable of this Releaſe, 'This 

4 | _ Caſe 


Woman alone, before the Coverture. The Plaintiffs had Judgment, 


is ſpecial) with the Demandants, the finding of the Piſſeilin before 


been general, ul tort, nul Diſſeiſin, ſuch finding of the Diſſeiſin 
before the Coverture had been material; for, non diſſeiftvit eos, but 


R. 3.11. Enant for Life, the Remainder in Tail to A. the Remainder 
Nl to the right Heirs of Tenant for Life ; a collateral Anceſtor 
3 of him in the Remainder in Tail, releaſes with Warranty to the 


ſcends upon this Remainder-Man in Tail; this Warranty ſhall not 


by Diſſeiſin is not ended by the Death of the Tenant for Life; 
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Caſe happened in an Aſſiſe, arid being 7 fe Difficulty; it the 


Patron and Ordinary, they are ſummoned, and make Default, and“ 
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Day. of the Adjournment at Weſtminſter, the Plaintiff cannot dew 

part from this Plea, which he had pleaded of a Releaſe to the Te- „ 

nant for Life, as above, neither can he now / plead that the Tenant for 

Life was ſeiſed in Fee at the Time of the Releaſe; for this would be 

a great Delay, and would fruſtrate all that was Jone before: But, be- 

cauſe the Tenant in the Aſſiſe was an Infant; the Aſſiſe was directed 

to enquire at large of the Seiſin, and of the Eſtate of the Tenant; 

but he was not ſuffered to depart from his firſt Plea in pleadine; 

By the Fuſtices of both Benches. 
Mora in Lege reprobatur. 
Lex A minor b. ä 1 
4 Tenalbis Tall the Rexidlhidey; in Tail; the Weben i in Tail bar- 1 Cal. 

gains and ſells the Land to A. and afterwards leviesa Fine to 4. ſur '* Co. 95: N 

conuzance de droit como reo with Warranty; this Warranty was made 

by the collateral Anceſtor of him in Remainder, whoſe Heir he iss 

this Warranty ſhall not bar him; for his Remainder „„ 

diſplaced: It had been otherwiſe if the Fine had been lovied by the — 

Tenant in Tail, before the Bargain and Sale, for then it had been 

a Diſcontinuance ; but by the Bargain and Sale made as above, the 

Pargainee had a Fee determinable upon the Entry of the Iſſue, and 

he in the Remainder has his Remainder open upon Default of If- 

ſue of the Tenant in Tail: The Tenant in Tail has paſſed all his 

Eſtate by the Bargain and Sale, he has nothing more to paſs, but 


| to extinguiſh the Eſtate- Tail by Way of Releaſe, and to leave 
the Remainder untouched, 


CA 5E XCYIIL 


Writ of Annuity is brought againſt a Parſon, who has Aid of 46 E. 6. 

the Patron and Ordinary, this Action is tried, and the Plain- '* E. 3. 46. 

tif recovers in it; a Kire Facias is brought againſt the Succeſſor Ad, Gabe, g 
of the Parſon for this Annuity, he ſhall not have Aid; for the Facias, Judgment. 


Aid of the Patron and ordinary was once had before, and it is in 


vain and to no Purpoſe to grant it again, and it would be infinite ; 
for if t be granted now, every Succeſſor muſt have it. 


This Caſe was four Times 1 
3 iihil facit fruſtra. 


Expedit Reipublice ut fit finis litium. 


Annuity 7s brought againſt a Parſon, who prays in Aid of the 34 2. 
. 7 * 

Judgment is given againſt the Defendant upon "Trial of the Action, 

or upon Contefſ ion, or upon the Default of the Parſon after Ap- 


pearance : Neither he nor his Succeſſor ſhall ever aiterwards have 


Aid in a Sire Facias upon this Judgment. 

After Judgment in Annuity once had, a Sire Facias, 22 El 
ſnhall Iſſue upon this Judgment only, for the Arrearges incur- 3 5 
red before, and the Plaintiff ſhall, by this Sire Facias reco- 14 H. 5 32. 
ver the Arrears incurred pending the Writ : But if the Annuity 9 H. 5. 7. 
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be d! becauſe, the Scire Facius is in the Gam of the 
9 H. 6. 12. Writ of Annuity) altho' the Arrears were due before the Scrre 
. 4.3% Facias was brought, yet the Kire Facias doth not lie; but Debt 
| only. At this Day, a Parſon, Patron and Ordinary can't charge 
the Parſonage with any Rent or Annuity, nor with any Leaſe, but 
ſuch as are preſeribed by the Statutes made 13 and 14 El. In Ac- 
tions perſonal, Judgment given againſt the Thaintiff upon any Plea 

to bar the Plaintiff, is e | 


0 A SE NCR. 


44 Aff. pl. 35. Eſſee for Life is Abet. he, in « the 8 ouſts the Diſ- 
DEF. be. ſeiſor, the Diſſeiſor brings an Aſſiſe againſt him, and it well 
1 Co. 63. lies during the Life of Leſſee for Life. If, during this Dieſſei- 
Ar $ 2 FR 1m a“ collateral Warranty deſcends upon him i in the Reverſion, 
ma Din, 1G Right is gone, altho during the Life of Leſlee for Life, he 


* See 4 Anne, ch. 16. can't claim it Tis otherwiſe: of a Leſſce for Years ouſted, 'and 


forcollateralWarran- hig Leſſor diſſeiſed, the Leſſor in this Caſe ſhall recover in an Aſ- 


* ſiſe, during the Vears, againſt the Diſſeiſor; but he ſhall not have 
Damages, for they belong to the Leſſee for Years. 


| Adjudged cer J often. 


Caralla abu inter mmma in Lege. 


. 
44 E. 3. 2. N Treſpaſs, the Defendant pleads that the Plaintiff is his Vil- 
3 - e lain regardant to his Manor of Dale, the Plaintiff's Attorney 


„ * onaſiſes it, and this Confeſſion is received, the Attorney has his 
Yi, Villenage, 40. Warrant ae perdendum & lucrandum. Altho this Reſolution 
corn, Corfron Was in the Preſence of the Judges of both Benches, yet it was not 


bendo be brought, ſuch a Confeſſion may be received. 


The Form of a Warrant of Attorney is that A. B. poſuit A. C. 


his Attorney ad perdendum & lucrandum in placito terre, Gc. ir- 
ter ditium d. B. & E. F. 


Li bertas res eft ineſtimabilis. 
20 E. 4, 9. If the Client in any Suit, furniſhes his Attorney with a Plea, 


which the Attorney finds to be falſe, fo that he cant plead it for 
the Sake of his Conſcience ; the Attorney may plead in this Caſe, 


uod non fuit veraciter informatus, and in fo doing, he does his 


Duty. 


39 H. 6. 32. The Duke of Norfolk being Earl-Marſhal, and hav- 
ing the Office of the Marſhalſey of the King's 
Bench, to him and his Heirs, and Power to make 


4 1 


their Reſolution; for the Power of an Attorney relates to the 
Matter in Demand as appears by his Warrant. If a Natiso ha- 


8 


— — 


m 


*. IFE"Y A _ e + tt 


„ di. . 
nnr * 


Firſt Century. 


a Grant of it for Life, the ſaid Duke makes a Grant of this Office | | | 


to B. the Duke's general Attorney comes into the King's Bench, 
and prays that this Grant may be inroll'd, and fo it was: This ſhall 


bind the Duke. 


200 
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pires when the Judgment is given. 


Oni facit per alium per ſe facere videtur. . 


The Plaintiff's Attorney after Judgment in Debt, cannot acknow- 33 H. 6. 49: 
ledge Satisfaction within the Year; for as to that, his Warrant ex- H. 6. 5. 
pires by the Judgment: But his Warrant continues as to ſuing Exe- 
cution Within the Year: But the Defendant's Warrant utterly ex- 


Mandatarius terminos ſibi poſitos tranſeredi non potefl. 
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(HE King may diſtrain for in Rent in all the Lands of 44 Af jt. 2: 
his Tenant, as well in thoſe held from other Lords, as aus, Office, 

in thoſe held from the King. The King grants a Rent 
to 4. in Fee to hold from him; this is 4 Tenure by by 12 C. 2. c. 24 


: Knight's Serviee in Capite, for it ſhall be taken beſt for the King, mir {fee nd eam 


kt and mon Socage: 


So upon an Office found for the King; that the 'Tenant holds of 

the King in Chivalry generally; this is a Tenure in Chivalry in | 
= Capite, Dyer 161. 33 H. 6. 7. At this Day upon an Office found 8 
for the King, and a Return of Jenoramus by what Tenure ; a Me- 
E lius inquirendum ſhall be awarded, by the Statute, 2 E. 6. ch. 8. 

If upon this Melius another Office be found; and Ignoramus for 

the Manner of the Tenure; the Tenure is by Knights-Service in 

| Capire. Often fo reſolved, V 


C ASE II. 2 


Obbers have a Mind to rob A. and they take him and ſwear 44 E 3: 8 
him upon a Bock to bring 100 J. to them at a certain Time to 27. Corone. 


a certain Place; A. being ler at large does this, 7. e. pays the 1001. 
to them; this is Felony in the Robbers: For the taking and threat- 
ning of 4. were the Cauſes of the Delivery of the 100 II. 


By the Advice of all the Juſtices. 
Officit conatus fe effeftus ſequatur. 


| A Robber in the Highway attempts to rob 4. A. le- ©. + gg 
| vies an Hue and Cry, and the Robber is taken before 


he hath taken any Thing feloniouſly ; this is not Felony : 


For Felony is, Contredtatio rei aliens animo furandi. 


Thus 


Second Century. ; 


Thus is ; the Law at this Day; j fer i in this Caſe, thae } is not Con- 
treftatio rei alienæ, although there be animus furandi. 


: 
—_—— —_—— f TU 


* 


7 H. 6. 47- Wal A. bails Goods to B. to keep them for 4. A. privately, and by J 


üngham Ypodigma 


Neuttriz, 417. bins Night takes theſe Goods, and afterwards charges B. with them to I 


anſwer them in Detinue brought for not reſtoring them, and reco- 
vers Damages 8 him; this is Felony in A. although rem alid- 
nam non contre 


of them clam & notti anrer, and his Recovery pf Dana 
in the De of the Tatv thè Propert y of At H in 9. 


tion. For, 
Solutio pretii emptionis loco habetur. 
Voluntas reputatur pro facto. 
3 CASE I. 


K 


Inf 2, 8. my Eee for 3 is - Plaintiff in Rejlevin, the ; Difaidan ayows «| 
upon A. a Stranger as his Tenant, who comes and ſays, that 


EA. ” he 3 is A. the Tenant, and that the Plaintiff i is his Leſſee for Years; 


26 H.8. 4 gratis without Proceſs, and that both may diſclaim, and that the 


2 H. 6. 12. Plaintiff ſhall recover his Damages, and the Defendant ſhall be in Z | 
miſericordia. In the Caſe of Tenant at Will, where there is a 


22 H. 6. 23. 
inder in Aid to him in Replevin, no Diſclaimet lies for him in 


this Caſe, ſor he loſes nothing. If a Tenant ak Will be Plaintif | 


in Replevin, he may have Aid, but not ſo in Treſpaſs, a: he be not 
5 Tenant at Will by the Cuſtom. 


Ne violenta valet in Th 


CASE IV. 


b 1 HE King gives a Manor to a Biſhop ad his en to 
be Parcel of their Barony, the Biſhop lets it for Life with- 


* Infra, z. 9. Out the King's Licence, the King ſhall * ſeiſe it for the Forfeiture. 
* K. 3. If the Tenant of the King in Capite before the Statute 1 E. 3. ch. 12. 
itz. Forfeiture, 18. 


Forfeiture, Eveſque, had aliened without Licence. It was a Forfeiture of he whole, 


, 3 but lnce the Statute he ſhall only pay a Fine for the Alienation. ' 
r. Caſes, 27 


. By all the Fuſtices. 
= * Ords Epiſceporum eſt rol Reipublice. 


Co. 2. Inſt. fur Weſt. 


2. ch. 41. Br. Licence 21. Office Devant PEſcheator 1. Br. 4 . 6. 7. Br. Caſes 368. 11 H. 6. 10, 
Keileway 184. Baros is a Word which fignifies Srrength. F. N. B. 211. | 


t Within One hundred and thirty Years laſt paſt, a third Part of ö 


Subjects. 


a 


the Revenue of the Biſhops hath paſſed to the King, and to his 


** 


i. — — 1 
— — nd 


+ The French Original i is, Deins I 30 4 anns 5 part del Revenue, del Eveſque fue 
tont paſſe al Roy, & a ſes Subjects. | 

If we ad(l the Letter $ to the Word Part (as tis neceſſary to make it the Nominative Cal 
to the Verb fueront) the Meaning will be, that the Biſhops within One hundred and thin) 
Fears before our Author wrote, loft three Fourths of their Revenue; ; but the Fact is quite other- 


_ wiſe; for the Order of Biſhops conſidered alone, received a large Addition of Revenue within ; 


that Time; and ſo did the Univerſities, . | 
ET „ 


ae 


avit : But this Bis chapgin of 4 2 his taking 
„ pl aces 3 
and 4, 
ſhall be "dicted 3 in this Caſe for ſealing the Goods of B. eſpecially / 
if A. has Judgment againſt him to recover Damages, and Execu- | 


FUSES 
LU Iwo 


2 1 2 22. Keſolved by all the of Ewpland, that 4. may join in Aid ? 
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JIN falſe Judgment, Error was aſſigned that in the Precept to ſum- Infra 2, 11. 


Appearance ought to be; yet Judgment was given for the Plaintiff 27 H. 5. 16. 


its End, and the Plointiff ſhall declare. 


Plaintiff, and he has Judgment; and tis well: This was before any 


won't hurt at the Common Laws for the Defendant flipped his 
Advantage when he appear'd and pleaded. | | 


or Miſcontinuance before Appearance is not aided, but ſuch Judg- 


nuance 1s made at all. 


1 EBT was brought in the Common Pleas upon an Obliga- + Infa 2, 12. 


doth not gainſay; the Plaintiff has Judgment to recover one hun- Fach. 6 E. 3. 18. 


hh 


Y th 


Second Century. 


CASE v. 


mon the Plaintiff to appear in the inferior Court (he being De- 
fendant there) there was no Mention made before what Tuſtices the reg 30. Error, 
in the inferior Court, and afhrmed in Error; for when the Defen- 22 E. 4- 
dart appears, a Miſtake of the Proceſs to bring him to appear ſhall “ Error, 47: 
do no Harm, as if it be a Summans inſtead of a Scire facias, or a 
Capias for a Venir- facias: For upon Appearance the Proceſs has 


In preparatoriis ad Fudicinm favetur aftori. 

Ouilibet potęſt renumciare Juri pro ſe introdudto. 9 5 
In a Ouare Impedit againſt two; at the Pore the Sheriff returnss 
nihil as to one of them, and ſays nothing of the other (which is a; 8: bl: 
Diſcontinuance of the Proceſs) a Diſtringas is awarded againſt 18 El. Dyer 346. 
both, they appcar and plead to Iſſue, a Verdict is found for the Ifta 2, 1. 


Statute of Jeofails. Where Judgment is given by Default upon a 
Proceſs, and there was no Appearance, the Proceſs ought to be ac- 
cording to Law: But where 7s gizen upon a Verdict or Default 
after the Party has appeard and pleaded, there a Miſcontinuance 


At this Day if Judgment be given by Default a Diſcontinuance 


ment is reverſible. A Miſcontinuance is where the Continuance 
is made by undue Procels; a Diſcontinuance is where no Conti- 


Solemnitates Juris ſunt obſervande. 


CASE: vb :: 


* A Ceſſavir is brought of a Chauntry, and the Writ lays not any * Infra 2, 10. 
Tenure, but a Gift of the Land by the Anceſtors of the De- 45 E. 315. 
mandant for making Prayers, and that the Tenant ceſſarit per bi- 
eunium to make Prayers: Yet the Writ is good; for J/eftm. 2. cap. 41. 
preſcribes it in this Form. e 1 95 OE. 
A Raviſhment of Ward is /r & armis, but the Writ of Ra- 
viſhment of Ward has not the Words Vi & armis; for the Statute - 
of Meſtm. 2. cap. 35- preſcribes the Form of the Writ without the 
Words Ji & armis. . 


CAS E VII. 


tion of two hundred Marks defeazanc'd upon the Payment 47 E. 3. 13. Earl of 


of one hundred Marks at a certain Day, the one hundred Marks ro 


were paid after the Day, the Obligee brings Debt upon the Oblj- 22 H. 6. 46. 57. 


eai'on, the Defendant pleads Payment as above, which the Plaintiff ogy 1 0 1 


dred Marks, and for the other one hundred Marks, Ni capiat per 
. breve. 
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58 Second: Coutury. 
Paſch. 6 E. 3. 18. hrete. This Judgment was given by the Advice of the Chancel- 
Br. Tit. Hed #2: lor and all the Judges of Zing/and; and the hundred Marks now 
that for the 100 recovered were adjudged to compleat the entire Forfeiture. Note; 
Marks ea Here is a Forfeiture given and allowed in Chancery. Note alſo, 
3 er che Suit is That the Judges of the Common Law, where the Truth appears 
not for them, but for to them, may judge according to Eqdity. In Strictneſs of Law 
r Nee the two hundred Marks ought alſo to be recovered, for the Day of 
Tuo are bound Payment was not obſer ved, and the Obligation became ſingle by 
3 SEO Forfeiture, yet becauſe it appear'd upon the Record by the 
each o a NP | 1 | | | 1 80 
them may be ſued Nient dedire of the Plaintiff that one hundred Marks are paid. 


for che Whole. They Judgment was given only for one hundred Marks. 
be ſued by one | | 5 | 15 
Writ or by Goal Præcipes. A Condition of an Obligation is to pay a certain Sum at a certain Day 


. 
e 


74 
1 


aud Place; 


Payment is made at another Day, before the Day of Payment; it is good: But not if made after the Day of Pay- 


ment. Qui tardius folvit, minus fobvit. . 
N. B. This laſt Point is alter'd by 4 Annæ, cap. 16. 


le a Man be in Execution for Debt or Damage, and the Money 
be tendered to the Plaintiff in Court, a Superſedens ſhall iſſue to 
diſcharge the Execution. This is the Courſe in the Court of Com- 
mon Pleas. MES Es 353 
7 E. 4. 16. A Super ſedeas quia errenice emanavit lies to reſtore a Poſſeſſion 
= DON after an Habere facias Seifinam, where the Habere facias Seift- 
ob. 329. * | | 
nam iſſued erroneoutly: So of a Superſedeas after Execution upon 


* Before the Sheriff 4 Capias ad ſatisfaciendum, if it be * immediately delivered. 
has paid over the - ; | 


3 Plan- Fudex ante oculos æquitatem ſemper habere deber. 


The Judges expound all Statutes where Reaſon requires #7, ac- 


cording to Equity, altho' different from the Letter of the Statute. 


Fee the Title Equity in my Repertory. 9 55 
Ihe Judges of the Law would do Juſtice to the Subjects and 
Hevour to the Law, if they would oftner regard Equity, and not 


inſiſt upon the Strictneſs of the Letter of the Law, by which they 


force the Subject to ſue in Chancery to their great Charge and 
Trouble: Which Court bas immenſely increaſed its Juriſdiction, 
and gone beyond its antient Bounds within 140 Years /aft paſt. 
The Execution of Truſts and Relief againſt Penalties are proper 
Subjects of the Chancery. 


CASE VIII. 
+ Supra 2, 3. Eſſee for Years is Plaintiff in Replevin; the Defendant avows 
nm us the Reſe. I upon AH. as his Tenant; A. the Tenant comes and ſays, That 
Te” he is A. the Tenant, and that the Plaintiff is his Leſſee for Years. 


Reſolved by all the Judges of England, that 4. may join in Aid 


_ gratis at the firſt Day without Proceſs; and that both may diſclaim; 
and that the Plaintiff ſhall recover his Damages, and the Defen- 
dant ſhall be amerced. In the Cafe of a Tenant at Will, where 
there is a Joinder in Aid to him in Replevin, no Diſclaimer lies 
for him in this Caſe, for he loſes nothing; if a Tenant at Will be 


Plaintiff in Replevin, he may have Aid; but not where he is De- 


tendant in Treſpaſs, unleſs he be Tenant at Will by the Cuſtom. 
4 CASE 
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has its End, and the Plaintiff ſnall count againſt him. 
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econd Century. 
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5 E King gives a Manor to a Biſhop and his Succeſſors to * Supra 2, 4. 

be Parcel of their Barony ; the Biſhop lets it for Life with- Where fee the Refe- 
out the King's Licence; the King might have ſeiſed it for the For- 

feiture before the Statute of 1 E. 3. cap. 12. but after this Statutes 


the Biſhop ſhall only pay a Fine. CIS 
1 it 5 By all the Juſtices. 


CASE: . 


1 Ceſſavit is brought of a Chauntry, and the Writ ſuppoſes no Supra 2, 6. 


5 Tenure, but a Gift by the Anceſtors of the Demandant for Where {ee the Refe- 


rences, Form, and 


making Prayers, and that the Tenant ceſſavir per biennium; yet faux Latin. 


the Writ is good, for Tg 2. Cap. 41. preſcribes it ſo; the ſame 
Law for a Writ of Raviſhment of Ward, without Y & armis; 


for Weſt. 2. cap. 3 5. preſcribes it ſo. See Caſe 4, of this Second 


Century, in Fine. 


CASE XI 


IN Falſe Jncgnent, it was aſſigned for Error, that in the Pre- + Supra 2, f. 
cept to ſummon the Plaintiff 2 Error to appear in the inferior Where ſee the Refe- 
Court, no Mention was made before what Juſtice the Appearance 88 
ought to be; yet Judgment was given for the Plaintiff below, and 
this Judgment was affirm'd; for when the Defendant belozp appear- 
ed, no Miſtake of the Proceſs to bring him to appear, ſhall hurt 
the Proceedings; as if he be ſummoned by a Kire facias, or a 
Capias for a Venire facias: For upon his Appearance the Proceſs 
In preparatoriis ad Judicium favetur attori. 
Owilibet poteſt renunciare juri pro ſe introdutto. 
A Ouare Impedit againſt two; at the Pone the Sheriff returns Supra 2, 5. 


nibil as to one of them, and ſays nothing of the other, (which is Where ee the Refe- | 


a Diſcontinuance of the Proceſs) a Diſtringas is awarded againſt 
both, they appear and plead to Iſſue; Verdict is found for the Plain- 


tiff, he has Judgment. This was before any Statute of Jeofails. 


Where a Judgment is given upon a Proceſs by Default, and there 
was no Appearance, the Proceſs ought to be according to Law; 


but if upon a Verdict, a Miſcontinuance ſhall not hurt at Common 
Law; for the Defendant has appeared, and Judgment is given up- 
on the Verdict, and the Defendant ſlipped his Advantage when he 
appeared and pleaded to Iſſue. 


At this Day, if Judgment be given by Default, a Diſcontinu- 


_ ance or Miſcontinuance before Appearance is not aided ; ſuch Judg- 


ment is reverſible. A Miſcontinuance is where the Continuance is 

made by undue Proceſs; a Diſcontinuance is where no Continu- 

ance is made at all. NT MIS 
Holennitates Furis ſunt obſervande. 
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CASE XL | 

Supra 2, 7. EB T was brought in the Common Pleas upon an Obligation 
Where fee the Reto- of 200 Marks defeazanced to pay 100 Marks at a certain 
bene, Day, the 100 Marks were paid after the Day, yet the Obligee | 

brings Debt upon the Obligation, the Defendant pleads Payment , 
as above, which the Plaintiff [the Obligee] does not deny; the : 
Plaintiff has Judgment to recover 100 Marks, and for the other q 
100 Marks i capiat per breve. This Judgment was given by C 
the Advice of the Chancellor and all the Judges of England, and b 
the 100 Marks now recovered were adjudged 70 compleat the en- 18 
tire Forfeiture. Note a Forfeiture given and allowed in Chan- 1 
cery. Note alſo, that the Judges of the Common Law may, 7 
where the Truth appears to them, judge according to Equity: In 8 
Rigour of Law, the 200 Marks ought alſo to have been recover'd; T 
for the Day was not obſerv'd; and the Obligation, by the Forfeiture, * 
became ſingle; and there was no Acquittance for the 100 Marks 7 
 ewhich were paid; there was only the Nient dedire of the Plain- 1 
tiff; yet becauſe it appears upon the Record by this Nzent dedire, f. 
that the 100 Marks are paid. Judgment ſhall only be given for * 
100 Marks. | | e 5 Ys 8 
If a Man be in Execution for Debt or Damages, which are je 
tendered to the Court, a duperſedeas ſhall iſſue to diſcharge the . 
Execution. Tis ſo uſed in the Common Pleas. | 
A FSuperſedeas quia erronice emanarit lies to reſtore a Poſſeſſion 
after an Habere facias ſeiſinam; where the Haber“ facias ſeiſi- | « 
| pam iſſued erroneouſly: So of a Superſedeas after Execution upon 

- ® Before the Sheriff a Capias ad ſatisfaciendum, if it be * immediately delivered. p 
has paid over the Mo- Fudex ante oculos Equitatem ſemper habere debet. 4 
e Judges expound all Statutes where Reaſon ſo requires, ac- 4 

cording to Equity, altho' different from the Letter of the Statute. to 

See the Title Equity in my Repertory, © +] 

I)!be Judges of the Law would do Right to the Subjects and h 

ED Honour to the Law, if they would regard Equity oftner, and not . te 

inſiſt upon the Strictneſs of the Letter of the Law to force the Sub- il 

jects to ſue in the Court of Chancery to their great Charge and 

Trouble; which Court has increaſed immenſely in its Juriſdiction 

; Vuithin 140 Years /aft paſt. Eg hp = 

e "hit 

47 E. 3. 1. IN an Aſſiſe, the 'Tenant pleaded and made a Title at large, 

SK. Fitz. Nonſuit, I the Plaintiff made Title by the Seiſin of his Father, and his Dy- 
wa ing ſeiſed, and the Diſcent to him, and upon this Title the Aſſiſe 7 
Nonſuit. Verdict. Was taken, and the Recognitors found for the Tenant: The Ju- 
Demurrer. ſtices of Aſſiſe doubted upon this Matter, and therefore after Ver- te 

dict and before Judgment they adjourned this Aſſiſe to Hęſimiu- 7c 
ter, and there the Plaintiff being demanded did not appear. The ee 
Juſtices gave Judgment upon the Verdict, and nct upon the Non- 4 
ſuit: And he was adjudged well done by all the Judges. 8 R. 2. 
Nonſuit 34. 3 E 
2 H. 4. cap. 7. The Statute has ſettled this Point, no Norſuit can be after Ver- 


dict, but at this Day upon Demurrer there may be: At any Day when 
the Plaintiff is demandable, if he be called, he may be nonſuited. 

33 H. 8. Bro. Caſes 23. 28 H. 6. 8. 4 E. 4. 24. 14 H. 8. 24. 
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Second Century, 61 


N 


Ower is brought in the Cones Pleas at Neſiminſter, and 47 E. 3. . 
the Writ is pro rationabili dote of the Demandant in terra Pon on Ts 
in Gower in JVales: An Exception was taken that the Land can- 
not be in itſelf; Gower is the Land, and Land in Land cannot be 
demanded ; all the Land of Gower, or any Part of the Land of 
Gower, is the Land of Ger. Reſolved by all the Julie of 


both Benches, that the Writ and Count are both good; for Gower 


is ASA Foreſt, and if Dower be demanded in a Foreſt, the Writ of 


Dower ſhall be de rationabili dote in for eſta: The Words in terra 

Gower ſerve for a Vill, as the Words 2% freſta; and the ncareſt 

Sheriff of England to Gower, ſhall ſummon the Tenant of the ſaid I» verbis nm werba, 
Land of Crozwer. Before the Conqueſt the next Sheriff of England Jes fei, ratio gu. 
to Wales was the Sheriff of Ghceſter; at this Day the Sherif * Spe 
Hereford is the next Sheriff to Maleg. Ihe County of Moumcuth 

which is next to the County of G/ocefter, is at this Day ſevered 

from Wales, and made an Eugliſb County by the Statute of 27 2.8. 

cb. 26. Dower for Lands in Wales lies only in Males, at the! Great 

1 there: By the Statute of the 34 II. S. c. 26. & 18 Elis. 

h. 8 


CASE XV. 


ſee the References. 


Patron and Ordinary; upon lllue joined and found for the by the fog, Flew 
Plaintiff, the Plaintiff has Judgment ; the Parſon dies; a Scire fa- has thrice abridged 


cias to execute this Judgment is brought againſt his Succeſſor ; the #Þi5 Caſe: But it id 


” not ſo in my Book. 
'Temporalties of the Biſhop were ſeized into the King's Hands ee 


together with his Tithes; the Succeſſor of the Parſon prays Aid of 
the King: Reſolved by the Judges that he ſhall not have it; for 
his Predeceſſor once had Aid of the Patron and Ordinary, and af 
ter ſuch Aid and Judgment for the Plaintiff, it is final, as is the 
Judgment i in a Writ of Right. 


FA OO 11 Jure ep! obatur. 


B Debet eſſe finis Litinm. 


Rex a e/t injuſtuan facere non potef? 


CASE XVI. 


HE King brought a Oware Impedit againſt A. qued fel Mit- 8 
tat eum Preſentare ad Hccleſiam de Dale, where it ought z. 
to have been Quai Impedit eum præſeutare, and not quod permit- pedi, Amendment. 
tat : After Exception Zaken to this it was amended, by the Chan- 


cellor and Juſtices of the King's Bench, It , be otherwiſe in 


a Cure Impedit between Subjects. 
Onmntinn: Dons Reeis igilia defendit, ideo lex vigilat pro Rege. 
| R CASE 


* A Nowiy is brought againſt a 8 the Parſon bas Aid of the * Ante 1. 98. where | 


itz. E 429. Pre- 
rogative, Care Im- 
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Fitz. Aſſiſe, 110. 


7 R. 2. 
Fitz. Diſcontinuance, 


= Second Century. 
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CAS E XVII. 
14 E. 3. +5 Perſons are appointed Juſtices of Aſſiſe, and afterwards 
F. N. B. 188. Af others are aſſociated to them, with a Writ of $7 non omnes in- 
fiſe, Reattachment, rereſſe potuerint; then two of them proceed in the Aſſiſe; divers 
— us Adjournments are made by them all; the Aſſiſe is afterwards diſ- 
continued by the not coming of the Juſtices: Two of them only may 
zvell proceed without a new Mrit of Aſſociation, or a new Si non 
omnes, notwithſtanding the Adjournment by them all; and a Re- 
attachment by theſe two revives all zhe Proceedings for the Parties, 


and the Habeas corpora for the Recognitors. 


Fruftra fit per plura, quod per Pauciora Heri poteſt. 


CA.SE XVIII. 


Writ of Scire facias iſſued from the Tenor of a Record of a 
. certain Fine in the Court of King's Bench; the Tenor of 
05 "oY which Fine levied in the Court of Common Pleas was removed to 
Fitz, Barre, 279. the King's Bench by Writ of Error. (In ſuch Caſe the Record it 
8 Char ſelf of a Fine neither is, nor ought to be removed from the Com- 
Br. Juriſdiction, 105. Mon Pleas.) The Tenant in this Caſe pleaded to the Writ of Scire 
| facias, that the Anceſtor of the Demandant, whoſe Heir he is, re- 
1 miſed and releaſed to the ſaid Tenant his Right therein, this Plea 
Continuance, B. Re- Was exhibited in the ſaid Court in Hillary Term, the 6 R. 2. and 
ein Err. Was not entered on the Roll till Trinity Term next following: 
The Reaſon of this was, the King's Bench and Chancery formerly 
followed the King's Court and Perſon, by which Means the Clerks 
could not perfect their Rolls, when the King, pending a Cauſe, re- 
moved himſelf from Meſtminſter, or any other Place of Reſidence; 
but now-adays that Cuſtom is obſolete ; and the Clerks of the Court 
of King's Bench, while a Cauſe is pending there between contend- 
ing Parties, do uſe, and ought to aſſign certain Times to the ſaid 
Parties until Judgment be given. Such Aſſignment is called a Con- 
tinuance, and if it be not done it is Error, unleſs a Verdict be given 
in the Cauſe. The Court of King's Bench may hear and determine 
34 H. 6. 2. Cauſes in the ſaid Court after Term is ended. A Scire facias upon 
Dyer 217. the Tenor of a Recognizance in the Court of Chancery, being 
ſent into the Common Pleas or King's Bench, is of no Force: But 
tis of Force if the Recognizance remains in the Place, called the 
Treaſury, where the Archives of the Kingdom are preſerved : The 
Reaſon is,. that no Man may be troubled twice for one Cauſe. Such 
Writ of Scire facias upon the ſaid Recognizance cannot iſſue out 

of the Treaſury, but it may out of the Chancery. 


Nemo debet bis puniri pro una caſa, 


1 CASE 


L. 2 C.. mT ft yy 5 ban ns — m4 Kg, UT. ³˙Üͤ 


" 
. 
. 4 ? 
x * : g 
f S g 
* # 4 = 4 , : Wy * 
6 _— — — 


Jiecond Century. "07 . 


CASE MIX. 

\ Writ of Precipe quod reddat was ſued by 4. againſt B. the 13R 2 
A Tenant of a Fee limited to him and his Heirs horn of the Body Oy * 
of his Wife; after the Death of the Wife without Iſſue, he has only 18 EE be. 

an Eſtate for Life, with this Privilege, that he cannot be ſued for Dyer 341. 
= committing Walte in the Lands. The Tenant did not take the de Reet, Eo, 
Defence of the ſaid Cauſe, but made Default after the firſt and ſe- | 
= cond Summons; his Donor, after he had entered and ouſted the 

ſaid Tenant out of the ſaid Lands before Judgment given againſt 

the ſaid Tenant (although he zhe Donor now has not the Reverſion 

but the Poſſeſſion) prays to be received to defend his Right, and 

alledges that the Reverſion of the ſaid Land belongs to him; and 

he is received, although the Demandant alledges that the ſaid Do- Pyer 341. 

nor has not now the Reverſion, being in Poſſeſſion by his Ouſter 

of the ſaid "Tenant as aforeſaid : This Allegation does not lie in the 

Mouth of the Demandant; becauſe the Tenant on the Day of ſuing 

the Writ was Tenant of te Land, and the ſaid Donor was at the 

ſame Time ſeiſed of a Reverſion expectant upon the Determination 

of the Tenant's Eſtate, and the Demandant's Writ is till pending 

againſt the Tenant, and he demands the Land againſt him as 'Te- 

nant. The Law is the ſame in the like Caſe where, pending the 4 H. 5, 10 

|= Writ, the Tenant for Life ſurrenders his Eſtate to his Leſſor; and 

in all Caſes where the Donor or Leſſor had the Reverſion on the 
Day when the original Writ was purchaſed. This was adjudged 
buy all the Judges of Eng/and. The Statute of 13 R. 2. ch. 17. . 
provides that the Donor or Leſſor ſhall be received to defend his bs 
: © Right in all Caſes where the Tenant for Life makes a feign'd or im- . 
proper Defence, and the Demandant ſhall reply againſt the De- 

S WW fence of each of them, and ſo they ſhall proceed to Judgment. If 

the Tenant in the principal Caſe had appeared and prayed Aid to 

defend his Right, it would have been denied to him; becauſe he, 

who once had an Inheritance in the ſaid Lands, has in his Hands all 

the Muniments concerning them © 


Dex nil facit fruſtra. 


CASE wx" 


A Fine was levied of the Manor of Dale by the Prior of B. to 2R. 2. Aid le R 
{ A the Prior of C. the Prior of C. ſued out a Scire facias upon 3H. . 
this Fine, to have Execution thereof, againſt the ſaid Prior of B. 2 4 
The Prior of B. pleads in Bar of the ſaid Execution, that the Prior 5 E. 4. 1. 
of C. and his Convent releaſed the ſaid Execution to the ſaid Prior 2. Hs 3 

of B. which Releaſe the ſaid Prior of B. proffers in Court, Iſſue is Dyer 258, 320. 
joined upon the Releaſe; and after Iſſue joined the Prior of B. ſhews 
the Court, that the Prior of B. holds the ſaid Manor from the King 

in Frankalmoigne, and prays the Aid of our Lord the King, But 

twas adjudged by all the Judges, that becauſe Iſſue was joined 


before 


. 


:.. Second Century. 


before Aid was s prayed, and alſo becauſe in this Caſe no Damage 
can happen to the King, that Aid, muſt not be granted. 'The fare 
is the Law in an Action of Treſpaſs; by all the Judges of England. 
10 H. 6. 27. But the King's Aid is granted in an Ejettione Firmæ, where it ap- 
Bk pears that the Reverſion of the Land in Queſtion belongs to the 
| King. 

2 an Action of Treſpaſs between Subjects after Iſſue joined, if 

6 E. 4. 2. Aid le there be Cauſe, Aid is . for the Defendant, but never for the 
Roy. Plaintiff. In a Writ of Replevin where the Avowry i is for a real 
Service, Aid is granted to. the Plaintiff before Iſſue joined; where 

the Suit is for a Treſpaſs done in Lands, Aid is not granted before 

5 E. 4. 1. Iſſue joined; but Aid of the King ſhall not in any Caſe be granted 
* ; To © un, after Iſſue joined, becauſe the King ought not to relie ** che De- 


25, 28, 30, 31, 42, fence made by another. 
71. * 


F Y 


CASE XXL 


ape, we ed j bends 


Omnia 7. mocent ad mortem ſunt deodanda. 


3 R. 66 a great Vo of 13 Part of the Earth fell upon a Miner 
=— e and killed him; only that Parcel, and not the whole Vein, was 
| Deodand , Parent, forfeited for a Deodand. This Cale as here ſtated appears by an 
Z | _w_ Genn Prero- Inquiſition returned into Chancery ; the King by his Letters Pa- 
1 Ts hd tents granted the ſaid Vein to J. S. the Lord Chancellor of Eng- 

11 Co. 66. Magda- and, on the Prayer of the Owner of the ſaid Vein, called in the ſaid 
en College Cae J. K by a Kire facias in the King's Name, and by the Preroga- 

21 E. 3. 46. tive Law cauſed the ſaid Letters Patents to be revoked, deen 
1 4᷑33 Aff. Pl. 19. they were obtained ſurreptitiouſſy, and in Deceipt of the King. 
5 . I) he like Reaſon and the ſame is the Law, where the Tenant who 
1 holds his Land of a Meſne Lord between the King and him, grants 
his Land to the King by Deed inrolled; the ſaid Grant made to 
our Lord the King extinguiſhes all Tenures from any other Lord, 
| becauſe the King can hold from no Man: If ſuch Grant be made 
to our Lord the King by Fraud, that the King may grant the ſaid 
Land to the Abbot of Dale and his Succeſlors; and the King by 
Letters Patents grants the ſaid Land to the ſaid Abbot and his Suc- 1 
ceſſors; this laſt Grant is voidable as aforeſaid, and revocable by ,, 
SCITE facias i in the King's Name. He that holds of a Meſne Lord 7 
is attainted of High Treaſon, if the King grants his forfeired Lands th 
to another in Fee, the King is in Juſtice bound to revive by his W ©: 
Grant the 'Tenure from the Meſne Lord: If it be not fo done, the de 
Rent of the ſaid Meſne Lord, which is over and above the Rent tn 
due to our Lord the King for the ſaid Lands, is of common Right to 
to be levied by the Diſtreſs of the ſaid Meſne Lord. No Land va 
can be granted to any Body Politick without the King's Licence, er. 


and the Licence of the Meſne Lords, under the Penalty of the In 
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Forfeiture of ſuch Land to the Meſne A ord of whom it is holden. to 
7 E. 4. ch. 5. Sir Jobu Moliu's Caſe, 6 C. 5. Stamford's Prær. 75. qu 
WW th 


Rex quid injuſiin facere non poteſt. 
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Second Century. ” 65 


CASE XXII. 


Is bound by a written Obligation in 100/, to the King and 21 R. 2- 


tion, 3. 


be not paid, ought to bring their Action upon the ſaid Obligation, 
jointly, in the Name of the King and the Cuſtumers. | 
By all the Fuſtices in the Exchequer. 
Setta ques Scripto nititur, a Scripto variare non debet. 

A. makes an Obligation for 100 J. to two Perſons, one of them Forfeiture,Baron and 
is outlawed ; this Obligation belongs only to the King, becauſe 288 
the outlawed Perſon without the other Ob/igee might have releaſ- 
ed the Obligation. The King and a Subject may join in ſuing a 
Ouare Impedit ; fo they may in founding a College, or Alms- 
houſe ; but the King only ſhall be reputed the Pounder. A 
Wife kills her Husband, the Husband's Goods are forfeited. An 
Husband and Wife are Joint-tenants for a Term of Years.; the 


Husband is felo d, ſe, or - ſuppoſe the Wife be, the ſaid Term is 


forfeited. The Husband has a Term for Years, ſo has the Wife; 


the Forfeiture of the Husband forfeits his own and his Wife's Term. 
The ſame Law as to the Forfeiture of the Wife concerning her 
Term: But where there are two other Joint-tenants, one of them 
can only forfeit his Moiety. 


Vir & uxor cenſentur- una perſona. 


CASE. XXIII. 


Sues an Action of Treſpaſs in the Common Pleas againſt 8 R. 2. 
B. for a Treſpaſs done at Dale in the County of Nor- *'* S*2*7/acas, 18. 
folk ; B. pleads that the ſaid Action ought not to be maintained a- | 
gainſt him, becauſe the Plaintiff is his Villain; the Plaintiff + preg" 5 Common 
plies, that he is a Freeman and not the Defendant's Villain: Iſſue ©” YI. 
is joined upon this, and a Writ of FYenire Facias directed to the 
Sheriff of Norfolk, in order to try this Iſſue. B. ſuggeſts in the 


Court of Chancery, that the Sheriff of the ſaid County was an 


Arbitrator for the Plaintiff in an Award concerning the ſaid Cauſe ; 
and thereupon B. obtains a Hiper ſedeas to the ſaid Sheriff, com- 
mauding him to deſiſt from the Execution of the ſaid Writ of 


I Venire Facias. It was adjudged by all the Judges of England, 


that the Sheriff is bound to execute the Venire Facias notwith- 
ſtanding the Superſedeas, When two contradictory Writs are 
delivered to the Sheriff in one Cauſe, one at the Common Law, 
the other iſſuing out of the Court of Chancery, the Sheriff ought 
to execute the Writ at the Common Law, which is fixed and in- 


variable; and not the other which has iſſued only * at the Dif- * A arbitrizm boni 


cretion of an upright Man. 'The Common Law is the Subjects *. Sie orig. 
Inheritance. If in the Cauſe in Diſpute, the Sheriff was Arbitra- Challenge. 
tor for the Plaintiff or Defendant, tis a principal Challenge to 3 H. é. 24. 
quaſh the Array returned by the Sheriff to try the Iflue joined in 
the ſaid Cauſe. 

Juratores debent eſſe vicini, ſufficientes, minime ſuſpecti. 

5 ASE 


Fitz. Joinder in Ac. 
his Cuſtumers, the King and the Cuſtumers, if the 100“ 1 
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 C-A'S B AMY. 
2 R. 2. 123. [HE King's Protection containing this Canſe (quod defen- 
Trotetion, Eicuge. 1" e profecturus eſt verſus Scotiam,' moratiurus ſuper defen- 
ſionem caſtri de Carliſke) is not. good to ſave the Default of a 
Defendant in a Suit; becauſe Carii/ſe is within the Kingdom of 
England. By all the fuſtices of England. The King, in his 
Kingdom, is preſumed to be ſufficiently defended with Arms, and 
every Subject is bound to aid the King to ſubdue his Enemies and 

Rebels. 55 75 SO 26110 SH ee —_ 
uy 1 The Regiſter of Writs is, that a Protection is good eit this 
8 Catiſe, quia in Exercitu profecturus pro ſeroitio Regio verſus Sco- 
tiam; and is alſo good, for the Defence of Calice, or of any 
Part of France ſubdued by the Enel ſb: But it is not good for 
Malts or Ireland, becauſe they are in the peaceable Poſſeſſion of 
our Lord the King. Scutage, that is, Seœrvicium Scutti, is a Sum 
See 12 C. 2. ch. 24. of Money aſſeſſed in Parliament to be levied upon every Tenant 
by Knights- Service, who did not go by himſelf or by another, 
with the King in his Army againſt the Scors. At this Day, this 
Tax or Service is not of Force beeauſe of the Union of the two 
Kingdoms of England and Scotland, in the Perſon of King Zames 
[7he ff.] the undoubted Heir of the ſaid two Kingdoms. For 
Protections, ſee 6 R. 2. Protec. in tz. 46. 11 H. 4. 7. 7 H. 4. 

14. 7 E. 4. 27. 19 H. 6. 35. **:! 


ew": 
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 Vieilia Regis oinnium domos cuftodir. 


CASE XXV. 


13R. 2. Fm was brought by a Lord againſt his Bailiff; he plead- 
„ WJ ed, that he never was his Bailiff, and it is found againſt bim; 
1 Fg the Bailiff was awarded to Account, and Auditors are aflighed ; 
r Plea of Payment of Part to the Plaintiff, and of Part to B. by 
pee on the Plaintiff's Order, are good Pleas before Auditors without any [MM a 
8 Deed, for the Award is only an interlocutory Rule, and not as a © 
Judgment. Upon a Scire Facias to execute a Judgment in Debt © 
or Treſpaſs, a Plea of Payment or Satisfaction, without a Deed, | o 
*Altered by 4 Anne, is not a Bar. Neither a Record, nor a Deed ſhall be avoided MW “ 
ie by Parol Averment. . = 


The firſt Judgment is, that he ſhall account. If the firſt Judg- 
ment ſhall finiſh the whole, it is in vain to aſſign Auditors to au- 
dit the Account, and after Pleas are pleaded before them, not to 
try thoſe Pleas, 7 MT» 


Naturale eft quidlibet difſoki eo modo quo licatur. 


CASE 


N 


* PIER —— 8 * 
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Second Century. 67 


at 93 


GAS E XXVI. 


F the Plaintiff prevailed in a Writ of Ejectione firms in the * & 
Time of R. 2. he recovered only Damages, and not the Poſ- F. 112 1. 
ſeſſion of the Land: But in 14 H. 7. the Judges of that Time ad- Ve. N. B. 123. 
judged (Which is the Law at this Day,) that if the Plaintiff pre- 

vails in ſuch Action, he ſhall recover the Poſſeſſion of the Land, 

if his Term be not expired; if it be elapſed, he ſhall recover Da- 

mages. e e FP EL Sney N 

Where two Perſons were conteſting the Title of Land at Larp, 

the Law {ſuffered the Poſſeſſion to be changed twice, and no of- 

tener; that is, once by a real Action, as an Aſſiſe of Novel Diſ- 

ſeiſin, or other real Action, as the Caſe required, and once more 

by a Writ of Right, and after the Determination of the Suit in the 

Writ of Right, by Duel or the Grand Aſſiſe; he that prevailed en- 

joyed quiet Poſſeſſion ever afterwards, But now the Plaintiff re- 

covers Poſſeſſion in a Writ of jectione firme, the Defendant af- 

terwards recovers the fame Land in another Ejcctione firme a- 

gainſt the firſt Plaintiff, the Plaintiff a third Time, the Defendant 

a fourth Time, and fo ih infinitum. Which Deviation from the 

Common Law, is very inconvenient, and ought to be reformed, 


and a Law made, that a Recovery in an Fjettione firms of the 


ſame Land between the ſame Parties, ſhould be as a Recovery in 
an Aſſiſe, and that a Writ of Right, and no other Writ, ſhould 
afterwards be allowed in ſuch a Caſe. 


Expedit Reipublice ut fit finis litium. 


CASE XXVII. 
N Treſpaſs, the Defendant pleaded an Award made at Dale, 12 k. 2. 


een the Parties by J. &. Iſſue was joined 3 
betw Parties by 7 Iflue was joined upon the faid 7 3 


Plea, and a Fenire Facias, for a Jury of Dale; the Jurors give c. 16. That Vises 


a Verdict for the Plaintiff, that no Award was made, the Plaintiff out of the Courts at 
obtained Judgment: The Defendant ſues a Writ of Attaint out %% ars to be of 

| | SIO LT joe a . the Body of the 
of Hals againſt the Jurors; his is ill: By all the Fuftices ; for it County, except in 


ought to be out of the Vill where the Writ of Fenire Facias in Felony, &. 


the Action of Trefpals was obtained. 


—_C-AS-B-- XNA. 


2 Ho W Ot, n 
Pon a Writ of Venire Facias, directed to the Sheriff to return a Pitz. Challenge, 177; 


Jury to try an Iſſue, the Sheriff iſſued his Precept to the Bailiff Y, Venire Ha. 


of the Liberty where the Cauſe began, to impanel a Jury, and return it, Non omittas. 
to him; the Bailiff of the Liberty anſwers, that there are only two ſuf-— 

hetent Jurors to be found in his Bailiwick ; and he returns their Names See 4 and 5 Anne, 
to the Sheriff, and the Sheriff, without aWritof Non 0777725, put four 1 3 


and twenty good and lawful Men on the ſaid Jury, and certified to Courts at Hain. to 
Ws. | 5 the be of the Body of 
the County, except, 

c. 
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the Court, the Jury ſo impanelled; and this was held, well; 
by the Fuſtices of both Benches. 


Fruftra fit per plura, quod per paucicra fieri Poteſt. 


$M. 6, % When; by the Default of Zarors, or by Challenges, it happens 
that a full Jury does not appear, and the Plaintiff ſuggeſts to the 

Court, that within the Hundred where the Writ is ſued, all the 

Trial. Tenants, except two, are Tenants to the Defendant, and the Plain- 
tiff prayed that decem tales may be added from the next Hun- 


dred ; this Suggeſtion was tried by two of the Jurors who appear- 


ed, who reported to the Court, that the 'Tenants of the Hundred 
named in the Writ, were ſufficient to make a Jury, beſides the 


Tenants of the Defendant. Thereupon decem tales were awar- 
ded out of the | Hundred named in the Writ. n | | 


CA'SEXXX 


3 H. 4. 4. | Na Writ of Treſpaſs de clauſo fratio, the Jury found Dama- 
7 4 ges, the Judges can neither increaſe nor abridge them; ſo it is 
8 H. 4. 17. by all Where there is a Writ to inquire of Damages in Treſpaſs, 27 H. 
oO of Eng- 8. 2. So it i in an Action on the Caſe for Slander, where the 
Damages, Judges. Jury taxes Damages ; ſo in an Aſſiſe: But it is otherwiſe upon a 
= Writ of Enquiry of Damages in Debt, Mayhem, Detinue, Co- 
fr. Colts. venant, Battery ; the Court may increaſe or diminiſh the * Dama- 
ges aſſeſſed by the Jury. 9 H. 6.2. 19 H. 6. 10. 11 H. 4. 10. 
61. Dyer 105. 14 H. 4. Recordare. 13 E. 3. Fitz. Damage, 
„ „ 


Furatores ſunt Judices fatti. 


C'A'S R XXX. 


8 N Debt. The Defendant pleads a Releaſe, the Plaintiff de- 
3 H. ö. 28. by the 1 nies it; upon a Trial to ve had by the Jury, the Defendant 
Judges in the Exche- makes Default, he ſhall be condemned without a Verdict: Tis 0- 
7 rag therwiſe if Dureſſe be pleaded. Where the Defendant in 'Treſpaſs 
"pleads a Releaſe, and makes Default at the Trial, yet the Jury 
ſhall be charged, and give a Verdict. Upon an Iſſue, whether 

Payment was made or not, the Inqueſt ſhall be taken, altho 

the Defendant makes Default. 1 H. 7. 2. 15 E. 4. 25. In an 

1 Salk, 217. Appeal of Rape, the Defendant pleaded not guilty, he was let go 
buy Mainprize, and made Default at the Day of Trial; an Inqueſt 

ſhall not be taken by Default, in fatorem git; but a Capias 

ſhall iflue, and an Alias and Pluries, and an Exigent. 16 A. 


pl. 13. 


Oui tacet conſentire videtur. 
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CASE XXXI. 
A quod reddat is brought againſt a Tenant, he vouches ; 
1 


udgment is given for the Demandant againſt the 'Tenant, and s H. 4. 4. 
for the Tenant againſt the Vouchee: They may have ſeveral Writs 9 H. 4. f. 
of Error upon this Judgment; the Vouchee may aſſign Error be- 
tween the Demandant and the Tenant; but the "Tenant can't aſſign: 
Error between the Demandant and Vouchee. The Vouchee may 
have Prejudice by this Error; but not ſo the Tenant, becauſe 
he has recovered in Value: If the Tenant reverſes the Judgment, 
the Vouchee ſhall have a Sire factas to reſtore the Value: If the 
Vouchee prevails by Means of the Mrit of Error brought by the 
Vouchee, the Tenant ſhall be reſtored. So where an erroneous 
Recovery is had againſt Tenant for Life, he in the Reverſion and | 
the Tenant ſhall have ſeveral Writs of Error, and Judgment for 9 R. 2. cap. Error, 
one of them, and Execution thereof ſhall reveſt their Eſtates: 


Actio non datur non damnificato. 

Upon the King's Demiſe, at Common Law, the Demandant ſhall 
kave a Reſummons, which 1s in Lieu of an Original; it ſhall not be 
inrolled, but ſhall remain as an Original with the Cuſtos Breomm, 
cf Juſtice removed, and having a new Patent, or not Bading one, agrmed in 13 
may certify a Warrant of Attorney taken by him being a Juſtice; Attorney, Trial, Vi- 
and this is well; a Warrant of Attorney is ſufficient, if enter'd "4c South Viſ- 
before Judgment. An Under-Sheriff may be made by Parol. A Hob. 
Venire facias was returned by one who was not Under-Sheriff, 
the Sheriff being beyond Sea; it ſhall be tried by the Examina- Fr. per de 14. 
tion of the Sheriff, and not by the Country. A Tenant loſes by 
Default, where he was not ſummoned, he may have a Writ of De- 
ceit on this Judgment, and a Writ of Error at the ſame Time. 


"CASE XX - 


Writ. of Debt was ſued againſt the Executors of the Teſta- 

ment of A. B. by C. D. upon an Obligation of the ſaid A. B. , H 4. 

the Executors pleaded to the ſaid Action; that they fully admini- 5 Co. Fas p 
ſtred omnia Bona ditti Teſtateris qu ipfi habuerimt die impetra- Nichols Cale, 2 Cro. 
tionis brevis pradicti; upon this Plea Iſſue was taken, and the 4 2 Eliz. 185. 
Jury found for the Plaintiff and Judgment was given thereupon. Sparry's Caſe, 5 Co. 
The Plea was bad, becauſe it ought to ſay further, 9 babueriunt PL ; 


die impetrationis dicti brevis aut unquam poſtea; if the Jury had Error, Verdi. Plead- 


found for the Execuor, and Judgment had been given thereupon, ing, Jeofails. | 
it had been a wrong Judgment according to the Common Law, 
and might be revoked and annulled by Writ of Error. 
In the Joining of Iſſue the Common Law requires, -1/f, a Plea 
ſufficient in Law. 244, a Traverſe in contradictory Terms; other- 
wiſe the Verdict of the Jury is of no Force. In Parliament, 
22 U. S. cap. 30. it was — That it Iflue be joined, and 
1 the 
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the Jury find for the Plaintiff or Defendant, Judgment ſhall be 
given for the Plaintiff or Defendant accordingly, and ſhall not be 
reverſible by Writ of Error for the Fault of Counſel or Attorney. 

Altho the Words of the ſaid Statute are in Favour of the De- 

fendant as well as of the Plaintiff; yet where the Reaſon of the / 
Law differs from the Letter of the Law, the Judges follow and | ot 
ought to follow the Intention of the Legiſlature: Thus in an Action ri 
of Debt brought upon an Obligation, the Defendant pleads Pay; ot 
ment at the Day and Place mentioned in the Obligation; Iſſue is cl 
joined thereupon, and the Jurors find for the Plaintiff; he ſhall | n; 
have Judgment; but the Defendant ſhall not hate Judgment it al 

* Alter per 4 & f they find for him, for the Payment pleaded is not * ſufficient n 

Ann. cap. 16, without a Deed of Releaſe. . e ” 
An Obligation is not made void but by a Releaſe; for natural F 
eſt quidlibet diſſolvi eo modo quo ligatur. A Record by a Record, DL 
a Deed by a Deed; and a parol Promiſe or Agreement is diſſolv“ d E 
by Parol, and an Act of Parliament by an Act of Parliament. fi 
This Reaſon and this Rule of Law are always of Force in the at 
Common Law. : e Fe, 

If the Plaintiff recovers by Judgment upon an Obligation, he d 
can't maintain another Action on the ſame Obligation as long as 1 
the ſaid Judgment remains in Force, quia tranſiit in rem judica- 5 
tam. In Treſpaſs, Debt, and other perſonal Actions, the Iſſue 
joined in the Court of Common Pleas (otherwiſe called the Com- 
mon Bench) is always recited in the Writ of FYenire facias, which 
goes out for the Trial of that Iſſue; which Recital is good, if it 
agrees in Subſtance with the Iſſue, altho it differs from it in Words; / 
as if an Executor in an Action of Debt brought againſt him, pleads m 
that he fully adminiſtred all the Goods which the Teſtator had at 2 
the Time of his Death, and the Yenire facias recites, which the li 
Executor had after the Death of the Teſtator, this is ſufficient. W a 


Non differunt que concordant re, tametſi non in verbis tiſdem. ¶ r. 


1 
If an Obligation be denied, and Iſſue joined thereupon, and the E 
Jury find the Obligation to be forged, and Judgment is given there- © 
on; the Deed ſhall not be cancelled; becauſe the Defendant may, F 
if he will, ſue a Writ of Error; or a Writ of Attaint (if he has J 
Cauſe) to reverſe the ſaid Judgment. - 8 
If a Debt or any other Matter in Suit be not denied by the Plea 
of the Defendant, but he endeavours to elude the Action by an n 
inſufficient Plea: If the Jurors find for the Plaintiff the Plaintiff a 
ſhall have Judgment; but not ice verſa if they find for the De- n 
fendant, becauſe the Matter in Suit is not fully and ſufficiently de- \ 
nied, but is in ſome Meaſure confeſſed by an inſufficient Plea, 1 
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CASE XXXIII. 


N Aſſiſe was brought againſt Tenant for Life of three Acres of 3 H. 4. 9. Error. Br. 
Land in three Vills, two of which were in a Franchiſe, and 7 0 TR 

one in the Guildable [vr County]; non diffeiftvit is pleaded; the She- Vie. . 
rif returns all the Recognitors out of the Franchiſe; whereas he ntibus & mn, 
ought to return ſome from the Guildable, and ſome from the Fran- 
chiſe; the Plaintiff has Judgment againſt [Tenant for Life, the Te- 
nant for Life dies, he in Reverſion brings a Writ of Error, and 
aſſigns this Trial for Error; Judgment was affirmed ; for the Te- 
nant for Life having admitted it a good Trial without any Chal- 
lenge, it is not Error. Where a Writ is only abateable, as by 
Entry into the Land pending the Writ, or taking Husband, -or a 
Dignity, or a partial Array returned, or Reſceit, or Aid, or an 
Eſſoin denied, where they ought to be granted; theſe are not af- 


| | | ' — ü 21 H. 6. 2% 
ſignable for Error, if they be not pleaded, and entered of Record NM 


and diſallowed, or a Bill of Exception made of them, and ſealed 


by the Juſtices according to Meęſt. 2. cap. 3. or where the Juſtices 
difallow Evidence at any Trial, if a Bill thereof be not ſealed: 
"Tis otherwiſe where a Writ abates 72 facto, as by Death, this is 
Error. 5 . 


CASE XXXIV. 


N erroneous Judgment is given in Cheſter, a Writ of Error is ; 1 4.9. 
H brought out of the Chancery at }/eftm. to reverſe this Judg- Dyer 320, 345. Er: 
ment, and ſhall be directed Camerario Ceſtriæ, ſive ejus locum te- ror, Chelter, Gates. 
nenti, returnable in the King's Bench, three Months after the De- 
livery of it: The Tenants there called Zadicatores trrrarum have 
a Month after the Delivery of the Writ of Error there, to conſider 
of the Judgment and to reform it, if they ſee Cauſe; if they do not 
reverſe it, and the Judgment is found erroneous upon this Writ of 
Error in the King's Bench, as aforeſaid; they forteit 100 J. to the 
King by the Cuſtom there, to be levied upon them; this Affirmance 
or Reverſal of the ſaid Judgment extends only to Errors upon the 
Record, and not to Errors 77 fatto: If they diſaffirm or affirm the 
Judgment, another Special Writ of Error may be brought upon this 
in the King's Bench, if the Party will. Often adjudged. Dyer 345. 
An erroneous Judgment given in the Cinque Ports ſhall be exa- 
mined before the Warden ot the Cinque Ports at Shepwway in Kent ; 
and it the Mayor and Jurats there have given an erroneous Judg- 
ment they ſhall be fined. In Wales at the great Seſſions there, a 
Writ of Error lies for perſonal Actions to the Council eſtabliſh'd 
in the Marches of J/ales; and if they give an erroneous Judgment 
it is final; and no Writ of Error lies, for the A& of Parliament 
of the 34 U. 8. cap. 26. ordains this Writ of Error to the Chuncil 
there; and ſince this Act, no Writ of Error has been granted of 
fuch erroneous Judgment given by the Council there. Upon Er- 
rors in real or mixed Actions in NVales, a Writ of Error lies into 
the King's Bench. es 

Fiat prout fieri conſuevit, nihil temere novandum. 
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| CASE XXXV. b 
L 1 Al by Knight's Service in Capite of the King, being Tenant ll 
1 9 El. Dyer 256. by Knight's Service of divers other Lords, having a Wife, made 
21 E. 3.53- „a Feoffment with Warranty of Part of them, and dies, his Heir within 
on Be _— on Age, and in Ward to the King; the Wife brings Dower againſt the | 
1 Voucher , Feoffee; who vouches the Heir in Ward to the King, and the other 
| Prerogative , Proce- Lords: This is ill, for the other Lords; for the Wardſhip in the King 
: dendo. ſuſpends their Seigniories ; which Voucher being amended, the Juſtices 
- delayed their Proceedings till a Procedendo in loquela came to them out | 
| 1 C. 2. cap. 24. of the Chancery, which Delay put the Plea without a Day; when the | © 
takes away Knight- Procedendo in Joquela came in this Caſe of Dower, the Judges gave | © 
Service. Judgment for the Demandant againſt the Feoffee, altho* there were 
x chefs Words in this Procedendo, quod ad Fudicium Rege inconſulto non x - 
„9 Co. 16. b. Procedatur; and this was done becauſe it was in a Caſe of * Dower; | « 
and the Feoffee expetiet Narrantiam ſuam uſque ad plenam ætatem bare- x © 
dis; and then he ſhall recover in Value againſt the Heir. | = | 
10 5 J By all the Juſtices in the Exchequer-Chamber, = - 
CASE XXXVI. 2 
2 H. 4. 10. Petition. N Eſcheator ſeiſes the Land of a Prior Alien without Cauſe, the 
1 H. 4. ap. 8. King commits this Land to A. the Prior in this Caſe has no Re- . 
medy but by a Petition of Right, and the Petition being endorſed by We 
the King (let Right be done) and ſent into the Chancery; a Sire fa- WE 
cias ſhall be awarded againſt the Committee, and upon this the Prior 
ſhall have Reſtitution. A Traverſe does not lie, for no Office is 
found; and an Affiſe does not lie upon the Statute of the x H. 4. cap. 8. ;; 
for this Statute provides an Aſſiſe againſt the King's Patentee, who bj 
his Patent has the Land to his own Uſe ; but in this Caſe the King has 
it, and no Freehold is paſſed to the Committee. =! 
By the Fuſtices of both Benches. : T 
CASE. XXXVIL A 
+. 4464. * ER E can't be an Acceſſary without a Principal, and the Prin- 
Stamf. 46. Principal cipal ought to be attainted before the Acceſſary be arraign'd upon 
m Acceſſary, Ap an Indictment againſt him as Acceſſary ; for it does not clearly appear, 
| Wefk, 1. cap. 14, by that there is an Acceſſary, if the Principal be not attainted ; it is not 
all the Judges. poſſible that there ſhould be an Acceſſary either before or after the Fact 
without a Principal. Where an Appeal is brought before the Coroner 4 
no Exigent ſhall be awarded againſt the Acceſſary before the Attainder 7 
of the Principal, for the Appeal makes an expreſs Diſtin&tion of Prin- C 
cipal and Acceſſary; bur where an Appeal is by Writ of Appeal, it is ] 
not ſo; there is no ſuch Diſtinction made in the Writ; and an Exi- 7 
gent may be awarded againſt them both upon heir Default; and if Þ 
they appear, one Jury may paſs upon them both; but the Principal 
| ought to be firſt attainted before the Arraignment of the Acceſſary. 2 
8 H. 5. 6. If the Acceſſary be arraigned erroneouſly and acquitted, before the © 
2 R. 3. 21. Attainder of the Principal, he ſhall not afterwards be queſtioned for 1. 
Stam. 47. his Life; auterſoits acquit is a good Plea in this Caſe. Frror in the At- b 
tainder of the Principal will not avail the Acceſſary, becauſe he is no m 
Parry to that Record. | TS * 
a 7 CASE 
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c A S E XXXVI II. 


An Husband ſeiſed of Land, held of the K ing by Knight s Ser- 1. " 4.7. 
e vice, dies, his Heir within Age, and in Ward to the King; the F. N. 


4. 7. 
B. 144. 


King, by Patent, grants to the Widow of A. the Wardſhip Gt the Br. Caſe 372. 


Body and Land of the Heir during his Minority; this Patent ſuſ- 
pend> the Widow's Dower, during the Nonage, for her Dower 


and ſuch a Patent are inconſiſtent. So it is when after the Death 


of the Husband, this Heir makes a Leaſe for Years of the Land'to 
the Wife; during this Leaſe, her Dower is ſuſpended :* But not if 


ſhe has taken another Husband: and during the Coverture, the Extinguiſhment and 
Suſpenſion, 
the Judges, 


Heir of the firſt Husband makes uch Leaſe for Vears to the Wife 
and the ſecond Husband dies: In this Caſe, if ſhe waives the Leaſe, 
her Dower is not ſuſpended. A. ſeiſed of Land in Fee, makes a 
Leaſe for Years rendring Rent, and takes Wife; after the Death 
of J. the Wife ſhall have Tudgment to have the third Part of this 
Land for her Dower; and ſhall have a third Part of the Rent; 


but ceſſabit executio for the Poſſeſſion of the Land during the 


Leaſe. A Woman has a Leaſe for Yeats, ſhe takes au Husband, 


pho is ſeiſed of the Reverſion in Fee; the Leaſe 1 may ſurvive, to 


the Woman. An Husband has a Leaſe for Years, and the Wife 
purchaſes the Fee, or the Wife before Marriage has the Reverſi- 


on; this extinguiſhes the Leaſe : But not ſo, if the Fee GHG. to 
the Wife aſter Marriage. Cro. 4. Jac. 275. 


Volenti non fit infurid. ; Abe ok 8 
Quiliber Foteſt fenuntiare Jari pro . iis. 517 5 


* A SE XXXIX. 


Plowden 417. 
Bracebridge's Caſe. 


H E T ll 1087 a Peer of the Re calm for EEE, or Felony i 18 , x E 4 5 
by Indietment; and upon 995 Indictment, he ſhall be ar- Bil, 1 25 Appeal. 


raipned 1 — the Conſtable vf England or the High Steward ; and 2 Init tir. 


he ſhall be tried by his Peers upon their Honours, not upon their Oaths. 2 


There“ muſt be 12 Peers at leaſt; and the loweſt Peer ſhall give his 9. that all the Lend 
Verdict firſt, and ſo feriatim. 


By all 1, the Judges of Enaland. . 
If a an Appeal be brought againſt a Peer for the Death of a Man, 
or any other Felony ; his Trial ſhall be by Knights and Gentlemen. 


CAS XI. 


of Annuity; which Judgment is erroneous ; 4. brings a SC1- 


re Facias upon this Judgment, and has Judgment in the Hire Fa- 
cias; B. brings a Writ of Error in the King's Bench upon the 
Judgment given in the Sire Facias, (not upon The Judgment gl- 
ven in the Writ of Annuity) and aſſigns the Error which is in the 


Record of the Vit of Annuity: The King's Bench gives Judg- 
ment for the Defendant in the Writ of Error, "which is brought up- 


on the Judgment in the Sire Facias ; for the Judgment in the An- 


nuity being in Force, ſhall be taken to be without Error, until it 
be reverſed: And therefore the King's Bench affirmed the Judg- 
ment upon the ire FAacias atoreaid, 


3 But 


A Has . againſt B. in the Common Pleas, in 4 Writ 11 H. 4.4. 


lars gment, 


Treaſon. 


7 Gul. 3 


of Parliament ſhall 
be ſummoned. 


By all 
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Second Century. 


— 


But if after theſe two Judgments in the Common Pleas and the 
Judgment in the King's Bench, a Writ of Error be brought upon the 
Judgment in the Annuity, and it is found erroneous and reverſed; this 
Reverſal ſhall reverſe the two Judgments in the Common Pleas, and 
the Judgment which was in the King's Bench for the Defendant in 
Error, upon the Judgment in the Common Pleas upon the Scire Ta- 
dias; for the principal Judgment in the Annuity being reverſed, all 
that depends upon it falls 7o the Ground ; Sublato fundamento cadit 
opus. The Judges in the King's Bench, by reverſing this Judgment 
in Annuity, ex obliquo reverſe the ſaid Judgment in the Common 
Pleas upon the Sire Facias, and alſo their own Judgment in Error 
upon the ſaid Scire Facias. 71 | 
Multa conceduntur ex obliquo, que non conceduntur ex directo: 
| Where a Writ of Error is brought upon a Judgment in Annuity in 
the Common Pleas,that Court can t proceed upon a ire Facias to ex- 
ecute this Judgment, 10 H. 6. 6. 17 E. 3. Fitz. Quare incumbrani, 
Doctor Druries, 8 Co. 142. But where a Judgment is given in Debt, 
and the Record is removed by Error ; yet before Reverſal, an Ori- 
ginal Writ of Debt lies upon this Record, 4 H. 6. 31. Dyer 32. In 
Treſpaſs after Judgment by Default, a Writ is awarded to enquire 
of Damages, before the Return, of which Error is brought ; yet this 
Writ to enquire of Damages, ſhall be executed, tho' iſſued after the 
Writ of Error was brought ; for inthis Caſe, the Writ of Error does 
not lie before the Return of the Writ of Enquiry ; for, till then, no 
perfe& Judgment is given, by which the Defendant may be damaged ; 
tis otherwiſe in Executione firme, or a Writ of Dower, and a Writ 
to enquire of Damages awarded; for the Land and Dower are re- 
covered by the firſt Judgments. Every Judgment ought to ſtand in 
Force until it be reverſed by Error, Attaint or Certificate of Aſſiſe. 
Weſt. 2. ch. 5. 4 H. 4. ch. 31. Doctor and Student, 2 Dialogue, Ouo- 
modo quid conftituitur, eodem modo diſſolvitur; a Record by a Re- 
cord, Writing by Writing, Parliament by Parliament, Parol by Parol. 


| Rog 5 CASE XLI. | 

10 fl. , A Seiſedof three Manors in Fee, commits an Offence, for which 
Fitz. Traverſe, 27. K. the King ſeiſes theſe three Manors, but the Offence is ſuch as 
44 I 49g. does not deſtroy the Wife's Dower; the King grants theſe three Ma- 
39 AMl. pl. is. nors to B. in Fee, to hold of him by Knight's Service in Capite, B. 
8 2 re. dies, his Heir under Age, this is {ound by Office; the King grants to 
Ritution, Petition, the ſaid Woman 1000 /. during her Life, out of the petty Cuſtoms of 
5 London, afterwards the King, in Conſideration of the Surrender of 
this Patent to him by the ſaid Woman, grants to her the Wardſhip of 

the ſaid three Manors during the Minority of the ſaid Heir; afterwards 

the Parliament ordains, that ſhe ſhall have the third Part of thoſe 

three Manors for her Dower, as of Right ſhe ought to have: Reſol- 

ved upon her Petition of Right, by all the Fudges of England, that 

ſhe ſhall have the third Part of the ſaid 1000 J. per An. ut ſupra, du- 

ring her Life; for now ſhe has not the three Manors from the King, 

but ſhe has the third Part of hem for her Dower, and not from the 

| King, and therefore ſhe ought to, have the third Part of the ſaid 

rooo/l. with her Dower. N 

Rex quod eſt injuſtum facere non poteſt. IL 

CuſtomsandImpoſts. The petty Cuſtomsare the Cuſtoms which Merchant-Strangers pay 

5 4 . more than the natural Subjects, by an Ordinance in the Time of E. 1. 

Sir JohnDavies's Re. that is, 3.5.4, more than be antient Cyſtoms, The antient Cuſtoms 

ports. „„ | RE. | are 


| Reaſon of the Cuſtom, and by the Uſage of every State, and for Time: And in hi 


for the. Publick Good. Niummus eſt. nervns helli & ornumentum 


= Caſe of a Principal and Acceſſary in Murder, the Principal 7 H. 4. 36. 


ch. 1. neither an Attainder nor Acquittal at the Suit of the King 


, late to the Subject Matter; & Fudices non tenentur exprimerc 
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Cuſtoms are for Goods exported and imported, Beſides theſe Cu. 
toms, the King may * impoſe more, and may do it by the Common * gin has 
Law, as appears by the Precedents of the Exchequer, and by the pee our Author: 


the ballancing of 'Trade. Mines of Gold and Silver in the Land r 
of every Subject, are given to the King, to advance the Royalty theſe Kingdoms. 
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Pacis. Many Statutes Have been made fince the Time of K. E.. 
by which Cuſtoms are altered and f increaſed. 27 E. z. ch. 1. t The Statutes con. 
1 El. 1 Fac. ch. 33. ſee Title Cuftoms in the Statutes due, are _ . 

| 2M rous to be taken No- 
tice of here. 
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is attainted upon an Indictment at the Suit of the King, and 1 
outlawed thereupon; this Attainder will not ſerve in an Appeal to „ 
arraign the Acceſſary; the Principal ought to be attainted upon an conf p40 
Appeal before the Acceſſary ſhall be arraigned upon an Appeal. 
An Attainder, at the King's Suit, at Common Law did not bar 
an Appeal, if it was brought before the Attainder ; hu if brought 
after the Attainder it was otherwiſe : But now by the Stat. H. 7. 


bars an Appeal for Murder, if Clergy be not had. Other Felo- 
nies remain at the Common Law. At this Day an Appeal ſuſpends 
the Proceedings for Murder at the Suit of the King, till the Appeal 
is determined. r 


CASE XIII. 5 
3 3H. J. 2. 


THERE ave two Plaintifs in an Affiſe againſt 4. 4. pleads prading, fuguien 
: 3 . Judgment, 
againſt one of them, that he was never ſeiſed, fo that he Double Pen. 
might be diſſeiſed. This he pleads to the Writ; and pleads over 5 
that he was not diſſeiſed by A. A. pleads in Bar againſt the o- 

ther Plaintiff; upon which, Iſſue is joined, and both the Iſſues 

are found againſt the Plaintifls, and Judgment given Ouod que 

reutes nil capiaut per breve. Upon this, Error is brought, and the 

Aſſignment of Error is, that the Judgment ought to be, that one 

of the Plaintiffs aforeſaid vii capiat by his Writ, and that the o- 

ther ſhould be barred : Judgment was affirmed, for the ſaid Words 

of the Judgment, Cue querentes nil capiant per breve ſuum re- 


caulſam Sententiæ ſus. Double or treble Pleas are allowable in 
an Aſſiſe of Novel Diſſeiſin, Mordanceſtor, Juris utrum, Attaint 
or Certificate of Aſſiſe, which have Juries returnable on the firſt 
Day before any Plea pleaded ; for theſe are feſtina remedin : But 
double Pleas are not allowable in other Actions; for there is an 
original Writ, Count, Plea and Iſſue, and upon this a Penire Fu- 
as, Or. and a Trial. ho 
. CASE 
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76 diecond Century. 
SY | CAS E 'XLIV. 
1 . 1M S Cliford found Surety, of the Peace to the King by 
x YET e J - Recognizance taken before certain Juſtices of Peace; he breaks 
| the Peace; the King ſues a Hire Pacias againſt Chford; who 


JIiõoins Iſſue upon the Breach of the Peace, which Breach was Mur— 


was ſlain, Chford is not eſtopped to plead not guilty in this Caſe; 
for the Judgment was only for a Sum of Money, upon the Recog- 
nizance, and was not for his Life; and if there were an Acceſſary in 
this Caſe, the Acceſſary ſhould not be arraigned upon the ſaid 
judgment. There ought to be a Judgment in an Appeal, or upon 
an Indictment of Felony, before the Acceſſary ſhall be tried. Where 
there are two Principals, the Attainder of one of them gives a ſufh- 
cient Foundation to arraign the Acceſſary. IAA 


Ay the Fuſtices of both Benches, 


8 


þ 2. ''Þ 
* a 3 


% E As BMW. 


| Dit $a © 5, | EY . | | 
9 H. 4. 1. | | H E Defendant: in an Aſſiſe pleads Not attached by 15 Days; 
13 3 . this Plea IS. properly triable by the Examination of the She- 
Error, Trial riffs Bailiff, if he be preſent ; if he be abſent it ſhall be tried by the 
9 Co. 24, S. Aſſiſe, and the Trial was ſo in the Abſence of the Bailiff ; and a 
Judgment given upon it againſt the Plaintiff, was affirmed in Er- 
ror. ; | 


Quod eff neceſſarium eſt licitum. 
Aſſiſa eft feſtinum remedium. 


CASE XLVL - 


HH.4. 34. ;, Ar by Grand Serjeanty ſhall not pay a reaſonable Aid 
II to make the King's Son a Knight, nor to marry the King's 

Fitz. Barr, 267. Daughter, nor Eſcuage. If the Heir of ſuch Tenant be of full 
ee Fes 2. ch. 8. Age, he ſhall. pay for Relief one Year's Value of his Land; 
eo” if he be within Age, he ſhall be in Ward for Body and Land. 


 Wardſhip abolimed For eff. 1. cb. 35. mentions Aid only for Lands held by Knights 


b . : 33 
Sos Service, and in Socage. 


y all the Judges of England. 


CASE XLVIL 


Lord Ferrer's Caſe. + HE King gave to A. a Manor in Tail, to hold 


2 H.4.41. By all the | of the King by - Knight's Service; 4. dies, his Heir 
| — o o * 
1 within Age; after Office found for this, and other Lands, 


. : . . 8 8 , | 
Patents, Scire Facias, the Heir dies without ſuing any Livery, having a Son, 
Livery, Ifiues who, afterwards becomes of full Age ; the King continues 


i in 


NN E 2 

rein 0 85 < » „ 5 
3 ES IE ont ir , 
es ©: Fe”: PI Ng ws 25 


BEES DIES 8 Sy 4 2 2 Aru p 


3 
bh 


DEN 
ENV. 


"FIR 
* 28 


Second Century. 
15 poſſeſſion of this Manor, and dies in Poſſeſſion, and his Succeſſor The Donee by his 


rants this Manor to B. in Fee, the ſaid Son a Year afterwards, — TE ge 


after the Death of his Father ſues a Mantamus, by which all this Value was incident to 


Matter is found, and returned into Chancery: In this Caſe a Scire = e. _ 0 
facias was awarded againſt the Patentee, and the Patent was va- 1 88 3 
cated, for it was gained by deceiving the King; the King had only now ſtands repealed 
a Wardſhip, and granted a Fee. In this Cale the Heir in. Tail 1 a 
being of full Age ſhall have his Livery, but without the Meſz? Il- Service on which it 
ſues; becauſe the King had lawful Poſſeſſion: And the King in this depended. 

Caſe ſhall have the Value of the Marriage of both the Father and 

Son; for they were both within Age when they were in Ward: 

And the Statute of }/e/tm. de donrs doth not enable the Son to a- 


void the Value of his Father's Marriage, although he be Iſſue in 


Tail; for it runs with the $e7gnzory, and is incident to the "Tenure. 


| CASE XLVIIL 
FN a Native hoberdo, the Sheriff made no Return; and upon this 11 H. 4. 49. 


: 4 | ; > Native Habendo, Li- 
a Capias, Alias & Pluries are awarded directed to the Sheriff; 3,4... e rol 


upon the Pluries the Sheriff returns that he commanded the Bailiff per/edeas, by the 


ach! | | & Jud f both 
of the Franchiſe who has made no Return, and thus the Sheriff 1 bs 


excuſes his Contempt; a Non omzttas is awarded, upon which the F. N. B. 57. 
Sheriff returns that he cannot execute this Writ, becauſe a Writ ve 25 E. 3. ch. 18. 


Libertate probanda was delivered to him before the Return of 


the Nativo habendo; by which Writ the Plea of the Natizo ha- 
lendo is commanded to be adjourned to the Eire: The Sheriff was 
amerced; the King's Command ought to be obeyed, and the Court 


= was poſſeſſed of the Cauſe by the ſaid Proceſs, and the 25 E. 3. 
ch. 18. ordains, that as to ſeizing the Villein the Libertate pro- 
banda ſhall not ſuperſede the Natizo habendo. And this Writ of 
= Libertate probanda may be ſued in the County Court. and is ad- 


journable by the Sheriff to the Eire; for probatio Libertatis non 
pertinet. ad Vicecomitem. And a Libertate probanda may be made 
returnable in the Common Pleas; and ſuch Writ is as good as if 
it had been adjourned to the Eire. 7 . 
Actio quelibet it ſua via. 

Nilllum crimen majus eſt inobedientia. 


we - CASE KLIX; 
IN an Appeal of Murder. Where the Fact 18 committed in E 11 H. 4. 93. 


B. 3. 1½ 18, 1% 


1 /zx, and the Acceſſary before the Fact is in another County, the 3” Co. 1. Butwar' 


| Appeal ſhall be brought where the Fact is committed, and the Trial — 3 
| ſhall be by both Counties where they can join; but where they Princisal and , 


rincipal and Acceſ- 


could not join, the Trial of the Acceſſary failed at the Common fary, Indictment. 
| Law: But now by the Statute of 2 E. 6. ch. 24. the Appeal ſhall _ 
be brought where the Murder was committed, againſt the Principal 

and Acceſſary; although their Crimes were committed in ſeveral 

Counties. In an Appeal of Robbery or other Felony, where the 

| Counties cannot join, the Appeal againſt the Acceſſary fails; for the 

| faid Statute does not extend to it. By this Statute, in the Caſe of 


an Indictment, the Acceſſary to any Felony may be indicted in the 

Coutity where he was Acceflary, although the Principal committed 

the Fact in another County. „ 
3 * ö CASE 
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CASE I. 
Es Pape. TY Eolved in Parliament, that by the Law of the Land, the Pope's 
29 E. 1. 85 King's Collector has no Power to hold any Court in this Kingdom, 


| oy agreed Sf rar to hold Plea of any Thing whatſoever. Rex in Regno ſuo non 
— Pots. habet parem. This was a Collector of Peter-pence, which the 


567.Cawdrey's Cale. Pope had by a Grant from King Inas, viz. a Penny from every 
by Co. 1. Cardinal Houſe that had a Chimney in it throughout this Kingdom. Pojy- 


2 Kelis d:re Virgil was the laſt Collector of Peter-pence which the Pope 
Legantine Court. had in this Kingdom; and he departed this Kingdom 27 H. 8. 
Coke 3 Inſt, Pre- | 

Nane. 


CASE LL 


21 Hl. 6. 1. 


14 H. 7. 27. N is brought againſt two Executors for Goods left in the 


bye . ofboch ſtreſs, the other makes Default: He who appeared ſhall anſwer 


_—_— without the other, by the Equity of the Statute of 9 E. 3. ch. z. 
261 6 which makes this [Proviſion in Debt againſt Executors. Ubi eadem 
Reſponder, Execu- yatio eſt, ibi eadem Lex. Executors by Repreſentation are the 
tion. | N 85 
ae ſame Perſon with the Teſtator. 

4 & 5 W. & M. 

4 & > ag on 2 | | 

'To enlarge Remedy 

againſt Executors. CASE LIL 


11 H. 4. 65. 
BN B. 22. Eror, I a Bill of Exception is made according to Jef. 2. ch. 3 1. but it 
Wen, 2, ch. . 15 not entered of Record; the Plaintiff has Jud 
Error is brought upon this Bill ; the Defendant in the Writ of Er- 
ror, who was Plaintiff in the Aſſiſe, and the Plaintiff in the Writ 
of Error both confeſs, hat this 7s the Bill that was ſealed: This 
is ſufficient without awarding a Kire facias to the Judges accord- 


ing to the ſaid Statute ad cognoſcendum vel dedicendum fattum, for 


this wwould be in Vain. . 
. By all the Fuſtices. 


G 
Tick, 3 OOR FT Here are two Jointenants in Fee, their Land is ſeiſed into the 
Scire facias, Joinder 
in Actions. 
a Scire facias upon fuch Petition againſt the King's Patentee ; 7% 
Jointenancy of the Plaintiffs is not a Plea for the Patentee. By 
all the Judges. TER 


This alſo ſeems 20 be the Low in a Monftrans de droit and a 


Traverſe; for they are not properly Actions. An Action does not 
lie againſt the King. But regularly Jointenants ought to join in 
Actions real and perſonal. 


i 


N an Aſſiſe, upon a Plea or Evidence not allowed by the Judges, 


gment; a Writ of 


1 tu! 


King's Hands; each of them may by himſelf ſue a Petition of 
Right to the King: And if the King has granted this Land; upon 


1 5 CASE 


 - * 


er. 


2 . 


$ econd Century. 


CASE IV. 


I the Mayor and Aldermen; or Bailiffs, or the Head of any Cor- 2 H. 4. 10 ...__ 
poration, exempts any of the Burgeſſes from contributing to any 8 
publick Tax, it is a great Oppreſſion; for it tends to ſurcharge the nances. ; 


: others. The Mayor of Lincoln was fined and impriſoned for this 
& Offence, by the Counſel. 2. e. The Opinion of all the Judges. 


"Tis a void Cuſtom that the Mayor or Head of any Corpora- See 27 El: c. 6. 


tion, or the Common Council may impriſon any of their Corpora- 521: Penalty on Ste. 
tion, who do not obey their Ordinances. For ſuch Cuſtom is a 
gainſt Magna Charta, c. 29. Clerk's Caſe 5 Go. 64, 


riff, &c. for ſparing 
” Jurors, | | 


AS E LV. 


HE King cannot diſpoſe of his Crown by his Teſtament, i H. 5 3 
| though it be under the great Seal; nor of the Ports of the © 2 n 


Kingdom, nor of the Jewels of the Crown; nor of Power to pardon Fi. Corone, 310. . 
E Treaſon or Felony within this Kingdom; nor of Power to make Stamf. Prær. 50. 

& Judges, Juſtices of the Peace, or Sheriffs; nor of the Year, Day and Br. Cafes 393, 419. 
E Waſte of Perſons attainted of Felony; nor of ſuch Things which zo H. 6. Grants; 30. 
concern Government in an high Degree: Of all theſe the King can {ment 
neither make a Grant nor a Teſtament. The King may grant Goods Patents, Prerogative, 
and Chattels by the Word of his Mouth; he may grant the Lands * 1 Anz, ſeff. 1. 
which he has in jure Crone, by his Letters Patents, or by his Will —— Ay hangs 


By all the Fudpes. 


under the Great Seal. 
Que coherent perſons, a perſona ſeparari nequennt. 
©» Salus populi Suprema Lex eff. wm F-4:1 


The Power of Juſtice and Mercy belong to the King only, they 
belong only to the ſupreme Power. The Law of. God, of Na- 
ture, and of + Nations created Kings: Which Law is not alterable , Del Teri. 
by any Creature. 9 E. 4. 9. e 


CASE LVE -- 


Writ of Meſne is brought againſt Husband and Wife for Ac- 4 H. 5: FIRE 
1 A quittal due by the Wife; at the grand Diſtreſs the Husband Frog RE Re 
makes Default; in this Caſe the Wife ſhall be received to defend ron & Feme. 
her Right: For if in this Caſe Judgment paſſes againſt Husband 
| and Wife, the Wife's Inheritance will be bound by it. 
| An Husband cannot prejudice his Wite as to her Freehold and Tag Don 217 
Inheritance. A Wife is intitled to Dower of the Lands of her firſt — 
Husband; her ſecond Husband accepts for this Dower leſs than her 
third Part; aſter the Death of this ſecond Husband, ſhe may waive 
it and have her full third Part. The Husband by his Grant may 
diſpoſe of the Goods and Chattels which his Wife has in her own 
Right, or as Executrix. | 


CASE 


3 8 Second Century. | 
CASE LINN | } 
| Far 8 FR Formedon is brought againſt Husband and Wife, they vouch N 
ir 1 A. the Sheriff returns, Quod A. non inventus eft & nibil ba- 
1 z1H.6, _ bet, unde ſummoneri poteſt, and the Proceſs was continued again 
= Protection, Default, „ 7 d Pluries in the 5 3 iu ill 1 
1 Feme. the Sheriff did not return the Writ of Sequazuyr at the Day on which 
U New Nat. br 179. it was returnable ; at which Day the Husband caſt a Protection for re 
| eceipt, 14 H. 6. 7, | . = th 
c At the Sequatur, the himſelf, and the Wiſe made Default; the Protection was allowed 
= A cs gp 7 in this Caſe for both. In this Caſe, the Vouchee never being ſum- | he 
WM peta rang 'or the moned, the Tenants have a Day in Court ad audiendum Fudicium We P. 
A DeathoftheVoucher, only, and no Judgment ſhall be given in this Caſe againſt the Hus- WW fe 
| or Entry after the laſt hand and Wife becauſe of the ſaid Protection: Aſter the Year and fo 
al Continuance. | * HOES. | 't ſhall i- 
ma 20 E. 3. Day (that is, after the Protection is ended) a Reſummons ſhall iſ- . th 
1 19 Voucher, 27 ſue againſt the Husband and Wife; upon this Reſummons, the Hus- le 
WI. 0 Oe band ought to ſave the ſaid Default, which the Wife made when th 
nn Alias, Pluries & Se the Protection was caſt, otherwiſe the Demandant fhall have Judg- W -- 
1 gierig to caule the ment at the Day of he Return of the Sequatur ſub ſuo per iculb. x 
| Otherwiſe he ſhall © No Judgment ſhall be given againſt the Vouchee in this Cate, 
M loſe his Land. All although Judgment be given againſt the Tenant, for the Vouchee 
al this is to avoid Da- as never ſummoned, and without a Summons returned no Man 
1 lay to the Demand- LOTS | ; | = 
ny ant. ſhall loſe his Land. By all the Fuſtices of England.  - 
Wh: Keyleway $5,51,41, | | 1 | 
: 1" 45 E. 3.19. 3 H. 6. 4. At the Seguatur the Tenant may be eſſoĩned, and upon an Adjournment of it, if he Li 
Wil makes Default, a Petit Cape ſhall be awarded, and the Demandant ſhall not recover Seiſin of the Land in this Caſe WF tal 
Wt until a Default upon the Petit Cape. Poſt 2.90. Sy 4 by 
4 Nemo inauditus, nemo non ſummonitus ſhall loſe his Land. The th 
1:8 : | 2 . . ; . Y th 
= Reaſon why ſuch Tenant ſhall not loſe his Land without a Petit 50 
* Cape awarded, ſeems to be, becauſe ſuch Eſſoin is not void, the th 
5 Ad ournment gives Day to the Demandant and Tenant, and at that 7; 
Wl Day the Tenant is demandable ; and therefore if he makes Default, 
WW. a Petit Cape ſhall be awarded: If theTenant had appeared, Judgment 
ll would have been given againſt him. Therefore Note a Caſe where 
\| | a Default is more to the Tenant's Advantage, than his Appearance. 
5 14H.6.7. Atſter the Vouchee has entered into the Warranty, the Tenant has WW b. 
'q 4" 0s 12 no Day in Court; the Continuance is only between the Demandant M 
* 5 H. 3. 30. and the Vouchee. Afﬀter the Vouchee has entered into the War- K's 
1 Releaſe, Continu. ranty, the Tenant cannot plead a Releaſe made to the Tenant by WM te 
W: the Demandant; but the Vouchee may, and he may plead a Re- 2 
\M leafe made to himſelf by the Demandant, 2which 2was made after ga 
" the Vouchee had entered into the Warranty, for 2029 he is Tenant tb. 
We in Law to the Demandant. 01 
920 75 be 
TELLS 8 | no 
C ASE: LMI. | fd 
EE Brings Debt againſt B. B. imparls till the Morrow; B. appears, an 
138 2 1 A. is demanded and does not appear, A. ſhall be Nonſuit. If the by 
Jour, judgmem. Imparlance had been general, and not at a Day certain, and the De- 3 
fendant had appeared, and the Plaintiff being demanded had made De- 


fault, A. in this Caſe ſhould be barred; for this is a Departure in De- 
ſpite of the Court, and a Retraæxit; as is uſed in a common Recovery, 
upon the Voucher of the Tenant the Vouchee appears, and imparls 
to no certain Day, and being demanded makes Default. Judgment 
is hereupon given againſt the Tenant, and for the Tenant againſt the 
3 . TVouchee 
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E take by this Deviſe; for although he is not the Son but the Grandſon 2 H. 8. 37. 


| Office, or ſome notable Mark upon the Body, The King's of England 


- 


S 4 2 —— 
— _— — 


Second Century. " 


Vouchee to recover in Value where the Imparlance is general, both 
Parties ought always to attend the Court, and are demandable at the 
Pleaſure of the Court: Tis otherwiſe where the Imparlance is to a cer- 
tain Day, for in this Caſe the Parties are not demandable till the Day: 


£821.40 


1 CA S£:: ILL. 
EBT. The Defendant pleads a Releaſe made to him by the 9 H. 5. 13. 
D Plaintiff, the Plaintiff replies that this Releaſe was made by Du- By all the Judges in 
| : e bs | * the Excheguer-Cham- 
reſs, and upon this they are at Iſſue; the Defendant makes Default, } End . Do. 
the Inqueſt ſhall be taken by Default: But if the Defendant being ſued ak and rer! 
in Debt, had pleaded on eft faFum, and had made Default at the Trial, 11 H. 4. 31. 
he ſhould be condemned without taking an Inqueſt. This has been the 
Practice of the Law formerly. The Reaſon ſeems to be, if the De- 
fendant had appeared, and an Inqueſt had been taken, and it had been 


found againſt him, the King ſhould have a Fine; and the Default of 

the Defendant hinders this. In 'Treſpaſs the Defendant pleads a Re- 

leaſe, and Iſſue is joined upon it that it is not the Plaintiff's Deed, and 42 E. 3. 1. 
the Defendant makes Default; in this Caſe an Inqueſt ſhall be taken; 34 H. 6. 24- 
for Treſpaſs is uncertain for the Damages, and a Jury ought to find 

them; the Debt is certain, and appears to the Court. 
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A Deviſes Lands to B: and to the Heirs Males of his Body. B. has 28 H. 6. Deviſe 18. 
Iſſue a Daughter who has Iſſue a Son, the Daughter dies in the Flond. Scholaſtica's 


Life of B. afterwards A. dies, and afterwards B. dies; this Son ſhall * oy 


o a n r we * 
. 2 ? - 6 
— 2 _y * rr ox 
7 rr es” 


of B. he is the Heir Male of B. and I ſo underſtand the principal Caſe; Br. Deviſe 9. 
that if the Daughter had ſurvived B. and A. had died in the Life of Hob. Camden's Cate 
the Daughter; the Son of the Daughter in this Caſe ſhould not take; 33 

for he is not Heir Male to B. this Son cannòt be Heir to B. in his Mo- 

ther's Life- time: For if ſo, the Fee would: be in Abeiance during the 

Life of tlie Motlier, which the Law will not ſuffer. : 


Teftamenta latiſſimam Interpretationem habere debent. 


The Law is otherwiſe upon a Gift in Tail, the Male in this Cafe 
ought to convey by Males. Although the Sirname of the Family ſhould 
be altered, it is not material in Law in an Appeal brought by the Heir 
Male of the Murder of his Anceſtor. There is a Son of a Daughter, 
the Daughter dies in the Life-time of her Father, and the Father af- 
terwards is killed, this Son of the Daughter ſhall have an Appeal, 17 E. 4 1. 
22 H. 6. 43. Magna Charta, ch. 33. Stamford 58. The Law doth not re- 
gard Sirnames, for antiently all Sirnames were the Chriſtian Names of 
the Father (as the ewe, Welſh and Iriſh Uſe) or Names of a Trade, or 


before the Conqueſt; and after the Conqueſt till the Time of II. 2. had 
no Sirnames; neither had any of the Kings of Chrifterdom: The Con- 
ſideration of a Sirname will not raiſe an Uſe, as was reſolved in the 
Cafe of Sir Chriſtopher Hatton; he had a Siſter's Son, called Newport, - 
and in Conſideration of his changing his Name to Hatton, he covenants 
by Deed to raiſe an Uſe to him: This Conſideration was adjzdged not 
ſufficient to raiſe an Uſe. An Uſe is well raiſed upon Conſideration of 
Blood ; but the Conſideration of Blood will not create a Debt ; tho! a Deed 
will, without mentioning any Conſideration. An Aſimpſit to pay A. his 
| * | Couſin 
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Couſin 100 J. is void, if there be no other Conſideration. The 
Reaſon of the Difference is, the Land goes to the Blood, but /o do 
not the Debts. W 936-e6:2nnÞ ade I = 
Bro. Caſes 303, 240. A, had Iſſue a Son and Daughter, and Had a Brother, 4.'s Sir- 
; Co. 88. Shelley's name was Condon, A. deviſed that if his Son ſhould die without II- 


Caſe. Doutee's Cake. , ES I ; : | 
3 Co, 9. b. ſue, his Land ſhould go to the right Heirs Males of his Name and / 


| ob. 346. Poſterity for ever ; the Son died without Iſſue, A. dies, his Daughter £ tl 
| mall have the Land. For if the Brother ſhall take, he ſhall take as a p 
WE: Purchaſer, and if ſo, he ought to be Heir and Male; but he is not Heir, N ar 


for the Daughter is Heir: And this Limitation.is a new Form of Inhe-. fe 
ritance which the Law will not ſuffer. Where a Remainder is limited is 
to the right Heirs of J. S. and J. S. afterwards is attainted, his Heir ne 
ſhall not take, his Blood is corrupted, and fo his Iſſue is not his Heir. © 
In the Caſe of Felony, where ander the Stature Weſtm: z. de donis, ha 
Land is given to 4. and the Heirs Males of his Body, and he com- im 
mits Murder or any Felony, his Heir ſhall have the Land, and his fo 
Blood is not corrupted : It is corrupted in Caſe of Treaſon; where ¶ ſte 
the Father has Land, and is attainted of Treaſon; by Force of the as 
Statute of the 26 H. 8. for Forfeitures for Treaſon. Where the 
Grandfather has an Eſtate Tail, the Father is attainted of Treaſon, the 
and the Grandfather and Son ſurvive him; the Son ſhall have the Hz 
Land: For the Corruption of Blood upon this Statute is only where as 
the Traitor has an Eſtate Tail in the Land; but where the Grand- vi 
father has the Land, and the Father o 7s attainted has nothing, the 
and the Father dies in the Life of the Grandfather, nothing is for- G. 
feited ; and where there is no Forfeiture, Weſtm. 2. preſerves the lia 


Blood from Corruption. Lord Lumley Caſe fo adjudged. TS By 
| 3 L ul 
CASE LXI. 3 th 
= CN; 


ok 6c. A Treſpaſs is committed the firſt of April 1 Fac. an Action is M 
19 H. 6. 47. brought for this Treſpaſs, and it is ſuppoſed to be committed MW Bo 
5. 4: 09. the firſt of May 1 Fac. the Defendant pleads Not guilty ; this Ac- are 

1 H. 7. 36. . ; | | | : 
Dyer 117. tion for this Treſpaſs was brought after the firſt of May: The Jury fai. 
Littl, ch. Releaſes. finds the Treſpaſs committed by the Defendant the firſt of 4pril the 
1 8 1 Zac. before the ſuppoſed Time of committing the Treſpaſs, but 
the Action was brought after the Treſpaſs committed; although laid ov: 

as above, (the Day, Vear and Time are not material.) The Plain- be 
= tiff ſhall have Judgment in this Caſe, „„ 
=_ - : Ks By all the Fudges of England. be 

—_ In Ejectione firme, the Time for the making of the Leaſe ought Wh W. 

to be found as it is alledged, and the Ejectment after the Leaſe: tak 

For the Leſſee cannot be ejected before the Leaſe is made, and he fon 
is to recover the Land and Term upon his Leaſe. In 'Treſpaſs the {MW can 
Defendant pleads the Plaintiff's Licence on the fame Day for which voi 
the Plaintiff declares: In this Caſe there is no Need of a Traverſe, 35 

and the Day is material: For both Plaintiff and Defendant agree 30. 
upon the Day, and the Licence extends oy to this, and not to MW 
another Day. „ 


CASE 


% >» WW 


KX Information was brought againſt 4. for ſome of the King's 35 H. 6. 33. 


zs not paid. This Cuſtom doth not extend to the King's Goods, 
nor to ſtolen Goods, nor to Goods wrongfully taken: And the Cuſtoms ſhall be ta- 


E impriſoned. ' Nullum Tempus nec Locus occurrit Regi. An In- 


as by the King's Attorney. 


| though it does not mention how the Goods came to the Defendant's 
Hands. No Cuſtom ſhall bind the King for his Perſon or Goods; 
as Pontage, Murage, Waits, Strays, Toll, Lapſe, Alienation of a g 


= the Land: Theſe bind the King, as Gavelkind, Borough Engliſh, 

W ©c. although the Cuſtoms of London are confirmed by Act of Par- Hob. 87. 
liament, this Act is to be underſtood of reaſonable Cuſtoms. In 

E Treſpaſs againſt the Mayor and Commonalty of London, they 
juſtify by a Cuſtom there, the Plaintiff diſcharges himſelf by ano- 

ther Cuſtom there; Iſſue is joined upon the Cuſtom of the Diſ- 


1 Mayor and Aldermen by the Mouth of the Recorder: For no 


; ſaid Iſſue ought to be found for the Mayor and Aldermen at ſupra; 


be not paid: But in a Market Overt where a Toll is not uſed to 


takes away Property ought to be in an open Shop, and to ſuch Per- 
ſons as uſe to deal in ſuch Goods. A Cuſtom that a Tenant in Fee 

cannot demiſe his Land for any longer Time than ſix Years, is a 
void Cuſtom, Dyer 358. 12 E. 4. 8. 9 H. 6. 45. 34 H. 6. 10. 
35 H. 6. 29. 31 Elis. ch. 12. 1 Phil. & Mar. ch. 7. 5 Cb. 35 H. 6: 
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ewels which came to his Hands, and were detained by him; Þ 3 
the Defendant pleads the Cuſtom of London; that if any Goods are ä 
pawned there, they may be lawfully detained by him to whom they 
are pawned, until the Sum lent upon the Pawn be paid; and pleads 
further, that the ſaid Jewels are pawned to him for 1007. which 


Cuſtom there only extends to a Sale, not to a Pawn. The King ben — 
had Judgment to have his ſewels; the Defendant was fined and 


formation lies in the Exchequer for the King's Goods 2which were 
ſtolen, and may be brought by any of the King's Subjects, as well 


- 
” 


The Information for the King in the principal Caſe is good, al- 


Villein before Seizure: 77s otherwiſe of Cuſtoms which go with 


charge: This Iſſue ſhall be tried by the Country, and not by the 


Body can be a Party and a Judge in his own Cauſe. The Jurors 
are Judges of the Fact, and if the Jury in this Caſe finds that the 


the Judges will not receive this Verdict; for it is out of the Iſſum. 
In Caſe of a Cuſtom for a Sale in Market Overt, where a Toll 3 O. 127. 
| ought to be paid; the Sale does not take away Property if the Toll 


be paid, a Sale there takes away Property although no Toll 


be paid: As in London there is a Market Overt every Day in the 
| Week except Sunday, and no Tail paid; but a Sale there which 
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CASE LXII. 


21 H. 6.34 A N Approver approves ſome Perſons, who are attainted by Pro- 
Stamf. 144, 145,143. _ | | * 1 ? "8 5 
Approvement, Par. 4 X ceſs, and others which are beyond Sea; this Approver ſhall 
don, by the Judges be hanged: For the Commonwealth has no Benefit by his Approve. 
of both ment. The Wiſdom of the Law provides that if any Perſon be in- 
dicted of a Felony, and he upon his Arraignment confeſſes the Fe- 
lony, and diſcovers his Accomplices; becauſe of the Ingenuity of the 
Confeſſion, and for the Benefit which the Kingdom reaps from the wi: 
N Diſcovery of Malefactors, he ſhall be pardoned, if the Accomplices th. 
whom he diſcovers are Perſons who may be brought to a Trial, the 
and ina be tried by the Country, or conquered in Battle. In my W thi 


— * 
py 


Time Charles Nevil, who called himſelf Earl of Weſtmorland, 
| approved Dr. Parry for Treaſon againſt Q. Elizabeth: Parry was 
| LOS hanged, and Nee1i/ was pardoned before any Indictment brought a- D. 

1 : gainſt him. But this Approvement without any Inditment was K 
il ex Gratia: In Strictneſs of Law an Approver ſhould be indicted rit 
4 before his Approvement. WE i aol: be 1. 
Stamf, 144- A Perſon attainted, or one who pleads Not guilty upon his Ar-. 

| raignment cannot be an Approver after this Plea: In the firſt, Caſe dy 

Stamf. 1432 he is dead in Law; in the laſt, he is found a Liar when he becomes to 
an Approver, cui fides non eft habenda. He alledges contrary 

Things; by his Plea of Not guilty. he denies the Fact, and by his 

Approvement he 5. „ 


c | 
Allegans contraria non eſt audiendus. t,,, 


my 


13 
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39 H. 6. go. A Brings a Precipe quod reddat againſt B. the Tenant, B. 
Attaint, Error. 2 . pleads a Plea in Bar, Judgment is given. againſt B. B. brings F 
a Writ of Error, and aſligns for Error, that his Plea in Bar was x 
ſufficient to bar the Demandant: This is a good Aſſignment of Er-. 
ror; for the Count and the Bar make it certain. But to aſſign MW 
for Error, that any Plea pleaded is inſufficient without ſhewing 
1 due how, is not a good Aſſignment: A Plea may be inſufficient for 
an r, hat forerd Doubleneſs, or Want of Form, and theſe are Error. Goodneſs 
different Matters may and Truth are preſumed in the Law, not Falſehood and Error. 
ee LO. The Judges are not bound to eek for Errors in a Record, but to 
N. B They muſt be judge of the Errors aſſigned; and the Errors ought to be aſſigned 
| conſiſtent, not con- before the Sire facias ad audiendum Errores be awarded. q 
3 In Attaint, 5%. Aſſignment of a falſe Oath in it, quod ruratores © 
falfum dederunt verdictum in omnibus que dixerunt, is a good A- I 
ſignment; for the Iſſue upon which the Verdict is given is ſingle MW 8 
and not wanifold : This Aſſignment of Error, in omnibus Erratum, 2 
is not good; for the Judgment is founded upon the original Myit, WM © 
Count, Pleading, Hue, Proceſs, Trial, and ſo is manifold. A double MW © 
# See 4 Anne, ©. 16. Plea may be a ſufficient Plea in its Matter, + but yer "tis bad in 
Point of Form, becauſe it is ſufficient, or pretended to be ſufficient W 1 
in each of its Parts, and by this Means the Court is incumbred I l 
and inveigled. 5 ä . 
Reſolved upon 4 Vit of Error, in the Exchequer-Chamber. 
2 Oportet quod res certa deducatur in Tudlicitum. 
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7 Writ iſe » to the Cold of the County ts arrelt +: the hu A. 12 1 6. 41. 

FH reſt is made by one of them, or a Servant of one of th 83 7255 

it is good: But the Return of it ought to be in the Name of 7 em 4 Inf 136. 
a; and 4 Warrant made to the Servant of one of them to make 33 * 7-6 
3 the "Arreſt, ;Ought. to he. in the Name 1 hem all. It t the Arreſt — chamber. 


vas made by à Servant of one of them; and it is ſo tetutned; and Reſcous, Coroners, 
the Return lays that A made Reſcous upon ſuch Arreſt made by & Cant ee 
the Servant of one of them, upon a Precept made by ont of then; 

tis is a bad Return: And yet an Attachimetit ſhall be awarded a- 

8 gainſt the Reſcuſſer, and he ſhall be committed to Priſdn, altho 
de tenders a Traverſe to the ſaid Return. Aud this becauſe of the 
ODceteſtation which the Lay has for Diſobedience and Force againſt the 
Kings Mandate; and the Credit Which tht Law gives to the She- 
1ritf's Return. There * ck a Traverſe 0 a R {Cous returned, Dyer 212. 8. 

I by Wift: 2. chi l. nismen 
one Coroner can bold an Tri quaſt tpbet the View 2 dead Bo- 
i dy; two Coxoners aa to _, udges in Re: diſſeiſin; one Teryes 
50 pronbutite' an Outla . but the Entry. ought to be in the Name 
Fc all; and fo of All Procelles directed to the Coroners. If there 
; i be.c nly one. Caroner in the County, that one will. ſerve in all thoſe 
Caſes. F there be a 1 hag chat an Highway vr a Bridge is 
7 decayed; and that A. ought to tepait it; altho A. — this Pre- 
ſentmentz yet for this Time he muſt | repair; and jf the Traverſe 
: Wwe found with him, he ſhall be diſcharged for ever. The | 
| Law preſumes that the Preſentment is true till the contrary ap: „ 
. pears; and the publick Good Requires the Repaiting of Bridges an 1 
5 36 ibn 0 and the Puniſhment of Reſcuers; and thoſe who des 
s i e and oppoſe the Law with Force: 1 | | 


| Privarum incommodum public co. bono penſaturi 
Ly0d Rs zum oft, oft licitum. 


CASE LXVI. 


d A* the Nj 7 Prius, the Plaintiff, Defendant and fair appear- 28 H. 6. f. By the 
I ed; a Protection is caſt for the Defendant; varying from the Judges ofboch Bench: 

original Writ in the Addition of his Name; the Judges adjourn the Protection. 

f- {MW Inqueſt to another Day; at this Day another Protection is caſt, a- 

le greeing with the Addition in the original Writ : This Protection was 

„ allowed, for no Juror was worn. A Protection after the laſt Con- 

75 tinuance may be allowed at the Niſi Prius, as well as a Plea af- 

le der the laſt Continuance : There is equal Reaſon in both Caſes. 

i T1 Regularly, 4 Protection is only allowable at the Day when the + Vide poſt 2, 83. 

nt Tenant is demandable in Court, to excuſe his Default: It is not al- 0 

d lowablc after a Juror i is worn 
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38 H. 6. 16. * an Aſſiſe, the Parties appeared, aud only two of the Recognitor: 4 
39 H. 6. 17. appeared and were ſworn; an Habeas Corpora was awarded, and the 
Ante, Acne Aſſſe was e. at the Day of Adjournment, all the Recoꝑni . : 
+2. ++ tors aÞpeare: en Corpora Recaguitorum; but there was no 

» on 3s Entry. made oft e tWO urgrs «ho Were {worn, nor ot. 5 180 

i r the Plain. 


Fe awarded'before the Adjournment ; the Aﬀſe finds for the Plain. BY 
Tr hr is giver for him; this 1s Error: For; "in anAMſe, 
Aut 4 Y 


es and fo his fs Kere, ker in an AM 
39d; all chat palles be e Adjournment'ought to be entered (Which was 
mat ane in this Aſhte) chat. is, that two of the Recognitorg were fWworn, 
ny we judge er butch and an Tabus Chrpora awarded before the Adjournment! For per. 
Benches. © Hape g Releaſe, or ſome ſuch Matter was pleaded in Bar before the Ad. 
journment, which conld not be pleaded after the Adjonrnment: - As in 1 

leading af ple after. the laſt. Continuance, a Plea in Eſſe, before the 
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Continuance, cannat-be pleaded. 
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2% IA zer In an cn the Caſe was this; Tenant for 
Life, Remainder in Tail; Tenant for Life aliens in Fee, upon 
which, he in Remainder in Tail brings this Writ ; aud-the, Writ is that 
the Tenant for Life held ex Aſignatioue of the, Dovar, with Remain 
det to. the other in Tail; and he counts of the Alienation. in Fee by 
Tenant for Life; "and Iſſues: joined, that the Tenant for Life did not 
alien in Fee: This Hue is a Jeofail, for it mould be, that Tenant for 
Life did not aken Mods & Forma as the Plaintiff has declared; and this 
refers to an Alienation for Liſt, in Tail, or in Fee; for each of cheſe 
gives a Forfeiture to him in the Remainder. The Iſſue vas found for 
the Tenant in ris, Caſe, and Judgment was given for him; this Judg- I 
went was, reverſed. for this Jeofail, and becauſe: that the Writ was 54 
Aſſignatione, where it ſnould be Ex dimiſſone; for ſo-is.the' Regiſter ; 1 


99 > 


| For a Leaſe for Life, the Remainder in Tail, are but one Eſtate; but 
ie Writ Bx Afjpnatione is where the Reverſion is granted upon a pre- 
cedent Eſtate: But if this laſt Error had not been, and the Verdict had 
found an Alienation in Fee; Judgment muſt have been for the Plain- 
3 H. 7. 8. tiff; for the Verdict has made the Plea good. As in a Precipe, if the 
. Tenant pleads Non-Tenure on the Day of the Writ purchaſed, (with-. © 
out ſaying, or ever afterwards) and it is found for the Demandant; 
the Demandant ſhall have Judgment; for the Verdict has made the 
Plea good; for it is againſt the Tenant, if he was Tenant at the Time 
of the Writ purchaſed or afterwards: So in the principal Caſe, if it 
a. be found for the Demandant upor Iſſue taker of the Alienation in Fee; ÞW 
1 2 be LS for every *Alienation of the Freehold by Tenant for Life gives a Forfeiture. 
nant for Life alice. Upon a Writ of Error to reverſe a Judgment given in the Common 
bor the Life of any Pleas, the King's Bench will give the ſame Judgment which the Com- 
other: But his Alie- mon Pleas ought to have given. If an erroneous Judgment be given IM 
2 of his own upon a Plea to a Writ, that the Writ ſhall abate ; the Judgment up- 
2 bog a For- on Error in the King's Bench ſhall be, that the Writ ſhall ſtand; and 
Cana the Proceeding upon it ſhall be in the King's Bench, altho' it be Com» 
mune Placitum, (as Quare Impedit or Formedon, or other civil Action) 
notwithſtanding Magna Charta, ch. 18. For this Statute is only to be un- 
derſtood of original Actions, and of the firſt Inſtance. The Court of 
King's Bench is ſo high a Court, that a Record which comes there 
(which is coram Rege) ſhall never be remanded by any Writ : For the 
King cannot be commanded, The King has confented by Act of Par- 
liament, that Indictments removed out of other Courts into the Kings 
Bench, may be remanded. 6 H. 8. ch. 8. e F 
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For it ſeems to him that no Cuſtom ſhall prevail againſt a Statute 
A | * E66 4 2 in BS 


M8 


N. 
5 


pon a Writ of falſe Judgment in 
therwiſe. If in antient Deme 


ſtom there, is a Bar, If this Jud 
Pleas ; the Common Pleas ſhall only 


be ſome other Cauſe which takes away the Fu#i/dittion of t Court of 
antient Demeſne, fbr which the Judginent given for the Plaintiff in an- 
tient Demeſne is reverſable. The Court of Common Pleas hught not 
to judge the ſaid Plea ia Bar bad; for e ute of the 4 H. J. 
ſhall bar an Eftate Tail, and the Statute of #e/t. #. cb. x, Quod finis lea 
vatus, by Tenant 1, At e under 
Fines at the Common Law; and not to exrend to the antiefit Guſtom 
of antient Demeine. The Formedon in the Diſcender and Eſtates 


ly after he had Iſſue. 10 E. 2. Fitz. Formedon 55. and general Statutes 
are not to be conſtrued to deſtroy the Cuſtoms of antient Demeſne, 
which by Intendment of Law, concetn Agriculture and the Subſiſ- 
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in antient Demeſne, tlie Law ais o- 22 El 
| neſne, a Writ of Right Cloſe be brought a- Pyer 75 ond 
gainſt A. and if it be proſecuted in the Nature of a Formedon. in the 37 AG, pl. 4. 
Deſcerider ;_ a Fine levied there, and without Proclamation, þy the cu 
gment be ee in the Common 
3 the On judge that the Plaintiff ſhall be 
reſtored to his Action in the Court of antient Detiieſne; Unleſs there 


That Fines 


75 


, 


Tenant in Tail ipſa Fure ſit nullus, are to be under ſtood of 
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Tail, were at the Common Law: Such Tenant had Power ts alien on- 
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tence of the King and his Subjedts. Baruſley and, 
Coke in the third Part of his Inſtitutes ſeems 
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another Opinion: 


4 . . . 


mw „„ 
Under Correction, neither the Statute à H 5. fot Fines, hör the 18 
E. 1. for Fines concerns this Caſe; for neither of tbem ſays in Expreſs 
Words, that Pines with Proclamations ſhalt bar the Intail: Theſe Sta- 
tutes only ſay; that Fines with Proclamations ſtrall be Bars to all Par- 
ties and Privies, and to Strangers, if the Stranger 1 45 not bring his 
Action or make his Claim within flve Years alter ſuch Fines levied 
with Proclamations. And the true Intention of the 4 H. 75. was to 
take away and repeal the Statute of Nonclaim, enacted the 34 E. 3. N 
th. 16. and not to bar the Eſtate Tail any more than 18 E. 1. had 4 
done ; as "_ by the Statute of 32 H. 8. ch. 36. which ordains Fines 4 


levied ut ſupra, and Nonclaim at ſupray to bar the Tail. = 


CASE LXIX. 


P a Suit be commenced in the ſpiritual Court, for the Breach of an 36 H. 6. 29. 
1 Oath in the Non-payment of a Sum of Money, or in the making or OR | 
not making of a Feoffment, or concerning any temporal Thing; a 2, E. A - 
Prohibition lies; fot temporal Matters belong to the King's Court. 5 


By all the Judges of England. 


CASE LXX. 


| AN Information was exhibited for ſhippitig Metcbatidiſe, with an 37 H. 6. 12. 
{ X Intent to tranſport it to an 7/4wfal Place, and not to the Staple Pyer 95. 

appointed: Such Merchandiſes are declared to be forfeited, and the 2 
Intent ſhall be put in Iſſue in this Caſe. Upon an Information 2 H. 6. c. 4. _ 
for the King, he may have a Diſtringas with a Tales before there be Exp. 

any Default of the Appearance of a Jury upon the Penire Pacias ; 

and if any Perſon returned in the Perire Farins be omitted or miſ- 

named in the Diſtringas with the ales, it ſhall be amended. oo 

| | | Wo SThe the 
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the Return 6f; the Diſtfingat with the Taler and the Jurors re- 


7 


Onniun a Regh turned pon the Yentre Facias, upon their Appearance, the Panel of 


axle a dt King the Penire Facias ſhall be peruſed, and the 12 hall be out of the 


Prerogative. Panel of the Yenire Faceas, if it can be done, otherwiſe they ſhall 
RE Cn ah ha Takei, ra, 

Byt + Fultices of rhe Comma? Pleas, nnd the Barons of the Exch. 
A Statute was made the 5 E. 6. ch. 7. to puniſh any Uſury in Ex- 
pectation. An Act of Parliament can make the Intent iſſuable, tho 

the Common Law does not allow it, for Thought is ſecret. Cor 

hominis eſt inſtrutubile. Homer ſays, Mens habet in primis cæcos 

Humana teceſſus. The Common Law does not reſtrain any Man 

from going beyond Sea, if he be not reſtrained by the King's Writ 

of Ne excat Regnum, or by the King's Proclamation. The Writ 

of Ne exegt Regnum mentions, That the Party prohibited intends 

to prejudice the Kingdom. Theſe Writs and Proclamations are 

neceſſary for ſuch Reſtraint, for the Common Law does not allow 

the Intent to be iſſuable; and in the Tranſportation of Merchandiſe, 

Bills of Lading may be feigned. The Imagination in Treaſon, with- 

out Act or Word, is not puniſhable, nor ever was. Poluntas reputa-. 

tur pro facto. This Adage is to be underſtood, where any Act is 

Dyer 296. done, or Word ſpoken, or an Endeavour uſed to commit Treaſon, 
altho' the Effe& doth. not follow. An Information does not lie for 

Uſury at this Day, without a corrupt Loan, and the Receipt of it; 

for it is founded upon the Statute of 37 H. 8: ch. 9. which requires 

ſuch Loan and Receipt: The Statute of 13 Elig. ch. 8 makes the 
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Contract void, altho there be no Receipt, 


Oo ee 
| „ : | 955 1 8 2 en : | | : 5 5 I: 1 
36H. 6. . A Juror returned upon a Venire Facias appears, and afterivards 


* 
1 


1 Crieſley's \ withdraws himſelf without Leave of the Court, he ſhall for'*it 
Cate. for this Offence one Year's Revenue of his Land. 20 Aſſiſe, pl. 17. 


Fa Tempeſt or ſome dreadful Accident compels him to with- 

draw himſelf, he ſhall be excuſed. Fogaſſa's Cale, Plowd. Com. 
S 1 

36 H. 6. 5. HE King's Tenant by Knight's Service in Capite, gives this 
Land to H. for Life, the Remainder to B. in Tail; he in 

Remainder dies, his Heir within Age; afterwards Tenant ſor Life 

dies; this Heir ſhall be in Ward to the King, if the Kiug will, 

This Caſe is ſo abridged by Fitz. Title Gard, 57. Br. abridging 

this Caſe, Title Gard, 4. cites the Remainder to be in Fee to V. 

with F772. 27 H. 8. 26. agrees. See the S atute of 34 E. z. ch. 15- 

it ſeems to me, that the King ſhall not have the Wardſhip of this 

Heir, for the Reverſioner is J enant to the King. The Biſhop of 
Durham, who has Jura Regalia, in ſuch Caſe could not have the 
4H.6.222 ½ Porfeiture for Treaſon of the Land of ſuch Tenant in Tail, for he 


- 


— 28 Was not his Tenant: And the Statute of J/ef. 2. de Donis divides 


12 El. the Eſtate Tail from the Reverſion, and makes them 2 Eſtates; and 
. 50 8 binds the King: And before the ſaid Statute of Neft. 2. de Donis, 
bens Caie. and the Statute of Quia emptores terrarim, the King's Tenant 


Fuz, Gard, co. might i eoff another to hold from him, and fo deprive the King 


Lord Parkiey's Caſe. c: ol | . 3 a 3 
Ea phat 95 Cale. of his antient Tenant in Demeſne. And tho' the Alienation was 


wirt out Licence, this was not material; for, by the Statute of 1 E. 
3. ch. 12. this Alienation ſhall Rand, and is only finable. 
3 _ | Tenaue 
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Second Century. 89 


Tenant for Life, Remainder in Fee of Lands held by Knights- 
Service; he in Remainder dies, his Heir within Age; the Lord grants 
his Seigniory over, Tenant for Life dies; this Heir ſhall be ifi Ward 
to Nobody: Not to the Grantee, for his [the Heirs] Father did 
not die within his Seigniory ; nor to the Grantor, for he has paſſec 
away his Seigniory. 2 C0. 82. Bingham! s Caſe. 


CASE LXXIIL. | N 
T is ordained by a Statute made the 15 H. 6. ch. 5. That upon 36 H. 6. 23 
an Attaint brought for a falſe Oath in a * Action concerning 8 Neceſſity 
Land which is worth 40 f. per Ann. or in perſonal Actions which E Retorne de Viſcount. 
ceed 40 /. in Debt or Damage ; that each of the Jurors in the At- By the Judges of 
taint ought to have in the ſame County where the Attaint is brought, — 
20 /. per Aun. In an Attaint brought upon this Statute, two were 
worn, who were worth 20/. per Ann. and there were no more in 
that County of ſuch yearly Revenue of 20 J. per Ann. In this Caſe, 
the other 10 Jurors ſhall be of the Freeholders of the ſame County, 
of the next beſt Value to this: And all this.ought to appear by the 
Sheriff's Return, if there be not ten in the County of this Sufficienty, 
but a ſmaller Number; in the Panel of the Attaint to be made in this 
EZ Caſe, thoſe of the faid Sufficiency ſhall be firſt ſworn before the next 
beſt, and then they hat are the next beſt. 
By the Fuſtices of both Benches. 
The 23 H. S. ch. 3. 1 that in Attaint, if the Thing in Demand 
be of the Value of 40 J. or more, the Jurors ought to have 20 Marks per 
Ann. in the ſame County; and if ſo many of ſuch Value can't be found 
there, a Tales ſhall be awarded of the next County. It ſeems to me 
that this Statute of 15 H. 6. is abrogated by this of 23 H. 8. altho 
both of them be in the Affirmative: For the 23 Ul. 5 has Words 
= which imply a Negative. An Attaint at Common Law remains 
notwithſtanding both the ſaid Statutes. 
The Common Law gives an Attaint in Debt, Covenant or Deti- 21 H. 5. 38. Keyle- 
nue where the Debt or Damage exteeds 40 xs. Hefti. 2. ch. 35 gves 
an Attaint in a Plea of Land: In 'Treſpaſs by Writ or Plaint it is 1 As 


7 


given by the Statute of 5 E. 3. ch. 7. if Damages exceed 40 . At 10 E. z. 


King's Bench, by the ſaid Statute of 23 H. S. ch. 3. 

The Writ of Attaint i is to ſummon 24 Knights; if the Sl heriff re- 33 1 
turns Gentlemen, it is ſufficient. An Attaint. did not lie in a Plea f. 19 K. T nal, 97. 
of Land at Common Law; for a Writ of Right lay for the De- FN. B. 5 
mandant, if it had paſſed againſt him in a Eh Action; and in a Vena. br. iii. by Mi- 
Writ of Right, if the Miſe be joined on the meer Right, there are 2 5 


r Milites, it was 
16 Jurors; and 24 can't attaint 163 for there ought to be 32 urors faid, Igales homines. 


Writ 5 Right is brought, and the Miſe is joined upon the great Aſ- TE 

ie; if the Writ of Right be brought in the Court of · the Lord, a 

Writ de magna Alſiſa eligenda ſhall iſſue out of Chancery; for this 

Trial ſhall be in the Court of the Lord: If the Writ off Right! be 

returnable in the Common Pleas, the Magn Afiſa eligenda ſhall 

iſue out of the Common Pleas, to cauſe 4 Knights to appear there, 

and to chooſe 12 other Jurors. Formerly every one Who had 451 

Per An. was compellable c to be made a Knight; or to pay 2 Fine; 

till the“ Stat. 17 Car. 1. ch. 20 abrogated this Law. Irtnere be not And 12 C c {4 


24 Knights in the County, the four Knights Mall chooſe the Re- 
due out of the next C ounty . 


Aa e 
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- 
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this Day an Attaint can only be brought in the Common Pleas or Fit Judgment, 207. 


| to falſify ſuch a Verdict. 24 Jurors are not double to 16, When the 5. N. B. 5. Statute 
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- Jiecond Century. 
CASE LXXIV. 
32 H. 6. 3 N Re- diſſeiſin, Error is brought, the Error aſſigned is, that . 
ment, judgment, I Who ſate with the Coroners, was not a Coroner, and yer gave 
Joinder. Judgment: This is Error. Where two join in Judgment, when! 
| one of them has no Juriſdiction, it is Error. Coroner, or not Co- 
= : roner, ſhall be tried by the Country; for he is choſen in the Coun. 
\ ty by the Country: Sheriff, or not Sheriff, ſhall be tried by the 
A Record ; for every Sheriff is by Patent. En 8 
4 By the Fuſtices of both Benches. 
' Nemo debet fe immiſcere rei aliens. 
70 7 OI An Inquiſition was found before the Coroner of the County, and 
Wrote v. Wigges. the Coroner of the Verge, where the Homicide was in the County; EK 
Fenne's Caſe. .' and it was ſo entered, and ſo certified: This is Error; for the Re- 
64." cord muſt be believed. Two Perſons ſubmit themſelves to the Ar- 
Dyer 220. bitrement of 4. and B. A. B. and C. make the Award, it is void; for Y 
. . the Judgment of C. might ſway the others. So of a Recognizance 
taken before one who has Power, and another who has not Power, 
it is worth nothing. But a Recognizance taken before one who has 
WW Power to take a Recognizance; and he takes it to himſelf who has 
. Power to take it, and to another; this Recognizance is void as to 
4 him who had Power to take it, and good as to the other. Judg- 
| WR ment given by a Judge 290 is Party in the Suit with another, and 
ſo entered of Record, it is Error, altho ſeveral other Judges {it 
there and give Judgment for the Judge who is Party. 
CASE UZXXY. = 
32 H. 6. 24. A Præci pe quod reddat is brought againſt two, one of them 
a 92 dies, the Writ ſhall abate; and in this Caſe, Journies Ac- 


6 Co. 9. Counts lies: But not on a Plea of Non-tenure, or Miſnoſmer. One 
Spencer's Caſe. Jointenant may occupy all by the Conſent of the other. Miſhoſ- 
mer and Non-tenure abate the Writ by the Negligence and Fault 
of the Demandant; but not fo the other Writ ; it abates by the Afi 

of God. N e 


N E NOIR" WTI 9 N N 
} n 4 > * — ae Su; 22 2 r * > 
. e RR r I OS Prone 39s THe i ASL TPT, es 
s %%% ĩ ĩ V ò ᷣ ⁵¶—vE . SC SERARED 
- 4 1 2 FI n be y Os Var at R r r 2 * #5 be ned. Ee 3 
r a EE FO ei be r ccc rob FOR ys og REY 
S end att 2 os N 2 PRESSE IE nd Me > BE Dd ODE „ . 
W „ e Er ĩðòi d — Es * 
* r < 8 6 8 


* 


R 


8 9 
— e 


Miſnoſmer; for an Aſſiſe is Teſtinum remedium. In ſuch Caſe in 
Treſpaſs, Oyare impedit or Replevin againſt two; the Death of 
one of them does not abate the Writ: But in Treſpaſs, Care 
tmpedit, and Replevin; no ſuch Perſon in rerum natura, 
as to one of them, before the Writ purchaſed, abates the 


2 


whole Writ: It is ſo, if any of them dies before the Writ purchaſed. 

* 3 In Aſſiſe, Treſpaſs, or Caure inipedit; if one of the Defendants dies 

C. B. Mich. Term. after Iſſue joined, upon Suggeſtion of this to the Court, the Court 

2 will proceed to a Lenirs Hai as, and Trial againſt the Survivor 

. only: But if one of them dies before Iſſue joined, the other alone 
B. 638. ſhall join Iſlue. 5 

„ 85 CASE 


Dyer 38. An Aſſiſe is brought againſt two, one of them dies; or as to one 
Floyd. 8 of them, there is no ſuch Perſon in rerum natura, the Writ ſhall | 
1. 7.2 not abate if there be a Diſſeiſor, and a Tenant remaining. So of 


' 
: . * * i 52. 
n 2 vi". 4 . 
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CA S E LXXVI. 


UE M redditum reddit is brought againſt a ſick Perſon, or 32 H. 6. 22. 

a Reclule or Abbeſs; a Dedimns poteſtarem lies in this LS nt 1 
Caſe, and the Defendants may appear by the Attorney; and the ment. By the Judg- 
Tender of a Penny by the Attorney as for Attornment ſhall ſerve ; © ot both Benches: 
for Fealty 15 not to be done in this Caſe, as in a Onid uris 
clamat, or Per que $ervitia. If in any of thoſe Writs, Iſſue be 
joined, or a Demurrer, and it is judged againſt the Defendant, it 
ſerves for Attornment. 

If, upon any of thoſe Writs, the Defendant appears, and will 2 E. * 
not attorn, and ſaith ſo, this does not ſerve for Attornment, it is — 
only a Contempt; and he fhall be committed to Priſon, and ſhall 


h . there remain until he attorns. An Eſtate veſted by Act of Law, 
by Parliament, by Patent, by Deviſe, by Purchaſe of a Villain; 8e 4 Anne, ch. 16, 


the Poſſeſſion, Reverſion and Services in theſe Caſes veſt without 
any Attornment. 

When a Manor 1s conveyed by Fine, the Conuſee ſhall have a !! 47 4 T6 
Per que Servitia againſt the Tenants of the Manor. In Ouid Ju- 33 
ris clamat, and Per que Servitia and Onem redditum reddit, the De- 
fendant may make his Attorney after Plea pleaded ; but not before; 
unleſs in the Caſe of a tick Perſon, a Recluſe or an Abbeſs. 


CASE LXXVII 


A Writ of Conſpiracy is brought againſt two ; one pleads not 365-1 . 71. 
E guilty, the other juſtifies ; both Iſſaes being joined are found © <2: 


R addock's Caſe, 
with the Plaintiff, and intire Damages and Coſts aro given: Both Dyer 141. 


the Defendants ought to join in the Attaint, and the Releaſe of Attaint, Joinder in 


one ſhall not hurt the other; for they are forced to join, and the At- e 
taint is brought to excuſe them from the ſaid Damages and Coſts, 
and not to gain any Thing. But where there are two Plaintiffs in 
Debt or I' reſpaſs, and an erroueous Judgment 15 given againſt them ; 
there the Releaſe of one ſhall bar the other in a Myit of Error 
| brought by them ; for they are to recover a joint Debt or Dama- 
ges by the Reverſal : 'tis otherwiſe if Judgment be given againſt 
them as Defendants; for in this Caſe, the Writ of Error "only 
tends to excuſe them. 'There are two Cob Parceners or Jointenants, 1: II. 4. 26. 
one of them is an Alien or attainted of Felony, they are diſleiſed ; 7 _ * 
they ſhall join in an Aſſiſe or Precipe, and a Bar to one of them | Fitz. Utlawry, 5: 
is not a Bar to the other. But Outlawry in Treſpaſs, Debt, gc. 7 Co. 1. : 
where two Join in a real Action, and one of them is outlawed, N 
tais Plea of Outlawry abates the Whole Writ. In an Aſſiſe of an 
Office, where two bring the Aſſiſe, and one is an Alien, the whole 
Writ falls: For the Office is entire. 9 E. 4. 12. Nasots's Caſe. 
2 Aſſiſe, where Alienage is pleaded to the Writ, or in Bar, after 
he Allegation, the Concluſion ; is that the Defendant Pelit f quer 

. a / debet. 
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CASE LXXVIII. 


34 H. 6. 26. H E Servant of A. is impleaded, the Maſter goes to Counſel 
ns learned in the Law, to have Advice on Behalf of the Scr- 

ed in Error, vant; an Action of Maintenance is brought againſt A. he pleads 
the Matter aforeſaid, and avers that it is the fame Maintenance, 
and it is ſo found; Judgment is given for the Defendant, and affir- 


med in Error. 


Servi ſunt humiles amici, ideo omni humanitate gaudere 
debent, Seneca. 


med in Error. 


21 H. 7.39. If Treſpaſs be brought, and the Count is that the Defendant 
Die ee 243. at a certain Day and Place did the Treſpaſs, and the Defendant 
PT IEP juſtifies at the ſame Day and Place; there is no Occaſion for a 
Traverſe or Averment, that it is the ſame Treſpaſs. Tis other- 
wiſe, if the Juſtification be at another Day or Place; for then there 
is Occaſion for an Averment, that it is the ſame Treſpaſs: In one 
of theſe Caſes, the Plaintiff and Defendant conſent; in the other 

not. 


3 3 BY SY King's Tenant in Capite aliens without Licence, and 
Chamber > om takes back an Eſtate to him and his Wife in Tail, Remain- 
Stamf. Przr. 31. der to his Right Heirs; the Husband dies, ſhe enters, the King 
mw 196. pardons her all Alienations without Licence: 'This Pardon diſcharges 
Alienation fans Ii. this Alienation ; for ſhe enters as Tenant without the King's Li- 


cence, Pardon. cence; and this is an Alienation without Licence, and a Wrong 
done tothe King. Me 
By the Juſtices. 


CASE IXXX. 


Has Judgment in Debt againſt B. and a Capias ad Satisfa- 
e Ciendum againſt him; B. is taken by Force of it; the De- 
fendant's Attorney informed the Court that he had a Writ of 
Error in this Caſe before the Execution executed, which Writ of 
Error he had not with him at the Time of the Execution; B. was 
committed in Execution, at ſupra: For B. ought to have deliver- 
ed the Writ of Error before the Capias was awarded, or after it 
Was awarded, and before Execution to have a Sperſedeas. 
b By the Juſtices of both Benches. 
Vieilantibus ſubſerviunt Tura. 


34 H. 6. 18. 
19 H. 6. 43. 


5 5 1 A. has a Capias ad Satisfaciendum againſt B. B. has a Super- 
Count, 16. Jedeas to it in his Pocket, B. is taken upon it by the Sheriff, and 
31 El. immediately delivers the Sperſedeas to the Sheriff; this ſhall diſ- 
2:4: 16 charge him from Execution. 

2 H. 7. 19. 

e 320 HT 3 f 

34 H. 6. 18 and 45 Die fiunt in incontinenti, inefſe videntur. 

19 H. 6. 8. | = The 
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Second Century. 93 


The Common Plone, after Execution awarded, and a Writ of Dyer 79. 
Error delivered there before Execution executed, may award a $;- 
pet ſedeas. If an Order or Rule be made by the Court, that Exe- 
cution ſhall not iſſue, or if Judgment be entered before it be Pronoun- 
ced ; altho Execution be executed; i theſe Caſes, it ſhall be ſet 


aſide by a Superſedeas quia tmprovide emanauit. It the Plaintift; 


in a Writ of Error be Nonſuit, or does not remove the Record be- 
fore the Day of the Return of the Writ of. Error, or if there be too 
long a Day between the eſte and the Rerurn of the Writ of Error ; 

no Superſedeas mall avail in theſe Caſes, becauſe of the manifeſt 


Delay of Juſtice, Fuſtitia non eff neganda, non diferenda. 


CASE LXXXI. 


Precipe quod reddat i is brought againſt Husband and Wife, ar rH. 6.6. 
Protection is caſt for the Husband, becauſe he is in the King's Ser- 1. 85 wo 


Re: and the ſame Day an Tunoteſcimms is delivered to the Court, by Fit-. Protection, 107. 


which it appears, that he is not in the King's Service: This is a De- jd elbe a 
fault in botÞ Husband and Wife, and a Grand Cape ſhall be awarded. es. as 
The Default of one of them is the Default of borb ; but if the Pro- 

tection had been allowed, the Parol would have been without a Day, 

and after the Year and Day might be revived by a Re-ſummons. If 

a Protection be allowed, and repealed within the Year and Day, a 


Reſummons ſhall be aw arded within the Year and Day. 


An Eſſoin of the King's Service, does not put the Parol without a 47 „H. 6. 
Day, by the caſting of it; but a Day i is given to him who caſts the eee 4 6, 
Eſſoin to bring 1 in his Warranty, which is called VHarrantia die. F N. 1 
This is a Writ which teſtifies the Eſloin, and ſuch Eiloin is as a Pro- 25 1 
tection for a Year and a Day. In a Precipe guod reddat againſt Hus- Default, 4: 
band and Wife, the Default of the Husband, is the Detault of. both; 
for this is no Miſchief to the W ife; for after Default upon Default ot 
the Husband, the Wife ſhall be received to defend her Right as 
Feme Sole. 


In a Precipe guod.reddat, the Sheriff returns that the Tenant 1H. 6.3. 


aß ſummoned ; whereas in [ruth he never was ſummoned ; the 


Summoners, Veiors, and Pernors die; in this Caſe, if the Tenant Jo-:- 
ſes his Land by Judgment upon Default, an Action upon the Caſe 
lies for him againſt the Sheriff for his falſe Return, and he ſhall re- 
cover againſt him the Value of the Land /6 loft. At this Day 
by the Stat. 31 El. ch. 3. no Grand Cape ſhall iſſue in a Præcipe 
quod reddat, if upon the Summons, Proclamation was not made at the 
Church Dovr of the Pariſh Where the Land lies, on Sunday after Di- 
vine Service, at leaſt 14 Days before the Return of the Summons. 
„„ z H.6. 5, 
- Perkins, 33. 64. 
H E Abbot 7. acknowledges a Statute or Reeognizance, this Fitz. 5 8. 
ſhall bind his Succeſſor; for the Convent cant be made Party * 3: 8 
y ES lib. 
to either of them, and a Chattel only is deveſted by the Execution of a A. Abbot. 
Recognizance or Statute. An Abbot can't diſclaim, for that j, de- 1 Fins ol ae: | 
veſt the Fee out of his Convent, and it is not warranted BY: anv Net. ho i er 


Dean and Chapter, 
Upon a Recognizance acknowledged by the Abbot J. a Cin Facias or by an Abbot 


iſlues againſt him; he is depoſed, and R. is choſen A. bbot, before the Re- Vithout his Convent, 


did not bind at Com- 
turn of the Heir Facias : In this Caſe NR. can't appe ear to this Scive mon Law. 


Pactas:; for he has no Prejudice, he is no Party; and Judgment in 16 E. 3. 
this Caſe againſt Abbot 7. cant prejudice Abbot R. W here R. 55 . 
3 b „ Abt Ot F. N. B. 196 


„ 


„  I< VV 


18 3.4. 
Dyer 223. 
18 El. Dyer 348. 


Appeal by Howel a- ding this Return. See my Repertory, Tit. Acer ment. 


gainſt Forteſcue. 


4 H. 6. 22, 23. 
21 H. 6. 10. 

10 H. 6. 3. 
28 H. 6. 1. 
Protection. 


* v. ante 2, 66. 


not appear. But upon a Capias awarded againſt him to impriſon 
or Land to be loſt, or his Life brought into Danger; he may ap- 
For he has a Day in Court by the Roll, and his Non-appea- 


in a Precipe quod reddat the Sheriff returns, that the Tenant 15 


Return, that he ſurrendered himſelf at the Exigent. In an Appeal 
againſt A. for the Death of a Man, the Sheriff returns, that the 


94 Second. Century. 

: | Abbot at the Time of the Return of the Fire Facias: But in 
this Caſe a ſpecial Scire Factas lies againſt R. 

Vj all the Judges of England. 7 

110 Entry, 643. Upon a Capias againſt A. the Sheriff returns him ſick, ſo that A 

he cannot have his Body at the Day without the Danger of his at 

Death; upon Affidavit that 4. is grown well, a Duces tecum ut. di 

pena of a certain Sum of Money, ſhall be awarded to the Sheriff fe 

to have his Body in Court at a certain Day. fy KE7 

8 E. 4 15. In Debt, Treſpaſs, or other perſonal Action againſt 4. upon the [t 
4 9 Summons or Attachment, the Sheriff returns Non eft inventus & 


nihil habet in his Bailiwick ; at the Day of this Return, A. can- 
his Body, or upon a Proceſs, upon which Iſſues are to be loſt, 
pear, altho' ſuch a Return as above were made by rhe Sheriff 
rance would be of great Prejudice to him. Upon the Summons 


dead ; upon Averment that the Tenant is alive, the Demandant 
ſhall have an Alias Summoneas. Upon an Indictment of Felony 
againſt A. the Sheriff returns J. outlawed; A. may aver againſt this 


Writ came 700 late to him; 4. may appear and plead notwithſtan- 


_ Fiſeus, Dos, Libertas, Vita, ſunt in lege favorabilia. 


© AE ein. 


A ng may be allowed after the Array is challenged, 
'Jand the Triers elected and ſworn, or After an Adjournment : 
But no Protection can be allowed after a Juror is ſworn, for it is 
a manifeſt Delay of Juſtice. And regularly a Protection lies on- 
ly where the Defendant or Tenant is demandable ; for the Pro- 
tection is to excuſe his Default, and he cannot make Default when 
he is not demandable. 8 


By the Fuſtices of both Benches. 


"nw ES ae 2: Bs, 3 - CE mo 


Rex quod eft injuſtum facere non poteſt. : 


A Protection does not lic to diſturb an Arreſt, or the Execution 
of it; for the Judges ought to allow it , which cannot be with- 
out the View of it. /t in Court. A Protection of the King's Ser- 
vice is not allowable perdente placito, except in a V oyage Royal. 
20 E. z. Protection. ts. 83, &c. 153. | 

| ; 
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CAS E LXXXIV. 


H E King's Tenant by Knight's Service, has a Son ſeven 2-614, 
Years of Age, he marries him to a Wife of 14 Years of 5 8 5 
1 Fro the King's Te enant dies, his Heir under 14 Years of Age: If Stamf tree ak 27. 
at 14 he aſſents to his Marriage; neither ſingle nor double Value is Pyer 369. 
due to the King, nor to any Subject in ſuch Caſe ; for this Con- 4,00 22: Gorge's 
= ſent at 14, makes it a good Marriage in his Father's Life- Time. Caſe. 

I here this Statute ſpeaks of the Daughter it is alſo to be under- 11g C. 2. c 24. abo- 
E ies the Value of 
1 ſtood of we Son. 


Marriage. 
Ay all the Fudges of England. 7 
(Pon alia inter minores contrata ante J ans nulla ſunt; In- e 
9 fants before this Age have no Uſe of Reaſon, and therefore 

= i/ftinſmodi ſponſalia nulla ſunt. If within the Age of Conſent. 

= (which is 14 for the Male and 12 for the Female) either of them 

dies, or diſagrees to the Marriage; the Wardſhip remains with 

the Lord, as if no Marriage at all had been ; and in the mean 

Time, the Lord ſhall have the C uſtody of the Ward, and 4 Writ 


Oo 

is Wis Raviſhment of Ward lies againſt any one- who takes him from 

t him. The Book of the 7 H. 6. is to be underſtood, of the Age of 
years or more. A Male of the Age of 7 Years is married to 

is a2 Female of 14 Years, before: the , is TY the has Iftue, this 1 H. 6. 3. 
| N is a Baſtard. | | 

C 


* A Onare Impedit i is bude Again a Patron and Incumbent, 7 l. 6. 15, 37. 
I at the Grand Diſtrefs, the Patron makes Default, the Incum- 8 Br. 
bent pleads that the Plaintiff was made a Knight after the laſt Con- 
tinuance, and 'zis ſo found; the Writ: ſhall abate: The Plaintiff 
cannot have a Writ to the Biſhop 3 for the Awarding this Vit 
would be a Judgment, and there can. be no Judgment where there 


is no Original ; and in this Cafe there is no Original, for it is a- 


bated 
37 the Faſtichs of both Benches. 

A Quare Inpedit is brought againſt two, one makes Default at 
the Grand Diſtreſs, the other pleads in Bar; there ſhall be a Writ 
awarded to the Biſhop for the Plaintiff, without his making any 
Title, by the Statute of Malbridee, ch. 123 and if the Bar pleaded 
by the other Defendant be ras for him, he ſhall alſo have a Writ 
to the Biſhop : Theſe two Perſons being admitted, inſtituted and 
inducted upon theſe two Writs, ſhall try their Right in an Aſſiſe, 
or Treſpaſs. If two Defendants in a Dua Trpedit plead ſeveral 
Pars, and one of them is found againſt the Plaintiff, the other with 
the Plaintiff, he ſhall not have a Writ to the Biſhop: Altho _ 
the Plea of one be tried firſt and found for the Plaintiff, there ſhall 
be no Writ to the Biſhop awarded till after the other Iſſue is tries. 


4 Where the Son and Heir apparent of an Earl brought a Writ, and 
Tr his Father died pending the Writ, the Writ did not abate: For 
] this happened by the Act of God, 31 l. 6. 29. But in the other 


Caſe of Ouare Iinpedlit, where the Plaintiff is made a Knight * This Law is alters 
pending the Writ ; the * Writ ſhall abate: For by the Statute de Mi- , Wirts 
litibus, he has his C hoice, either to take this Bit By or to be fined, 

This Statute is to be found among the old Statutes of the 5 E. 2. 
and is repealed by a Statute made 17 Car. x. 
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F 1 GAS LNNXVI 
i 3 Makes a Feoffment of Land to B. with Warranty, prozj- 
f e ſo that the Warranty ſhall be void: This is a void Pro. 
1 | 8 "oiſo. As in a Deed, an Habendum, which is repugnant to the Pre. 


By all the Judges of miſſes, is void; for both being in one Inſtrument, where the latter 
England. Clauſe is repugnant to the former, the latter is void. But if the 
Proviſo leaves any Benefit of this Warranty to the Feoffee, as if it 
be that he ſhall not vouch % Fegfor ; it is a good Proviſo, be. 
cauſe he leaves him 4 Right to rebut him. ie oil 
36H. 6.9. Such Warranty may be defeated and deſtroyed by. a Deed mad: 
at another Time. An Obligation of 100 J. is made by A. to 3, We 
proviſo that B. ſhall not pay this 100 J. the Obligation is good, ard 
the Condition void: But if the Condition be that 4. ſliall not pay 
this 100/. in 1000 Years, this Condition is good. Such Was | - 
ranty and ſuch Obligation may be made void by the Feoffee and Obl We 
gee, by another Deed, as aforeſaid. 2 3b T 
Where there are Contrarieties in the ſeveral Parts of a Deed 
or Fine, the firſt Part ſhall ſtand ; and the laſt in Wills, if they 
be not reconcileable ; as where a Manor is deviſed by the TeſtetorW* 
in the firſt Part of his Will to A. in Fee, and afterwards in the 
ſame Will, this Manor is deviſed to B. in Fee; A. and B. in this 
Caſe are Jointenants : But if in the. laſt Clauſe, there are negative | 
Words, that A. ſhall not have it, the Deviſe to B. 7s only good 
In Contracts, Gifts, Verdicts, 'Teſtimonies,where there are direct Con- 
trarieties for the ſame Matter at the ſame Time; the whole is void 
Omni interpretatio, fe fieri poſſit, in inſtrumentis ita frenda t| 
ut omnes contrarietates amoveantur, 


CASE LXXXVII. 


8H.6. 15. IB a Juror's Wife is of Kin by Blood to the Plaintiff or Defen: 
IS E. dant, it is a principal Challenge; for this Wife or her Iſſus 
5 H. 7.9. : : | | 
A-ticuli Super Char- may happen to be Heir to the Party in the Cauſe. 


tas, cap. 11. | | 2 | 
Zudged by all the Fudges of England. 


But to make this a good Challenge, this Wife ought to be alive, 
or to have left Iſſue; for if ſhe be dead without Iſſue, the Alliance or 
Conſanguinity between them is ended, and the Preſumption of 

Favour vaniſhes. : 

Jurors ſhould have three Qualities; 1. To be //7cin to the Place 
where the Matter in Iſſue ariſes. 2. To be of ſufficient Eſtate ac- 
cording to Law. 3. To be impartial. — 


: CASE 


chants, if a Cafe occurs for Which there is no Precedent, our Law 
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CASE LXXXVIII. 

ING H. 4. by his Letters Patents granted to the two Univer- 8H. 6. 19. 

- K ſities, that they might proceed according to the Civil Law in ee 

þ their Vice-Chancellor's Courts reſpectively, for Cauſes riſing within Ley Civil, Turiſdic- 

. the ſaid Univerſities touching any Scholar, or Member of the ſaid tion, Privilege, Pre- 

VUniverſities: This Patent was void; for the King by his Patent n 

e cannot alter the Law of the Land. 13 El. An Act of Parliament 

not printed enacts that they may proceed at ſupra; except in Caſes 

of Freehold, Felony, or Mayhem. Br. Caſes 288, 396. 

The Law of England takes Notice of the Civil Law; for the 

de Admiral in his Court, and the Conſtable and Marſhal in their 

: Courts judge according to the Civil Law: And ſo in the Cafe of Mer- 

1 


L | Br. Caſes 48 1. 
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will judge, as the Ciz//ians do, according to the Law of Nature, 


and regarding the publick Good. 8 E. 4. 1 2. 3 H. 6. 2. Hobart 11. 


GAS E LMXXXIX. 


N an Aſſiſe, the Tenant pleads, that the Land in Plaint is ſeiſed WES 
into the King's Hands, and tis ſo found upon the Examination Dyer 101. 


: of the Eſcheator; upon which the Aſſiſe is delayed: The Plaintiff Procedendo, Diſcon- 


Z | upon his Suit in Chancery has a Procedendo in loquela in the ſai d finuance, Aid le Roy, 


Aſſiſe; the Aſſiſe afterwards is /ine Die by the Non Venue of the 
Juſtices; there are new Juſtices appointed to ale this Aſſiſe: There 


zs no Occaſion for a new Procedendo in loquela for theſe Fuſtices ; 
but they cannot proceed to Judgment without a Writ of Procedendo 
ad Fudicium. 3 


By the Fuſtices of both Benches. 
ee 5 ; 1 r TS f V 
The Difference between Ald- Prayer and Rege inconſalto is: Aid 


E is only for the Party to the Plea, where the King has the Reverſion 


of the Land demanded; or where the King is bound to Warranty; 


en- 
lu 


or may ſuffer Loſs if the Matter paſſes againſt the Defendant or Te- 
= nant: A Rege inconſaulto may be awarded upon the Suggeſtion of a 
Stranger to the Plea, as Amicus Qui; upon Cauſe ſhewn that the 


4 King may have Prejudice. By the Statute 1 E. 6. ch. 7. An Ailiſ 


] the Parol, and ſo the Attaint be loſt, In a Writ of Error for cf. 


is not diſcontinued by the Non Venue of the Juſtices, but is teviva- 
ble by Reſummons, | 


CASE XC 
IN an Attaint, the Parol ſhall not demur for the Nonage of the 4 H. 6. 46. 


- Tenant, left all the Jurors ſhould die during this Demurring of #7, r 


| the Heir of him againſt whom Judgment is given for Land, Age 9 H. 6. 55. 


Ae Wh eee eee >; Artaint, Error, A 
does not lie; for his Title is diſproved by the Judgment; and N by all . 


g the Land is bound by the Judgment. But if the Recoveree, or Judges of England. 


his Heir infeoffs another, after the Judgment, and he dies ſeiſed, 


| tus Heir being within Age; the Parol ſhall demur for this 


3 


Ce Land 
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Land of which he died ſeiſed; for the Diſcent made a new Title to 

the Heir. The Recoveror has Execution, and dies, his Heir within 

Age, the. Recoveree brings a Writ of Right againſt the Heir; the 

Parol ſhall demur; for his Title was affirmed and not diſproved, 

| Error ought to be brought againſt the Recoveree or his Heir, and a 

19 H. 6. 25. Sire facias againſt the Tenant, before Execution upon the Re- 
| verſal. 

24 E. z. 4. J. recovers ten Acres of Land againſt B. 4. enfeoffs C. of eight 

Ae —4 of them, and leaves two of them to deſcend to his Son; in a Writ 

of Error brought by B. the Son ſhall have his Age: But C. ſhall 

have no Advantage by this Nonage, for he is a Stranger to the Suit, 

and no Contribution lies in this Caſe. Where Debt or Damages 

are recovered againſt A. all the Land of A. which he had at the 


Time of the Judgment, is bound by it; and upon a Hire facias a- 


gainſt the Heir and Terrtenants, all they who have Part of that Land 


by the Enfeoffment of 4. ſhall have Benefit by the Non-age of the 


ſaid Heir: For the Land was not recovered, and they ought all 
rateably to bear the Charge and Burden. If the Heir be of full 
Ape, he alone may be charged, for he ſhall not have Contribution 
from the others. Debt is brought againſt the Heir within Age upon 
the Obligation of his Anceſtor; the Parol ſhall demur during his 
Nonage. 8 E. 2. Fitz. Age 125. 29 A/. pl. 37. tis ſo upon a Re- 
cognizance, and alſo upon a Judgment in Debt, if a Hire facias be 
brought upon it. 8 5 


Ante 2, 5. * In a Præcipe quod reddat, where the Tenant vouches, and the 


19 E 


1 0 Sheriff returns upon the Summons that the Vouchee has no Land 


where he may be ſummoned, and that he cannot be found in his 
Bailywick; an Alias Summoneas and a Pluries ſhall iſſue; and 
after theſe a Sequatur ſub ſuo Periculo is awarded: If the Sheriff 
don't return this J/r:i# at the Day on which it is returnable, the 
Demandant ſhall in this Caſe have Judgment againſt the Tenant, 
and the 'Tenant ſhall not have Judgment to recover in Value againſt 
the Vouchee, becauſe the Vouchee was not ſummoned. So in Er- 
ror, if he for whom Judgment was given below makes a Feoffment 


of this Land, and a Writ of Error is brought to reverſe the Judg- 


ment; before Reſtitution and Execution upon the Reverſal of the 
Judgment can be awarded, a Hire facias muſt be awarded againſt 
the Feoffee: For no Man ſhal) loſe his Land without being ſum- 
moned. Oni aliquid ſtatuerit parte inaudita altera, equum licet 
dixerit equus non fuerit. On SO 
-GASE XCL 


”* 


11 0 1175 \:, IK AtÞerine Queen of England, after the Death of K. II. 5. married 
(cc. J Oven Tudor Knight, deſcended from the Royal Stem of the 
11 E. 3. Princes of J/ales, by whom ſhe had two Sons and a Daughter; du- 

| NR 473 ring their Marriage ſhe ſued without her Husband by the Name of 
Roigne., © Queen of Fngland. (She was the Daughter of Charles, King of 


France.) Reſolved by all the Judges, that though a Queen marries 
a private Man, ſhe remains Queen, and a Perſon exempt to ſue, or 
be ſued as a Feme ſole; and that fhe is a Perſon capable to pur- 
chaſe Land without her Husband, with a Power to diſpoſe of it. 
A private Statute was made the 6 H. 6. that it ſhould not be lawful 
for a Queen Dowager to marry any Perſon without the King's Licence. 


3 | CASE 
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CASE XCI. 


Writ of Maintenance 1s brought by Husband and Wife, after 11 H. 6. 4 
A Iſſue joined, and before the N/ Prins, the Wife dies; the 2 H. C. 10. 19. 


Aſſiſe, Averment. 


8 
N 
* 


N / Prius proceeds; the Poſtea of the Nz/t Prius recites that at 

the Ni Prius the Husband and Wife appeared; (the Verdict be- 

ing found for them) they have Judgment; Error is brought, and is 

© afigned in the Death of the Wife before the N Prius; and upon 

this an Iſſue is joined, and found for the Plaintiff u Error: Vet 

. judgment was affirmed; for the Error aſſigned was contrary to the 
Record, and in this Caſe the Record muſt be believed, and not the 
verdict; for if an Averment ſhall be received againſt a Record 1 
that it may be reverſed, by the like Reaſon an Averment ſhould be | 
received againſt the Record of the Reverſal, and ſo produce an In- = 
W fnity. If the Error had been aſſigned, that the Wife died pending 


| Z the Writ, and it had been ſo found; Judgment had been reverſed. | 
VP pon a general Iſſue, a Verdict which is contrary to another 13 El. Dyer zoo. 
1 MW Record, ſhall be allowed; but not a Verdict found againſt the TT 
me Record upon which the Verdict is given, i 
39 


- CASE NCIII. | | 
Y [ Caſe of the Death or Removal of a Sheriff beſore the End of 22 H. 6. 51. 
e I his Year; no new Proceſs ſhall iſſue until a new Sheriff is made, 13 K 3 6. Pro. ö 
4 but ſhall wait till then, and not be directed to the Coroners: But ceſs, Viſcount. By 
sir Iſſue be joined, and the Plaintiff ſuggeſts to the Court that the nie Judges of boch 
d Sheriff is his Couſin, and the Defendant does not deny it; Proceſs 1 
ff ſhall iſſue to the Coroners to ſpeed the Suit. So if it be ſuggeſted in 3 

e Chancery, and not denied by the other Party, that the Sheriff is * The Words in the 
t, Plaintiff, or Defendant in the Suit; the Writ ſhall be directed to ome ef he 
the Coroners. [* By the Statutes of 12 E. 4. Ch. 1. and 17 E. 4. French Original; | 
Ch. 6. after the End of Michaelmas and Hillary Terms, no Writ but are direttly con- 
or Proceſs ſhall be directed to the old Sheriff, for the Sheriff is not wn. * 3. , 
to continue 77 His Office any longer.] Where a Sheriff makes a which enact that he 1 
e falſe or inſufficient Return, he ſhall be fined or amerced, as the geniesen Or | 
| | Caſe requires: But notwithſtanding theſe Miſdemeanors, the Writ Terms, 7 he have 
1- I ſhall continue to be directed to him, and not to the Coronerss SY of Diſ⸗ 


CASE XCIV. 


HE Corporation of the Bailiffs and Commonalty of Dale 14 H. 16: tz. 
3 has Land and Franchiſes; the King changes their Name, and 
e they are incorporated by the Name of the Mayor, Bailiffs, and 
u- Commonalty of Dae: The Land and the Franchiſes which they 
of had, remain with this new Corporation; for the new Patent of In- 
of corporation recites their former Name, and changes it as above; 
es and this new Corporation continues compoſed of the ſame Perſons f 
or and Place which conſtituted the old one. | 


ul | | | A Patent | 


* „ » 
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4 * r. 2. A Patent of certain Lands is made to J. §. J. F. is afterward 


Fitz. Feoflinents, 38. confirmed by the Biſhop, by the Name of 7. S. notwithſtanding this 


gs 5 Confirmation, a Patent had been made to 7. S. it had been void; 
. for Confirmation by the Biſhop is as a ſecond Baptiſm, and change, 
the Name. So in the Principal Caſe, if after their new Incorpo- 
ration, a Patent had been made to them by the Name of their old 
Corporation; ſuch Patent had been void. Every one is bound to 

know his own Name, and not the Name of another. 


C As E XCv. 
14 H. 6. 2. 1. Precipe quod reddat is brought againſt 4. A. vouches 8, 
8 * an the © X who enters into Warranty, afterwards the Demandant re- 
Judges. d leaſes all his Right to 4. 4. cannot plead this Releaſe, for the Con- 


tinuance now in Court is between the Demandant and Vouchee, 
and when the Demandant counts againſt the Vouchee, the Vouchee 
may plead this Releaſe, and may alſo plead a Releaſe to himſelf 
made after he had entered into the Warranty; for he is now Te- 
nant in Law of the Land. 5 
If in this Caſe the Demandant recovers againſt A. and 4. recovers 
in Value againſt B. the Vouchee, (B. not having pleaded the Re- 
leaſe) and the Demandant has Execution; 4. by the Force of this 
Releaſe ſhall maintain a Writ of Right, or an Aſſiſe againſt the 
Demandant, and this Recovery in Value ſhall not bar him from 
his Writ of Right or Aſſiſe; for the Value concerns the Vouchee, and 
the Writ of Right or Aſſiſe is not brought for the Land which was 
recovered in Value, but for the Land which the 'Tenant has: If 4. 
recovers in the Writ of Right, or Aſſiſe upon this Releaſe; . 
ſhall be reſtored by udita QOyerela to the Land fo loſt in Value: 
For A. ſhall not have both, - | PID 
FE 9 Right cannot dit. 


CASE Xcv. 


a, x 4 Ls Udgment is given in Treſpaſs, the Plaintiff fues a Sire faciat 
F. N. B. 104. a 5 Es 
| Dyer 168. againſt the Defendant to have Execution, the Defendant has the 


Audita Querela, Scire Plaintiff's Releaſe to plead, and being warned upon the Scire fa- 
—— 11 2 2 cias, he does not plead it, and Judgment is given againſt him: This 
cheguer-Chamber. Defendant ſhall not maintain an Audita Ouerela upon the Releaſe; 
or he might have pleaded it, and would not: But if upon the &cire 
facias, mbil had been returned, and another Sire facias had iſ- 
ſued, and uihil had alſo been returned upon it; in this Caſe the 
Defendant ſhould maintain an Audita Ouerela upon this Releaſe, 
for he had not Garniſhment zu Facto. 'Thoſe two Nihil are only 
Garniſhment in Law. 5 
Vieilantibus ſulſerviuut Jura, non Dormientibus. 

Upon a Recognizance, two Nibils ought to be re- 
turned upon the Sire facias, before Execution can be a- 
warded, but upon a ie feci returned upon he 
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* 3. 14. Change of his Name, the Land remains with 7. S. But if after the 'S 
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of them Execution may be awarded. S on Sci. Fac. to have a 
Charter of Pardon allowed. And upon a Judgment given againſt 
the Teſtator, and Sire Fucias ſued againſt the Executor to have 
Execution of this Judgment, two Nihils ought to be returned; 
but againſt the Party himſelf, one Nihil ſerves to have Execution 


in the Common Pleas, and two in the King's Bench. 


Detinue 7s brought for a Deed, the Defendant pleads, that the 12 H. 4. 15. 
Plaintiff and one 4, delivered the Deed to him upon Condition, and: 5 re 
that it was to be delivered to the Plaintiff, if the Condition was per- . Garnif 
formed ; but if otherwiſe, to be delivered to 4. and that the De- ment. 875 
fendant doth not know whether it be performed or not; and he prays 
a Scire Facias to warn A. This ire Facias iſſues againſt A. and 


altho' 20 Nihils be returned againſt A. the Plaintiff ſhall not have 


£ the Writing delivered to him ; for the Defendant is not in Fault. 


If the Garniſhee appears, he cannot vary from the Condition al- 
ledged by the Defendant; for if he varies, the Plaintiff ſhall have 
the Deed by Judgment agezinſt the Defendant ; and the Garniſhee 


E ſhall alſo have Detinue againſt the Defendant, if his Allegation of 


2 8 
— 
6 


= fays, if a Servant kills his Maſter. They are one Perſon, and there- 


the Condition is falſe. 


CASE XCVIL 


A Servant kills a Feme Covert, who is his Miſtreſs; this is Pet- 
A ty Treaſon within the Statute of the 25 E. 3. ch. 2. which 


19 H. 6. 47. 

By the judges of 
both Benches. 
"Treaſon, Equity. 


: | - 11 00, 29. - 
fore he is Servant to her. Poulter's Caſe, 


Clergy is denied in the Caſe of burning of D:vel/ing-Houſes, by 


F the Equity of the Statute of 23 H. 8. ch. 1. and in the Caſe of 


3 Proviſors upon the Statute of 27 E. 3. ch. 1. For theſe are Sta- 
tutes for the Publick Good, and therefore ſhall be taken by _ 
Equity. = 


| Plaintiff, not guilty: The other Iſſue ag91n/ 
found with the Plaintiff; the Plaintiff has Judgment upon this ſe- 


| the Defendant gave Money to certain Men for 


% 


CASE XCVAL 


Aintenance is brought againſt four, three plead not guilty, the 31 H. 6. 9. 

fourth juſtifies, ſaying that he went to Counſel learned in the g; JH 3 
Law, to take Advice for his Servant in a Suit which the Plaintiff Caſe. 1 

had commenced againſt the ſaid Servant; the Plaintiff replies, that 
Maintenance of the Maintenance, Joyn. 
ſaid Suit; upon this they are at Iſſue, which is found againſt the er in Action, Com: 


O teſſion, 
the former three is 


cond Iſſue (altho the Treſpaſs was ſuppoſed a Joint Treſpaſs by 
the Original and the Count) and he is amerced for the other. 
'This Judgment was affirmed in Error. For, the Plaintiff, by his 
Replication, did not confeſs the Treſpaſs by the four Defen- 
dants to be committed ſeverally; if he had acknowledged that, 
the Judgment had been given erroneouſſy. Where many are join- 
ed Defendants in Trehhaſs; if, upon a joint Plea or ſeveral Pleas — 
pleaded by them, a Verdict finds one of them guiity, and the others | 
not guilty ; the Plaintiff hall have Judgment : For, ſuch a Verdict | 
in Treſpaſs, in ſuch Cafe does not abate the Writ; for the FTreſpaſs 
may be ſeveral, or it may be joint, and the PlaintiT does not 
confeſs any Thing contrary to his VI rit. 
A. gives Money to B. to diſtribute ror a Suit between C. and D. B. 29 H. 6. 
does not diſtribute it; yet A. is puniſhable in an Action of Maintenance: If Fi. Maintenance, 


5 D d B. had 21 it. 40. 


N. had diſtributed it, they had been both puniſhable. . In * a Pre- 


Ante 2, 78. 
cipe quod reddat againſt a Servant, the Maſter cannot lay out his 
own Money in this Suit, but he may lay out the Servant's Wages. 
A Maſter may expend his own Money in Defence of his Servant's 
Cauſe, where Debt or Treſpaſs is brought againſt the Servant; be- 
cauſe of the Danger of loſing his Service. 
CASE XCIX. | 
EAI E B I is brought againſt the Heir upon the Obligation of his 
I I, Father; the Defendant 1 tat he has nothing by Di- 
Jac. Com. Ben. ſcent except 20 Acres of Land in Dale; the Plaintiff replies that 


Debt, Verdict, Tout he has more Lands by Diſcent, 272. 40 Acres more in Sale; upon 

OE” G this, the Parties are at Iſſue, and a Verdict is found for the Defen- 

dart; yet the Plaintiff ſhall have Judgment for the 20 Acres of 

Land in Dale, for the Defendant has confeſſed them, and the Ver- 

dict has not deſtroyed the Confeſſion : If there be a Diſcontinu- 

ance in this Caſe, it is not aided by the Statutes of Jeofails 18 

El. ch. 14. for the Plaintiff has Judgment upon the Confeſfion, and 

not upon the Verdict. In Debt, upon an Obligation, the Defen- 

dant pleads that he delivered the Obligation to the Plaintiff upon a 

Condition to be performed by the Plaintiff, which the Plaintiff has 

not performed, and therefore it 7s not his Deed, and upon this, they 

are at Iſſue, and a Verdict is found with the Defendant, that the 

Condition is not performed, and yet Judgment is for the Plaintiff; 

for the Defendant's Plea bile the Obligation to be his Deed, 

and the Verdict does not diſprove it, and the Iſſue is Deed or no 

Deed; and whether the Condition be performed or not, is not 

material in this Caſe upon this Iſſue, I 5 
Confeſſio facta in 1 omni probatione major - eft. 

An Obligation of 100 4. upon Condition to pay 50 J. at a cer- 

tain Day and Place; in an Action of Debt, upon this Obligation, 

the Defendant pleads a "Tender of 50 /. at the Day and Place, and 

adbuc paratus ; if the Plaintiff will, he may have Judgment for 

the 50 J. But if he joins Iſſue upon the Tender and Refuſal, and 

the Verdict paſſes with the Defendant, the Plaintiff loſes the 

whole Obligation; for he has renounced the Condition, and the 

Benefit of it, by not praying Judgment for the 50 J. and this his 

 Avarice ſhall hurt him; and there is no Confeſſion in this Caſe, as 

there is in the principal Caſe concerning Debt and Aſſets; nor is 

there in the principal Caſe any Claim of a Forfeiture as there is in 

the laſt Caſe. 


2 Co. 5. 
Goddard's Caſe. 
Often adjudged, 


Volknti non fit injuria. 
YET 6 


1 HE King by his Patent, grants to B. the Cuſtody of the 
Land and Heir of A. who is the King's Tenant by Knight's Ser- 


3 5 H. 6. 
Fitz. Gard, 14. 
Gard, Prerogative. 


12 C. 2. ch. 24. abo- Vice; 4. afterwards dies, his Heir within Age; a Tenant 2yh0 holds 


„ by Knight's Service of the ſaid Heir dies, his Heir within Age: The 


Patentee ſhall not have the Wardſhip of the Heir laft men- 
tioned; but it belongs to the King; for he is not Heir to 4. 
and though he be in Ward: to the Heir of 4, and the * 

5 5 25 
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= paſſed the Wardſhip of the Heir of A. to B. Yet ſuch a ſpeci- 
al Caſe requires ſpecial Words: And B. ſhall not have this ſecond 
Wardſhip in Right of the firff Wardſhip. . 


By all the udges of England. 


| The King's Grant to A. of all Fines and Amerciaments of the Dy* 268. ; 

- * - — 2 H. 7 7— k 
| Tenants of 4. does not paſs Fines and Amerciaments impoſed in 22 ad: pl. 45: 
| the King's Bench, Common Pleas or Exchequer, nor before Ju- Plowd, 


ſtices of Gaol-Delivery, Juſtices of Peace or Clerk of the Market, 


7 


upon an of the King's Officers who are Tenants to 4. For theſe 
Hines, Oc. are Royalties, and ought to have ſpecial Words 70 
| paſs them. The Law is the ſame where there are Tenants of A. 
and a Fine or Amerciament is aſſeſſed upon one who is 'Tenant 
c I both of the King and . this Fine, Gc. does not paſs without ſpe- 
_ WH 547 Words zo grant the Fines and Amerciaments integre tenenti- 
n & won integre tenentium. 

b Jura Regis ſpecialia non conceduntur per generalia verba; 

1 

a . 
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Third Century. 


CASE I. 


gainſt 4. who pleads in Abatement of the Writ; that 
before the Seiſin and Diſſeiſin ſuppoſed; E. was ſeiſed in 


Land to him and his Wife during their Lives, 


Caſe. 


Mrit of Entry in the Nature of an Aſſiſè is brought a- ig 1 6. 25. often 
adju 3 1 
Lag ne 
OTIS ned! K. . 
Fee of this Land, and being ſo ſeiſed, leaſed the ſaid 6 Co. 24. Helliar's 


| - ©. - 1 Cafe. 


Wife is in full Life at Dale, and is not named in the Writ ; the and Avoidance, Tra- 


Plaintiff replies, that long after the Seiſin of E. of the Lands a- verſe, ny 


foreſaid, he was ſeiſed in Fee-of the ſaid Lands, and leaſed them 
to E. for Life, and that E. being ſo ſeiſed, made the ſaid Leaſe 
for Lives to 4. and his Wife, and that he enter'd for the Fotfei- 
ture, and was ſeiſed until A. enter d and ouſted him; this is a good 
Replication without traverſing the Seiſin in Fee of E. for that was 


confeſſed and avoided before; for when E. made a Leaſe for Life 


to the Husband and Wife, he gained a wrongful Fee to himſelf þ 


this Leaſe, which Fee is deſtroyed by the Entry of the 1 


dant for the Forfeiture, as is alſo the Jointenancy between A. and 
his Wife. e * 
A Confeſſion and Avoidance with a Traverſe make a Plea 
bad, for by that Means the Party denies what he has 

| c:nfeſſed. | | 


If a Leſſee for Life makes a Feoffment; or if there be two F. N. B. 150. 


3 Caſe of a Conuſee of a Fine ſur conuſans de droit come ceo with 
| Grant and Render to the Conuſor (the Land in this Caſe being 


or Conuſee had, was on 


E e CAS E 


the Conuſor's); in all theſe Caſes, the Law gives no Dower ; not to 

| the Wife of ſuch Leſſee for Life, altho there was no Entry for 
the Forfeiture; nor to the Wife of the Conuſee in the ſaid Cafe; 
nor to the Wife of the 2 for the Fee which the Leſſee 
y for an Inſtant; and the ſole Seiſin of 1% 
Husband was only for an Inſtant, and the Law makes ſole Seiſin 
| requilite to entitle the Wife to Dower; and the ſole Seiſin was alſo 
min Law only for an Inſtant, where the Husband, who was Jointe- 
nant with another, made the Feofſment. 


* or 44 2 Co. 77. b. 
Cromwell's Caſe, 
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CASE IL. | 
35. H. 6: 9, WO bring a Writ of Error, one of them dies; the Writ ſhall 
12 "> 5 abate; for the Judgment upon the Reverſal in a Writ of 
44 E. 3. Error, is, quod judicium reverſetur, © 27 que feſtituamtur ad 
33 8 l nov omnta qua perdiderant, and there cannp | : ps 7 to a 


t be an 

againſt Lord Caven- dead Man: But if there: be one or mort Defenh s ina Writ of 
diſh. ; Error, and ſome or all of them die ; the Writ ſhall not abate; for 
Bromley agar the Judgment for them is only that the firſt Judgment ſhall ſtand; 
Mich. 5 Jac. B. R. and there is no Award made for the dead Perſon to have any 
= 'Thing: And in this laſt Caſe upon the Death of the Defendants or 
one of them, a Fire facias ſhall be awarded againſt the Heir or 

Executor of the Defendant, as the Caſe requires. 
udgment afirm'd in Two bring an Audita Qperela, one of them dies; the Writ ſhall 
10 Co. 134. Read not abate; for this Writ, is to diſcharge the Execution, and not to 
and Redman's Caſe. recover by any 1 Outlawry and Excommunication are 
8 Ruddockes good Pleas in an Auſita Querela. In Error or Attaint to reverſe 
; - a Judgment obtained by A. againſt, B. upon a Verdict or Confeſ- 
ſion reſpectively; if the Outlawry was in the Action for which the 
.. Error or Attaint is brought, it is no Plea; for the Reverſal of ſuch 


i \# 


Judgment or Verdict deſtroys the Outlawry. 


Exceptio nulla eft verſus attionem- que exceptionem perimit. 
+,  Sublato fundaments cadit opus. | 


"Ut As E III. 


3 H. 6. 34. View. IN Dower the Tenant demands the View; after the View had, 
. the Writ abates for falſe Latin; the Demandant brings another 
Writ of Dower for the ſame Land againſt the ſame Tenant: He 
ſhall not have the View in this Caſe; for ↄiſus nom eſt ueceſſarius, 
and the ſaid Statute ſays non concedatur viſus nift ubi eft neceſſarius, 


Weſt. 2. cap. 48. | 
By the Fiiſtices of both Benches. 


CASE IV. 


EBT is brought againſt two Executors; they plead that the 
F 7 Y Teſtator made another Perſon, viz. A. his Executor along 
Re 19!” Em. With them, who has“ adminiſtred, and is in full Life at Dirham, 
berſon. and not named in the Writ; and they pray that the Writ ſhail 
abate: The Iflue in this Caſe ſhall be tried at Durham; and a 
Writ ſhall be awarded to the Biſhop of Durham for the Trial of 
this Iſſue, and after the Trial to remand the Record to the Court 
out of which the Writ iſſued. 


49 H. 6. 35. 
Hob. 138. Executors. 


By all the Judges in the Fxchequer-Chamber., 
2 E. 3. pl. 87. 


21 E. 4. 23. Two Executors are made, one of them does not adminiſter ; a Writ of 
3 » 6. 7. Debt in this Caſe lies againſt him alone who adminiſtred; for he who refu- 
190 N.. 3. 11 E as | 3 x 1 
Fir, Fiecutors, 80. ed to meddle with the Eſtate of the Teſtaror, ſhall not be charg'd with it. 
35 H. 6. 36. 3 | 5 But 


Dyer 160. 
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But where two are made Executors, and one of them proves the Will 
and adminiſters alone; in a Suit for a Debt due to the Teſtator, the 
Suit ought to be in both their Names; for he who refuſes or does 
not meddle with the Eſtate, remains Executor to advance the Be- 
nefit of the Teſtator, and not to his Damage where he does not 
meddle with the Eſtate; and he remains Executor during the Life 
of the other, altho he refuſed before the Ordinar. 


* 


e 


"4 


E. and A. alſo requeſts B. and C. to require D. and E. in the 
Name of A. that they alſo ſhall paſs the Eſtate to H. and they and 


did not ſpeak with D. and E. to this Purpoſe; A. afterwards ſells 


to him of it, and they do fo: Upon a Suit in Chancery by F. a- 


gainſt D. and E. they were diſcharged by the Advice of the Ju- 
ſtices; for A. did not perſonally require them to make an Eſtate to Chancery; 


F. F. may ſue A. and alfo G. if G. had Notice of the firſt Sale; 
and &. may alſo ſue A. for this Deceit. a 2 5 
Piendens eandem rem duobus falſarius gt. 


A623 A 


Dread and Fear of his Life by a Peer of the Kingdom, the 


refuſes to do it, to commit him to Priſon. This Writ is called a 

Hupplicaait. „„ 3 4 
e By all the Judges of England. 

Ordo nobilium pluribus gaudet Privilegiis. 


1. The Letter as aforeſaid. 2. They have a Knight to try any 


Iſſue which concerns them. 3. They are not to be arreſted for 
| Debt, Treſpaſs or any perſonal Action. 4. They are exempted 


from ſerving on Juries. 5. To have no Day of Grace againſt 


them. 6. Upon the Trial of another Peer for 'Treaſon or Felony, 
| they try him upon their Honour only, and not upon Oath. 
7. When they paſs thro' any of the Kings Foreſts to attend upon 
the King, upon Blowing an Horn they may have a Buck or Doe, 

as the Seaſon of the Year is. 8. They have Power in their Houſe 


in Parliament to reverſe Judgments given in the King's Bench. 


9. They have the Benefit of Clergy, though they cannot read. 
10. They are not liable to find Carriages for the King when he re- 


CASE 


B. and C. do all this, and paſs the Eſtate accordingly to F. but 4. 


the ſame Land to E. and requires D. and E. to make an Eſtate 


| Chancellor ſhall write a Letter to him to appear to find Sureties of p 
| the Peace on this Occaſion ; and if he does not appear upon the Letter, 
| a Supplicavit upon this Matter ſhall be directed to the Sheriff, or 
to ſuch other Perſons as the Chancellor thinks fit, to compel the 
fſaid Peer to give Security of the Peace with Sureties; and if he 


-4 Has theſe four Feoffees to his Uſe, B. C. D. E. 4. ſells this 39 H. 6. 36. 
£1. Land to F. and requires B. and C. to paſs the Eſtate of it to? E. + 14. 


PON the Oath of any Subject in Chancery, that he is in 35 H. 6. 


Fitz. Subpœna, 29. 
N. B. 80, 


Peers; 
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CASE VII. 


38 H. 6. 21. T the Common Law, if an Uſurper's Clerk was admitted and in- 
F. N. B. zo. ſtituted to a Benefice, before or on the Day of the Purchaſe of 
Prohibition, Quare the Writ, a Quare Impedit did not lie for the Patron. Weſt. 2. cap. 5. 
_ 89 helps this Caſe; the Writ lies if there be not a Plenarty ſix Months 
BY ng 4e ot before the Writ was purchaſed ; the Right is not deſtroyed by ſuch 
Plenarty and Uſurpation. Advowſon for Tithes lay for any Value of 
Tithes at the Common Law; but by that Statute it does not lie for leſs 
than a fourth Part. If a Contention be in the Spiritual Court between 
two Incumbents, who claim by ſeveral Patrons, a Prohibition lies, if 
the Suit concerns the fourth Part or more; but zf it be for leſs, a Pro- 
hibition does not lie. If it be for a fourth Part or more of the Ad. 
vowſon of the Patron whoſe Clerk is ſued in ſuch Suit, if he loſes ir, 
the Advowſon which is a temporal Inheritance will be much impaired 
by it; therefore a Prohibition lies. 1 e | 


England. 
7 Annæ, Cap. 18. 


As E vit. 


2 H. 6 I Treſpaſs the Parties are at Iſſue; at the Trial ſome of wg apy 

27 H. 0. 4 f Ds Ee" | . > 

28 H. 6. 1. appear, and ſome make Default; a Diſtringas with Decem Tales is 
4 H. 6. 22. awarded; upon this Diſtringas a full Jury appears; at this Day a Pro- 
By by Judges of tection caſt for the Defendant ſhall be allowed ; for he is then deman- 


dable, and the End of a Protection is to excuſe his Default. A Pro- 
tection does not lie, after a Juror is ſworn. 8 


CASE IX. 


\Everal Perſons were in Debt to A. B. buys theſe Debts from A. and 
upon this B. enters into an Obligation of 1000 J. to pay A. 500 1: at 
a certain Day; B. ſues A. in Chancery to be diſcharg'd from his Bond, 
becauſe the Debts aſſigned to him can only be releaſed by A. and only 
be ſued in A. s Name, being Things in Action; and ſo the Bond was 
given without any valuable Conſideration: A Decree was made by Ad- 
vice of the Judges, that this Bond of B. ſhould be diſcharged. 


37 Hl. 6. 13. 


If aſter this Decree, A. ſues B. upon this Bond in the Court of Com- 


mon Pleas, and B. pleads this Decree; the Court will reject this Plea; 
for the Common Law proceeds upon certain fixed and invariable 
Rules; the Chancery proceeds at the Diſcretion of a good Man. A 
Decree there binds the Perſon to Obedience, but does not at all operate 
upon the Matter in e | 5 

Buying of Debts is Maintenance at Common Law, and puniſhable by 
Indictment or Information ; but it is not pleadable in Bar of this Obli- 


gation; for the Condition of the Obligation was to pay a Sum of Mo- 


ney, not for Debts bought; and this Buying is collateral to the Con- 
dition. A Bond for Payment of a Sum of Money upon Condition, in 
| the Caſe of Simony ; the Simony may be pleaded againſt ſuch Bond by 
* 12 Ann. Seff. 2. Virtue of the 31 EJ. cap. 1. So for * Uſury by 13 El. cap. 8. 80 
cp. 11. againſt a Bond given to the Sheriff or Gaoler contrary to the Sta- 
tute of 23 H. 6. cap. 10. Theſe Statutes give Averments in ſuch 
Caſes; but there is no Statute which gives ſuch Averment in the 


3 . Caſe 


Caſe of Maintenance. The Advice of the Judges in the principal 
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Caſe was upon the Examination of the Matter in Equity. At 
Common Law, in a Suit upon an Obligation with a Condition to 
pay a Sum of Money, no collateral Matter is pleadable to avoid 
it, He who has a Decree in Chancery proceeds by Attachment a- 
gainſt the Party againſt whom the Decree was made. 

A Bond without any Conſideration is obligatory, and here 7s 
no Relief in Equity againſt ſuch » Bond; for it is voluntary, 
and as a. Gift, and no Conſideration is pretended. If a drunken 
Man gives his Bond, it binds him. A Gift of any Thing without 
E a Confideration, is good; but it is revocable before the Delivery to 
the Donee of the Thing given. Donatio perficitur poſſefiione ac- 
cipientis. This is one of the Rules of Law. 4. is indebted to 
B. and C. to A. 4. aſſigns the Debt due to him by C. to B. in 
Satisfaction for the Debt due by 4. to B. This is not Mainte- 15 i. 7. = 
nance. Ho ER 


CASE XK 
Y Uatermaines Sheriff of Oxford, upon Proceſs awarded out of 36 H. 6. 24. 


=. the King's Bench againſt 4. of Capias, Alias, Pluries & Fxi- + "4 ee 
gent, returned upon the Exigent, that 4. was 4 Exattus & Com- Dyer 222. 


| paruit, whereas in Truth he was 5 Exaftus and outlawed; the Pardon, 4udita Que 


rela, Patents. 


Kings Attorney prayed a Writ to the Coroners to certify the 
Truth of this; the Coroners certify that A. was outlawed upon tl e 
Exigent; Quaterinaines atterwards obtains the King's Patent of 
Pardon Ex inero motu, ſpeciali gratia & certa ſcientia, of all 
Miſpriſions, Offences and Contempts; after this Pardon was ob- 
tained, the Judges of the King's Bench fined him 100 J. for this 
falſe Return; the Fine was eſtreated in the Exchequer ; and upon 
an Attachment out of the Exchequer, Quatermaines was taken in 
Execution, and committed to the Fleet. He ſued a ſpecial Writ up- 
| on this Pardon, in the Nature of an Audita Querela, compriſing 
| all this Matter, and returnable in the King's Bench ; and was re- 
moved by Habeas Corpus out of the Fleet into the Marſhalſen : 
And this Matter being examined in the Exchequer before all the 
Judges of England, Quatermaines was diſcharged. t. 
{ Reſolved in this Caſe; 1. That the Patent by ſaid general 
| Words, pardoned ſaid Offence. 2. That an Habeas Corpus lies 
in this Caſe to remove Onatermaines out of the Fleet, tho com- 
mitted there by the Court of Exchequer for a Debt due to the 
| King. 3. That becauſe the Pardon preceded the ſetting on of the 
Fine, therefore the Fine may be diſcharged. 4. Ouaterniainues had 
| no Day in Court to plead this Pardon in the King's Bench or Ex- 
7 and therefore it ſhould be allowed him now. 5. An 
Audita Ouerela does not lie againſt the King, the Suit muſt be by 
Petition. 6. After Judgment, and before or after Execution, the 
King's Pardon diſcharges the Debt or Offerice and Execution of 
it, and is pleadable againſt the King: This Principal Caſe for 
the Judita Otiertla was aſter Execution, and this ſpecial Writ 
in the Nature of an Audit Onere/z was deviſed, and Quater- 
maine diſcharged upon it. 

5 F f nes CASE 
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_ ASE xI. a : 

By all the Judges of A Js wdicted of High Treaſon, abd Mii upon it, aj fort 
_ _ | of the Jurors ſworn, and becauſe there was not a full Jury, 
Treaſon, Challenge, they were adjourned to another Day; at that Day, a full Jury 
on" HAY „ appeared: They who were ſworn before ſhall be ſworn again, In 
25 tis Caſe, and alſo in Petty Treaſon at the Common Law, and 
at this Day, 35 Jurors may be challenged N for the 

11 Þ 1M, Common Law bein abridged as to this, Statute of H. 8. 
c. 10. is reſtored by the f 1 Mar. ch. 10. 10 5 Aer | Felonies,” 20 only 


$569. 0:6, 14- "BREE challenged peremptorily, at this Day by a 9 Statute made 
in the Time of H. 8. in a Suit between Common Perſons no Ju: 


ror is ſworn, till a full Jury appears.” =" * 
8 AS E XII. 

35 H. 6. 19. Is bound in a Bond to B. to Gree: B. harmleſs from a Bond 
— 1 „Which B. made to C. B. ſues A. upon his Bohd ; A. pleads 
$7 Caſes, that he has ſaved B. harmleſs from the Botid which B. made to C. 

o 5 4010 does not ſhew how; this” was judged a ' bad Plea. Non dam- 


By the - Judges of enificarus had been a good Plea; but Where 'Conſervavit indemnen 

both Benches. is the Plea, the Manner of Diſcharge ought to be hen. A Ju- 

Fleating, Conditions. ry: Cannot judge of ſuch wncertain general Plas ; the general Iſſue 
of Non apm ratur being waived, N. a general. Plea, and th 
Iſſue taken upon it, e the Jury: 


CASE XIII. 
21 H. 6. 15. 


* F Antetadet was N in an 1 Appeal of N ſued by 
1 A. againſt the Defendant's Servant; the Writ of Maintenance 


Maintenance Br. Was in loguela de Mayhem, and not in Appello; and yet adjudged 
7 good. The Plaintiff counted againſt the Defendant, that the Peter 
dant maintained the Suit in the ſaid Appeal, Iſſue is joined upon 
this, and it is found, that the Defendant gave B. a certain Sum of 
Money to diſtribute among the. Jurors, Who were to paſs upon 
the Trial of the Mayhem, but 'tis alſo found, that B. did not di- 
Ante 2,98. tribute any Money; the Plaintiff had“ Judgment, which was af 
firmed in Error: The Defendant's Eye was evil; for his Delivery 
of the Money to B. for that Purpoſe, is Maintenance, tho B. did 

not deliver it over to the Farors. 


1 


39 H. 6. 3 2 J . E King g ranted the Office of the Mai ſhalſea to the Duke of 
5 1 bare of Nor Norfolk in Fee, with Power by the ſame Patent to grant it to 


9 0.95. another for Life; the Duke makes a Grant of it to B. forLife, which 
Sir George Reynelbs js brought by the Duke's Attorney into the King's Bench; and there 
nnd ” IN inrolled at the Inſtance of ſaid Attorney; and B. is there {worn to ex- 
Office, Deputy, At- Erciſe the Office duly. The Grantee, 97 . the D. without ſpecial Words, 
torney, Forſeiture can't make a Deputy. 'Tho he has Power to make a Deputy, he cant 

do it without a Deed. A Miſufer of this Office by the Grantee for Life 1s 
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| al before the Verdict way" given,” the! Plaintiff Was nen to de Plaint. 


„„ .. * nen 
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Thi bird Century. 111 


a Forfeiture of the Fee Os the aid Office; tis i" « Bike 1 Law if 
the Deputy ſuffers a voluntary Eſcape of one in Execution for Debt 
or Damage, tis a Forfeiture of the ſaid Office; and the Law is the 
ſame, if there be many negligent Eſcapes. An Officer of Record 
cannot be diſplaced without Record. If ſuch Grantee for Life, or 
his Deputy be not able to ſatisfy for the Eſcape of one in Execus 
tion for Debt or Damages, Reſpondeat ſuperior. 

If a Gaoler ſuffers a voluntary Eſcape of a Felon, tis f in 
kan alone ; and not in his Superior. For the negligent Eſcape of a Fe- 
lon, if he de attainted, the Fine is 100 J. if not attainted, 100 f. to be 
levied on the ſaid Patentes In the Caſe of a Sheriff (where his 
Gaoler ſufters an Eſcape) this Forfeiture is to be levied: 2 him, 
and bis Gaoler is / anfiverabte to him for: it. iet 
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had heard the Evidence of the Parties; after this E Departure, 7 1 


abtidge his Plaint. 
After 7 is given and entered, the Plaint cannot be as 


9 
1 
2 
- "rv 7 7 o 
"A 5 & 3 
$5. 13 1 * ; ! : b 
1 bri 0 k . " 
8 . ” 3 W $ 
- Log . : . 
*» + j 
by) * ” ” , 
YN „ 1 ö : 44 
# " bY . 
8 "it = | 1 N % F Wy; e 5 | 2 N : 
ws : . a * * s 
« 
7 


7 . 
F * 


\ « +2 * + As 7 N #4» 1 * « \ ” 7 * * « * 
* 
̃ 7 11 : , | J 
"Yo ASE XVI.. We | 
0 | 8: | 
8 


N Attorney of the Common pleas Was aſſaulted at IVe fimin-/ . 
ter, and impriſoned in the Palace there by A. a Bill was Attorney, Juriſdii- 


cias. 


entered in the Common Pleas for this Offence; a Yenire Facias ;:; oe ode want 
© was awarded to the Warden of the Fleet to return % Aula 
aft. 24 to appear before the ſaid Juſtices, to conſider of cer- 

| tain Articles to be propoſed to them; the Warden of the Fleet 


returns 24 Attornies, who find the Bill true : . Acapias was awarded 
| againſt the Offender. 


By the Pin of botb Bonbbes: 


CASE XVII. 


H E King's Pardon of all Miſpriſior ions, . NE Con- 3) H. 6. 4. 


tempts, pardons an Offence againſt any Statute. Where the 1 i Us | : 


| Informer 9d ee his Swt before the Offender obtains the King's 6 H. 7. 15. 
Charter of Pardon: the Informer ſhall have his Part: But not "i Pardon,General Par- 


0 1 form 
be King's Pardon comes before the Suit of the Informer. . 


By all the 2 in the Hxcheguter- Chamber. 


CASE 


Cro. Car, 44. 


Third Century. 
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CASE XVIIL 


37 H. 6. 15. HE King being indebted to 4. in 100 J. 4. obtained the 
King's Tally, to levy it out of the Tenths and Fifteenths in 
the Collectors Hands; 4. the Plaintiff ſnewed this Tally to the 

Collector, when he had Aſſets in his Hands, and offered him an Ac- 

quittance, and he.refuſed to pay it; upon this, 4. brings an Acti- 

on of Debt againſt the Collector; the. Detendant pleads an Act 

of Parliament made before this Tally, to pay 1000/. to the May- 

or of the Staple which he had advanced to the King; and alſo a 

Tally to pay 100 4 to the Duke of Dori, and that both theſe Sums 

were to be paid out of the firſt Money which ſhould come to his 

Hands of the ſaid Tenths and Fifteenths ; both which he had paid; 


and that he had not Aſſets when the Plaintiff ſhewed him his Tally: 


1 This Cauſe was adjudged for the Defendant, and affirmed in Error; 
See 4 Anne;Ch. 16. for the Plea is not * double; for the Pleading of the Act of Parlia- 
de pleaded withLeave ment Was only an Introduction to the Subſtance of his Plea, which 
of the Court. is, that he had not Aſſets when the Plaintiff ſhewed him his Tally, 
F. N. B. 152. The King grants an Annuity in Fee, or for Life or Vears, and 

the Patent does not determine from whoſe Hands the Grantee ſhall 

receive it; this is a void Grant. So of a Grant of a Rent-Charg: 


out of the King's Manor, with a Clauſe. of Diſtreſs, this is a void 


Grant; for the King cannot be ſued, nor can a Diſtreſs be taken upon 


Land in his Poſleſſion. | 


l CAS E MIX. 8 
3 H. 6. 43 N Detinue, the Plaintiff eounted of the Deteiner of ſeveril 
g by” BN Things, and alledged the Value in Groſs, and not the ſeveral 
22E. 4. 28. Values of each of them by it ſelf ; the Defendant pleaded Non di. 
= nn. Verdict is found for the Plaintiff, and Damages in 4 
og ' Groſs Sum; the Plaintiff had Judgment, ich was affirmed in 
| Error: For the Verdict has made the Count good in this Caſe s 
ſeems to Fitzherbert abridging this Caſe. The Judgment in De- 
tinue is to recover the 'Thing detained ; and ifthe Sheriff cannot find 
it, to make the Defendant pay the Plaintiff the Value of the Thing 
_ detained with Damages and Coſts for the Detainer. In the prin- 
cipal Caſe, all the Things demanded ought to be delivered, or none 
of them; for if any Part of them be delivered, that Delivery is void 


becauſe there is no Value of that Part found by the Verdict; f 
the Damages are entire for the Value of the whole. The ſure Ways 
to declare ſpecially of the Value of every Thing by it ſelf. And it is 
in Waſte upon a Writ to enquire of Damages: And yet entire Dams 
ges may be given in Waſte ; when the Waſte is confeſſed, or nd 
denied 20 be in all the Places aſſigned waſted, or when the Reco 
very in Waſte is upon the Grand Diſtreſs: But it is otherwil 


when the Waſte is charged in ſeveral Places, and it is ſo found b 


the Verdict; for in this Caſe ſeveral Damages ought to be given 
Zet, if Waſte be alledged in Boſcis ſpar/im creſcentibus, entire Di 
mages may be given. | 


3 Ki CASS 


Third Century. 


CASE: XX 


A. Recovers Land in Fee-ſimple apainſt B. i in a 950 Action uled. 

where B. had nothing in the Land; becauſe B. appeared and 
pleaded to this Action, this Recovery ſhall deliver 4. and his Heirs 
by Eſtoppel, although B. ſhould afterwards purchaſe the ſaid Land. 
A Recovery by Default againſt the Father; in a real Action, leaves 
the Father, and his Son after his Death, to their Writ of Right 
But if the Recovery was by Default, and the Father was not ſum- 
moned; the Father, and after his Death his Heir ſhall avoid this 
judgment by a Writ of Deceit. 
By all the Fuuges of England. 

In Formedon, if the Tenant pleads ne dona pas, and a Verdict 
paſſes againſt the Demandant ; the Heir in Tail has tio Remedy but 
by Error or Attaint: If the Tenant pleads any collateral Plea, and 
tis found againſt the Demandant in the Formedon, by Trial; yet a 
Formedon lies for his Heir. Where a Recovery is againſt. Tenant 
in Tail, by Default; his Heir may have a Formedon. No Eſtoppel 
of the Father binds the Heir in Tail; by the Force of Weſtm. 2. 
ch. 1. | 
7. > difleiſed by C. B. A this Difſciſin recovers the Land 
| 2gainſt 4. by Default in a real Action; in this Caſe A. cannot en- Weſt, 2. ch. 4. 
| ter. If he was ſummoned, and made IE: his Default ſhall be 

puniſhed. | gf 


© A 4 XXL. 


T0 LIvie ſhall be ſued by any tir, if the Tenure be not of 55 H.6 6. 52: 

the King by Knight's Service in Capite, or in Socage in pr. Cafes; 187; 58; 
Capite. For Land holden of the King by Knight's Service 2 Ca- 115, 114. 

pite, if the Heir be of full Age at the Time of the Death of his 322-4 15 | 
Father; he ſhall pay Half a Year's Value of the Land: If the Te- F. N. B. 258. 256. 
nure be Socage in Capite, ſuch Heir ſhall pay Relief: If he be four- Gard, Livery, Cut. 
teen Years of Age at the Time of the Death of his Anceſtor, he 


ſhall pay nothing. Where the King has a Ward, becauſe of ano- b 12 C. 2. ch. 24: 


ther Ward who is the King's Tenant in Capite by Knight s Service; Services areabolif'd, : 


and the Ward becauſe of Ward comes firſt to full Age, he ſhall 
ſue his Livery; but not where his Guardian has ſued his Livery be- 
fore him: But though his Guardian has ſued his Livery before him, 
yet the King ſhall retain the Land and Body of the Ward becauſe 
of Ward till his full Age. So ſhall every other Lord do who has 
a Ward becauſe of Ward; if he has not the Seigniory by a de- 
fealtble Title: If ſo, the Entry of him who has Right thall avoid 
it: So of a Mortgage redeemed, and a Seigniory granted upon Con- 
dition. The Heir of the King's Tenant by Knight's Service; not in Dutchyof — 
Capite, at his full Age, after he has paid Relief, ſhall have an 
Juſter le maine. The King's Tenant of Lands within the Dutchy 
ot Lancaſter ſhall fue Livery, but not for Lands held of the DE) 
and lying out of the Dutchy. 21 E. 4. Go. 26 H. 8. | 
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33 . - 3 45 1 | | } 
10 H. 6. 15. WO bring a Formedon, the Demandants and Tenant are at 


Challenge, Jointe- 


nants, Appeal, I IIſue, a ſury appears; one of the Demandants challenges a 


Juror, the other Demandant will not challenge him: This Cha-. 
enge, and the Cauſe of it ſhall be examined by the Judges; and if , 
the Cauſe be good, he ſhall not be ſworn. So * 2s, where there 7 
are two Tenants; for one Jointenant, or Demandant for a Free- do 

hold cannot. prejudice the other. An Appeal of Robbery is brought an 

againſt two; upon the Trial, one of them challenges a Juror; this Li 
Juror, without Examination, ſhall be drawn againſt them bot. La 
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$028 $4. Brings a Writ of Conſpiracy againſt B. and others; this Con- up 


Fitz, Record, 4. 1 ſpirhey was to indict A. of a Felony, of which he was ar. L 
19 H. 6. 34 raigned and acquitted; the Defendants plead that the Indictment was Tr 
1 38. before certain Juſtices of Peace, who compelled; the Defendants to WW of 
Dyer 223. be Jurors upon finding the Indictment; and that they with others 
Conſpiracy, Certio- were Jurors upon finding the ſaid Indiftment, c. the Plaintiff re- 
plies ul tiel Record; in this Caſe the Defendants have a Day gizey 
them to bring in the Record; and fail; the Plaintiff. has Judgment; 
this Judgment was reverſed: For the Court of Common Pleas ought 
to have awarded a Certiorari to the Juſtices of Peace, to certify 
whether they have ſuch a Record; for they are an inferior Court 
to the Court of Common Pleas: But in this Caſe, where the Court 
is ſuperior, or the Juriſdictions equal, Day is given to the Defen - Pat 
diant to have the Record in Court by a certain Day. Na 
289 the Fuſtices of both. Benches, © . 


Peace, Barre. 


- 3 


3 CAS E XXIV. 


27 H. 6. 1 ( } ee facias returned to try an as, the imp made 
362: 7: 96 . Default; an Habeas Chr pora was prayed with a Tales wit! 
Stat. de Ebor. a Nife Prius. Non allocatur. An Habeas Corpora with decem ſtre 
wy" 3 57 Tales may be granted; and upon Default at the Habeas Corpora, tte 
Wif Price. 2 Diftringas with decem Tales with the Niſi Prius may be granted. fene 

— * enire facias ought to be returned before any Ni, Prins be Hur 


As E XXV. e 


„ | | 7 | | | the | 
11 1 1 Tenant in Tail to him and the Heirs Males of his Body makes 1 
Uſe, Diſcontinuance, + a Feoffment in Fee to the Uſe of him and his Heirs, before MW Pray 


Caſe, Plaintifſ- the Statute of 27 H. 8. ch. 10. of Uſes. This Feoffment was made docs 
do the Intent to levy 500 J. for the Daughter of A. A. dies, his Son I be f 
within Age, or of full Age enters; he is not remitted; for no Land Cou 
deſcended upon him. He has a Right, but no Freehold. If this FW ert 
Feoffment had been after the 27 I. S. of Uſes, and the Father had Age 
aiterwards died ſeiſed; the Heir had been remitted : But where A. on | 
8 1 „ „„ Daren. 


Third Century. 1 16 
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1 17 54 the ſaid Statute ; the Laid Heir muſt pay the « ſaid reels out of 
W tc Profits received; if he has not firſt re-continued the Eſtate Tail 


by a Formedon. % 3 GAA 
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ot, 4 Land in Lyndon ov ght to bo in Writing, 1265 APY 36 H. 6.4.0: 27 
A and inrolled in the Guildhall there; and that cage oye =; 
done by an Officer of the City. The Deviſe was to A. B. and'C.% Co. 84. b. 5 
and their Heirs, and that 4. ſhould have all the Profits during his Perryman's Cue An 


E Common La 
Land was averred to be repoſed i in the ſaid 4. B. and C. to the Uſe = a will, abe 


of 4. and his Heirs; and it was ſo provedt The Chancellor made * was in Wriding ; 


Heir ſhould! have this Land. Ar this Dayy, no Averment can be 52 H. 8. ch. 1. 
upon a Will, to ſupply an Uſe or Truſt of Wand: Fo a Will ef of os 5 
| Land deviſhble by the Statute ought to bein Writing zadad i the Caſe. 

E Truſt be not in Writing, it is to e e by Ne Siof the: Stature 
q of 32 H. 8 ch. 1. of Wills. riwahyO oi 5162 eich ni not 2 An 
I 9s ALY T6 


C AS E MVUI. 
„ | 5 
N E proper Nas, or Sirname of the Parties, or of We T9 6 
I ſtices, being miſtaken, is not amendable; for this leg ff a= 
_ ie of the Party; for the Clerk has nothing: to 90 8 
him bur :thę Information of the Party. Thie ſame is the Law of a e 
| Patent, and of a Writ of Error directed to the Chief] * if the 
1 Name of the eren or of the Ties ann mi an. r. 
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oF Account, the Parties are at Iſſue; a Jury is returned; they are; H. 6 

| | all challenged by the Plaintiff to he' within the Rape and Di- *** Challenzr, 19 
ſtreſs of the Defendant, and that one of the Jurors was Feoffee to 8 

| the Uſe of another, and had done Fealty to the Defendant; the\De- _., 
fendant confeſſes it, and prays a Jury to be returned of the "next 
Hundred; Triers were athgned to try theſe Challenges, and they 

found the Suggeſtion of the Plaintiff, and the Confeſſion of the De- 

fendant to be falſe as to many of the Jurors, but not as to them all: 


In this Caſe an Habeus Corpora with decem Taler was granted | in 14 H. 6. 2. 


9 E. 4. 6. 
the ordinary Courſe. Plowd. 74. 


Where the Plaintiff ſuggeſts that che Sheriff is his Couſin n, and Keyleway 56. 
prays Proceſs to the Coroners, he ſhall have it, if the Defendant 
does not contradict the Suggeftion; if the Defendant contradicts it, 
be ſhall not challenge the Array for this Cauſe, If the Sheriff be 
Coulin to the Defendant, he cannot pray Proceſs. to the Coroners; 
| {or the Proceſs to the Sheriff, is to his Couſin, and for his Advan- 
tage; and Delay does not hurt him. 


CASE 


ttt ene 


Life; upon a Suit in Chancery by the Heir of 4. the Truſt ok this eee a bo 


I b Will 
a Decree by the Advice of the Judges, that (A. bein dead) his by the State > ; 
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CASE: XXIX: . 


5 ha Is outlawed upon an Exigent, the Proceſs and the Original 


18. vary; regularly, this Outlawry is not reverſible without 2 
Dyer 174- Writ of Error. An Error in a Proceſs by the Fault of Clerks in 
Z,N.B. 21. the King's Bench is not reverſible, although in the ſame Term, 
rudy fog a. without a Writ of Error: Tis otherwiſe in the Common Pleas. - 


Dr. Dry Cale. e 8 _ By the Juſtices of both Benches. 
Fry eee Wa wy * 
6 Zi. Dyer 230, Hat quod fieri conſuevit. 
ien J. . Gent. of Date is outlawed; J. S. of Dale Yeoman is ta. 
ken upon the Capias Utlagatum ; he ſhall plead without a Writ of 
Error, that he is a Yeoman and not a Gentleman; and he ſhall be 
diſcharged, if it be ſo found upon a ire facias againſt the Plain. 
tiff: For in this Caſe, the Outlawry remains in Force againſt J.“. 
of Dale Gent. . 12 
5 As R . 
2 PON a Yenire facias to try an Iflue, the Sheriff returns the 


1 Panel; upon the Habeas Corpora the Sheriff returns Mas. 
conſuls 7 en- avi Ballivo Libertatis, Gc. this is a good Return: For, it may 
Aenne de Wigan, be, that the Liberty was granted after the Return of the Jeni, 
amt. facias, and before the Teſte of the Habeas Corpora: And allo i 

the Sheriff at firſt did Wrong to the Franchiſe, he is not obliged to 


continue it. 1 le 
= By the Juſtices of both Benches. 


CASE XXXI. 


1 oo 1 A Is bound to B. in an Obligation, conditioned to ſtand to the 
phate 21 1 Arbitrement of C. ſo that the Arbitrement be made befor: 


quer. Chamber, Ob- 15 Micb. and that the Obligor ſhall have Notice of it fourteen Days 
gation, Condit. before 15 Mich. to attend the ſaid Arbitrement ; and the 15 Michat. 
lis is fourteen Days before the Date of the ſaid Obligation; and { ¶ not 
the Notice is impoſlible to be performed: This Obligation is good, dert 
and the Condition void. Judged in the Exchequer-Chamber. dup} 
The Condition of an Obligation is to ſtand to an Arbitrement, iſ 
an Arbitrement is made which is void; the Obligation is alſo void: iſ the 
For the Condition was poſſible, and became impoſſible by the Act of Rea 
the Arbitrator. 17 E. 4. againſt 22 H. 6. a void Arbitrement is no lu tt 
Arbitrement, Er DEE 
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C AS E XXXII. 


\ Brings 'Treſpaſs againſt B. de clauſo fratto in Dale, B. H. 6. 5. By al: 

A. pleads a Recovery in Aſſiſe, againſt 4. by himſelf, of the TSA ; 
Land; the Plaintiff replies that it was not compriſed within the Trial. 
Recovery by Aſſiſe : The Trial ſhall be by Jurors without any of the 
former Aſſiſe. Tis otherwiſe, when an Aſſiſe is brought, and ſuch 
Recovery pleaded; there the 'Trial ſhall be by ſome of the Jurors 
of the firſt Aſſiſe, and by others. For Damages are only to be re- 
covered in the firſt, Caſe ; but in the latter, the Freehold. 


CAS R Watt. 


[JING H. 4. granted to the two Univerſities, Oxford and Cam- s H. C. 19, 20. 
bridge, that they ſhould have Conuſance of all Pleas e 
within the ſaid Univerſities; ſo that one of the Parties be a Scholar, FL 

of Member of one of them there; and that they might judge ac- 3H. 4. 37- 

1 85 ds | 1 R = 'Y H.6.2&3. ts, 
cording to the Civil Law. This Patent is void without an Act of II. In. Villenage. 
Parliament: For the King cannot alter the Law by his Patent. Hob. 11. 

By a private Act of Parliament made the 13 El. the Univerſities Br. Cafes 481. 
have Conuſancè of Pleas as aforeſaid, and to judge as above; ex- aue (OR: os: 
| cept in Caſes of Mayhem, Life, or Freehold. The Common Law Vs Juriſdition 
tikes Notice of the Civil Law, in the Court of Admiralty, and 
Court of the Conſtable and Marſhal; and of the Law among Mer- 
chants; and of the Canon Law in the Eccleſiaſtical Courts. And 
if any Caſe happens at Common Law, for which there is no Pre- 
| cedent; the Common Law will judge according to the Law of 

Nature and the publick Good. —{\— © TEE 


Lex eſt dictamen rationis. 


CASE XXXIV. Kh 

VA HERE Seiſin is materially alledged in a real Action, in a E. 4-9. * 
Ber, Replication or Title; it ought to be traverſed; and wech ”: 

| the Confeſſion and Avoidance of; Joint Seiſin and Survivorſhip will Traverie, Confeſſion 

| not ſerve: Fot the Allegation of Seiſin is poſitive, and is to be un- nt Avoicance, Gor 

derſtood ſole Seiſin. But where the Seifin is alledged by Way of tee, dsa. 

Suppoſition, as in a Mrit of Ayel or Mortdanceſtor, where the dy- rs. __ 

ing ſeiſed of the Anceſtor is alledged by the Words & quod cum in 

the Count; there a Confeſſion and Avoidance will ſerve, for the 

Reaſon aforeſaid. And /o if in the Writ of Ayel the Seiſin is alledged 

iu the Ayel zt dicitur. In Mortdanceſter the Writ is for the Jury 

to enquire whether the Anceſtor of the Demandant dir ſeiſed. 


Es 5 Hh „ 
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| CASE XXXV. 
2. 4. 8. S: A ' Member of Parliament be in Execution before the Parliax 
\L.y ment, he ſhall not be diſcharged of it by Privilege of Parija- 


Parliament, 5 ment. T heir Privilege extends to forty Days before the Parliament, 
Lege, Execution, E. anꝗ forty Days aſter: "If he be taken in Execution during this Time, 


2 Anne, h.8. he ſhall be enlarged; and after the Parliament riſes, when this 


Officers of Revenue Time, Leis. the forty Days] i is expited, Execution ſhall be revived, 


_ e 8 nt Lex nemini peratur iniquum, actus Curiæ neminem pt -avabit. 


Buy 5 Anne, ch. 8. Where a Demurrer was joined, no Continuatice was made; upon 
Privilege extended to 1 Writ of Error, the Court conſidered of it ſeveral T ers; and 
fifty Days. T 7 

See 11 W. 3. ch: 3. judged it no Diſcontinuance, Temp. C. 1. 


3333 


7 ASE XXXVI. 


3 E. 4. 8. IN Treſpaſs upon 8 Statite of 5 R. 2. 25. 7. che Defendant 
a EIT. pleaded that a long Time before the Treſpaſs 4 was ſeiſed ol 
85 Bakers Suut. 5. the Land in Fee, and being fo ſeiſed gave'it to the Defendant's Fa- 


R. 2. ch. 7. & 15 ther in Tail, who died ſeiſed, and the ſaid Land deſcended to the 


x ee n Defendant, and gave Colour to the Plaintiff by A. the Plaintiff re- 
E plies that he was ſeiſed in Fee, till the Defendant entered upon him 


The firſt Poſſeſſion and ouſted him; and he traverſes the Gift in Tail: And 2514 js 


will ſerve to main- 


il yn ol. the Judges of 1 ver For no Poſleſſic ion ſhall be 
the Defendant has jntended in the Dom but 


2 N SY ſelf has pleaded, An, Eftate, "Tail eannot be Fained by Dif- 


ven by the Defendant t ſeiſi In. 


to the Plaintiff, giv 
th 3 1 1 M etio or eff Gndith Pofidents; ub; neuter Jus Baler 
Poſſeſſion. f 
CASE XXXVIL | 
3 E. 4 Av Writ of forcible Entry i is brought upon this Statute ; that the 
$16.6 Tore En- Defendant entered with Force, and held zz with Force, in 


try, Inditment, the Copulative ; whereas the Statute is n the Disjunctive: This was 


106.411. adjudged good, and affirmed in Error. For it is a greater Crime 
: * Rk "3 £345 2h, FRO Copulative for both entering and detaining with Force, than. 
1 in the Disjunctive. An Indictment ought to purſue the Words of 
a Statute; an Indictment ſhall not be Wer by Equi). as a Writ 
may. . 4. Fac. 1; 1. N 
One majus complefitur i in ſe 9 mints ef. 
Qui heret in Litera. her et in Curtice. 
F. N. B. 248. | 
And by the Equity of 


the Statute, a Writ And up on ſuch Writ in the Copulative found for the Plant, 


in the Copulative he recovers treble Damages and treble ; © \ | 
hol 3 


9 


CASE 


this Eſtate Tail, which he him- 
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CASE XXXVII. 


N Treſpaſs, Iſſue is joined; at the Ni Prins, the Defendant 4 E. 4- 1. 
makes Default; this Default is recorded; at the ſame Ni Prius WS "= Default. 

a Protection is caſt for the Defendant, and recorded alſo; upon the e 

Return of the Polen, the Protection was diſallowed in the Com- 

mon Pleas: At the Trial of this Iſſue afterwards, at the Prayer of 

the Plaintiff, the Defendant ſhall loſe his Challenges to the Array 

and the Polls; for he has made Default, but his Evidence has not. 


Ay the Fuſtices of both Benches. 


CAS E XXXIX. 


A Is outlawed in the King's Bench; although before the Exi- 4 E. 4. 4. 
IA. gent was awarded in this Court, a Superſedeas to it was . l ie Judges in 
there of Record, yet this Outlawry cannot be reverſed without a #. © 
| Writ of Error: But the Court in this Caſe will grant a Writ to 5 H. Dyer 222. 
the Eſcheator that he ſhall not ſeiſe the Goods of A. and if he has poi 
ſeiſed then to reſtore them to A. upon his giving Security to be an- 
ſwerable for them, if the Outlawry ſtands: Such Outlawry in the 
Common Pleas ſhall be reverfed without a Writ of Error. Aſter 
Judgment in Treſpaſs for A. againſt B. where the King is intitled 
to a Fine-by the Judgment, and a Capias pro fine is awarded for 
| the King; before B. is taken upon it, the King's Attorney may 
grant a Superfedeas to ſtay it, but not afterwards; for upon the 
Prayer of the Plaintiff he may be in Execution for the Plaintiff, 
within the Year or after. Garnons Cafe, 5 Ch. 8888. 
| The Form of a Writ of Error in the ſaid principal Cafe is with- 
out Mention of the Parties, or of the Cauſe in Suit; the erroneous 


$ Awarding of an Exigem after a The” ee was there of Record, i 
| is only mentioned. If an Infant is admitted, by Guardian, a Re- ; 
| cord is made of it in the Common Pleas, but not in the King's Bench. | 
After a Writ of Enquiry of Damages is awarded, Continuances are . 
| uſed in the King's Bench, but not in the Common Pleas. An Iflue # 
joined to be tried is recited in the Penire facins in the Common 1 


| Pleas, but not in the King's Bench. The Proceſs againſt Jurors to 
try an Iſſue joined in the Common Pleas is Yenire tas: Habeas 
| Cirpora & diftringes ; in the King's Bench, Venire facias & di- 
| ſiringas without an Habeas Corpora ; and both Courſes are Law ; 
| for all the Uſages of the Courts of Weſtminſter are Law. 

Nil temere novandum; Cunſuetudo regni Anglie eft lex Angliæ. 


CASE XL. 


N all Actions where Proceſs of Outlawry lies, the Name and 17 Nu 4 
Sirname of the Defendant, and the Addition of his Quality or Parliament, Diſpo- 
Trade, and the Place of his Habitation then or lately, ought to be fition, Expoſition de 
in the original Writ; otherwiſe the Writ ſhall abate: And an Out- _— 

lawry upon ſach faulty Writ is reverſible: And the Addition ought 

| to be as above, before any Alias dictus; for the Alias dictus is only 

Reputation, and is not the * Aer db 5 7 

Subs | Hy T8 JUICES ot ENCES. 
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4 E. 4. 13. 

heſe three Acts were 
not printed. 

28 H. 8. 

Dyer 47, 48. 4 Jac. 
Sir Foulk Grevil's 
Caſe. 


Third. Gent Ury. 
CASE :XLL 
"HE Statute of the 14 E. 3. ordains that every Merchant why 
ſhips Goods to be exported, over Sea, inail be compeiied to 
find Sureties to import two Marks in Bullion upon bis Retwn, to 
be delivered to the Mint; and he ſhall have two Marks of coined 
Silver for it: Afterwards by Acts of Parliament of 45 E. 3. G10 
R. 2. it was ordained, that after three Years no new Charge ſhould 
be impoſed upon the Subject. Theſe laſt general Statutes did not 
repeal the ſaid Statute of the 14 E. 3. for it is a ſpecial Statute, 
and 'tis not a Charge to the Subject, for he has qui pro quo; gene- 
ralia ſpecialibus non derogant. TH N 
An Act of Parliament ordains that 4. B. who 7s Tenant in Tail, 


ſhall only make Leaſes for Life; the Statute of 3 2 H. 8. which en- 


ables Tenant in Tail to make Leaſes for, three Lives, does not 
repeal the ſaid Act, for the Reaſon aforeſaid ; and alſo one Statute 
is negative, the other Affirmative. After the Statute 32 H. 8. a 
Tenant in Tail binds himſelf by Obligation or Recognizance, not to 


make a Leaſe for Twenty-one Years, or three Lives; if he, makes 


ſuch Leaſe, tis good; but the Bond or Recogniſance is forfeited, 
An Act compels a Leſſee for Years to aſſign his Term within the 


Year, or his Leaſe to be void; the Leſſor has in the ſaid, Leaſe re- 


ſtrained his Leſſee from aliening on Pain of Forfeiture; ſuch Leſſee 
may alien without Leave of his Leſſor, without any Danger of the 
Forfeiture : Such was the Caſe on the Statute 21 H. 8. made to pro- 
hibit Spiritual Perſons to take Farms. A Leflee for Years of B. 


binds himſelf by Obligation to B. that he ſhall not. alien the ſaid 


Term, and the Leaſe has a Condition # it that he ſhall not aſſign 


his Leaſe to another without the Leſſors Licence; the Leſſor gives 
him Licence by Deed, and upon this the Leſſee aliens: The Obli- 
gation is forfeited; for this was a private Act of the Leſſor, and the 


Leſſee was not compellable to make the Aiſignment; as in the ſaid 


Caſe of the Act of Parliament compelling the Alienation, otherwiſe 
the Lev EMS. ot nm ond fon = 
Legitime imperamti parere neceſſe eſt, 


Ciuſtoms and Impoſitions are to be guided according to the Pre- 


cedents of the Exchequer, and the Regalig uſed in other Countries. 


By Bates Caſe 4 Zac. in the Exchequer. Lorq; I ane 28. 


Br. Caſes 308. 
10 H. 6. 15. 

3 H. 7. 3. 

Dyer 101. ay 
4 Co. 50.” the Sa 


e | HE King is entitled to Land by double Matter of Record, 
as by Attainder and Office; the King grants this Land to 4. 
At Common Law, he who had Right to this Land has. no Re- 


g. medy but by Petition to the King: Jo which Petition, it is requi- 
lers Cafe, Petition, ſite in this Caſe, that an Office be found for the Party, and zhat 


Traverſe, monſtrance Here be a Scire facias to the Patentee, and an Interpleader with 


de droit. 


him; by theſe Means to avoid a double Matter of Record by 2 


double Matter of Record. At this Day by the Statute of 2 E. 6. 


ch. 8. a Monſtrance de droit, or a Traverſe, with a Scire facias 


againſt the Patentee will ſerve, as the Caſe requires. 


By all the Judges in the Exchequer- Chamber. I 


Nihil tam naturale quam quidlivet difſoloi eo modo quo Rear, 
CAS 


4 
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GAS E N t. 


N Act of Parliament of the 1 E. 4. cap. 2. ordained, That all 4 F. 4. 41. 
A Indictments taken before the Sheriff in his Tourn, ſhould be Stam 87. 
certified to the Juſtices of the Peace at their next Seſſions; and that | 
they ſhould make Proceſs upon them, and not the Sheriff or his 
Miniſters; 4. is indicted in the Sherift's Tourn upon the Statute of 
Liveries, and this Indictment is certified to the next Seſſions before 
the Juſtices of the Peace of the County; the Juſtices of Peace 
ſhall not proceed upon this Indictment; for jt is void; for, the 
Tourn or Leet have not Power to inquire of any Offence treated 
by a Statute, unleſs ſuch Statute gives them Power to inquire of it; 
but this Offence of giving Liverics is only an Offence created by 
a Statute, which Statute does not give the Tourn or Leet a Power 
to inquire of it: C 

| | By all the Fudges of England. 

l poſſumus quod Fare poſſumus — 
This Word Indictment is to be underſtood of lawful Indiments: 
A Leaſe for Life upon Condition, requires the Circumſtance of 
Entry to avoid it; altho' the Condition be broken, upon the Breach 
of which the Leaſe is to be void: So in a Leaſe for Years rendring 
Rent, and upon Default of Payment to be void; this Leaſe is not 
void upon Default of Payment only, without a Demand of the 
Rent; and this Leaſe for Years upon Demand of the Rent is void 


wamnour-Epny. Sd 
 Ferba àaccipienda ſunt cum effeiin, 


CASE xv. 


2 King's Grant of an Office i requires Skill, as in the; E. 4. Mich. Rot. 
Common Pleas or King's Bench, to an unskilful Man, is 86. _ 
void; ever tho it be made to him and his Aſſigns. A Grant of an Dyer 1 
Office of Skill to an Infant, 7h be exercis'd in praſenti, is void; but Mar. 150. 
| if / futuro, and that he be of full Age and expert, when the Of- 5 e 
fice is to be exercisd, the Grant is good. The Biſhop of Roche- Office, Gra Non. 
ſter granted the Office of Regiſter there to A. for Life, and after ability. 
| the Death of A. to B. an Infant; at the Time of the Death of 4. 

F. was become of full Age, and being expert was capable of the Of. 
| tice; this Grant is good. Ihe Biſhop of Rochefter's Caſe, 5 Zac. 1. 


CASE XELY; 


Mrit of Deceit 2vi/l lie, where a Sheriff ſaiſelp returns a Sum- J E. 4. 94. by all 
mons. Jeſt. 2. cap. 39. gives the Averment, not ſummon- ſhe Judges of Eng- 
ed according to the Law of the Land; Articuli ſuper Chartas, Vena. b. a 
cap. 15. gives the Averment in an Aſliſe, not attached by fitteen Stamt. 85. * 
Days; and the Statute of the 14 E. 3. cap. 18. (where the Te- Prerogative, Deceit, 


; £ 0 | | d 
nant vouches, and the Sheriff returns the Vouchee ſummoned; wher 555 


in Truth he is dead, and there is no ſuch Perſon) gives an Aver- Writ of Deceit is 2 


ment againſt ſuch Return. The ſudgment in this Caſe was, by the new 28: . 3 
; # 5 3 x or Averment againſt 

Word concefſum, and that the Plaintiff thall be reſtor'd to his Land; the Sheriffs Return. 

but not to the Iſſues taken in the mean Time; {for the King had thoſe 

upon the Grand Cape) and that the Sherift and the Tenant capiantur, 
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Where Land is loſt by a Scire facias without Warning the Tenant, 
he ſhall be reſtored to the Land and the mean Profits. At this 
Day by the Statute of 3x El. cap. 3. no Grand Cape ſhall iſſue 
without a Summons and Proclamation made as the Statute requires: 
And at this Day no Seiſure is made for the King upon the Grad 
Cape; but there is a general Allegation of it in the Sherift's 
Return. 1 7H | 
The Word in a Judgment ought to be conſideratum eſt, and not 
conceſſum eſt; otherwiſe tis Error. $ judged upon Merit of 
Error. | OE och: 


—_____ 


_— 
. 


Holemnitates Legis ſunt olſervandæ. 


CASE XI VI. 


A Recovers againſt B. in a Precipe quod reddat, by Default; 
e the Writ of Deceit in this Caſe is Judicial, and iſſues out of 
the Common Pleas, and the Proceſs is Attachment and Diſtreſs in- 
finite, and is mentioned in the Writ; and in this Caſe A. and the 
Sheriff, and the Summoners and Veiors are made Parties by this 
Writ; that is, he who was Sheriff and made the Return of che 
Summons which by the Writ of Deceit is alledged to be falſe. If 
the preſent Sheriff did this Deceit, the Writ of Deceit aforeſaid 
| ſhall be directed to the Coroners. The Sheriff in this Caſe for 
Summoners returns C. & D. de Dale, Yeomen, Summonitores; the 
Tenant ſhall have an Averment againſt this Return, that there are 
in Dale, Yeomen, two C. and D.'s; C. and D. named in the 
Sheriff's Return to be the Summoners, are the elder; and other C. 
and D. the younger, by which the Sheriff has returned the ſaid 
falſe Summons to be made: This Iflue, which of them was return- 
ed by the Sheriff, and whether they be the Summoners returned by 
the Sheriff or not, ſhall not be tried by the Country, but by the 
Examination of the Judges: As Infancy upon a Writ of Error to 
reverſe a Fine levied by him during his Nonage; this Nonage 
ſhall be tried by Inſpection, and the Examination of the Judges, 
and not otherwiſe, _ 


5 E. 4. 93. 
0 Stamf. 85. 
Ve. na. br. 50. 


CASE: XEVIL 


18 E. 4. 15. LEON a Summons or Attachment againſt the Defendant in 
0 Debt or Treſpaſs; if the Sheriff returns aihil habet, nec eff 
7 7 — 5 Appeal, iueentis; the Defendant cannot appear; for he is at no Loſs; be 
Return de Viſcount, may appear upon a Return where Iſſues are to be loſt, or where 
. he is to be impriſon d, or his Land to be loſt, or his Life con- 
cern d. In a Præcipe quod reddat the Sheriff returns the Tenant 
dead; the Demandant by the Equity of the Statute of 14 E. 3: 
cap. 8. may aver his Life: So of the Life of a Vouchee, by the 
ſaid Statute. Upon an Indictment of Death, upon Proceſs upon 
this Indictment directed to the Sheriff, the Sheriff returns the Par- 
ty outlawed; the Priſoner ſhall have an Averment that he render d 
himſelf at the fifth County-Churt. In an Appeal of Death, the 
Sheriff returns rarde, yet the Defendant may appear. 1 E. 3. 

5 El. Dyer 223. 18 El. Howell's Caſe, Dyer in Appeal. 
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recorded, and returns it ſo into Chancery: If the Land be in the Cafe: 


CASE XLVIII. 


A Capaas is directed to the Sheriff to take A. the Sheriff returns; E. 4 53 
that he commanded the Bailiff of the Franchiſe, who has 

made a Return to him that he has taken J. and that he will have 

A.'s Body in Court at the Day of Return; and he does not per- 

form this: A Diftringas iſſues upon this to the Sheriff to diſtrain 

the Bailiff of the Franchiſe, ad habendum Corpus de A. the She- 

rift upon this Diſtriugas returns that the Bailiff, zihil habet; up- 

on this a Capias was awarded againſt the Bailiff; and he may be 

outlawed upon it. e 185 e 

By all the Judges in the Exchequer-Chamber. 


In a Quo permittat, at the Diſtreſs the Sheriff returns Non eff 3 E. 4: 3: 
incentus & nihil habet; a Capias ſhall be awarded: Lex deficere 

non debet in juſtitia exhibenda. Regularly at Common Law a 

Capias lies only upon "Treſpaſs v7 & armis, or for the King's Fine 

or upon an Indictment v & armis: But the Capias and Proceſs of 
Outlawry upon it are given by Acts of Parliament in Debt, De- 

tinue, Account, Annuity, and Treſpaſs upon the Caſe. A Proceſs 

of Outlawry does not lie upon an Indictment for Foreſtalling, for 

this is not © 5 armis, but contra pacem only. Lex non deficit in 
Juſtitia exhibenda. See my Repertory, Titlè Proceſs. 


GAS E XX 


A Writ of Admittas in Aſſociation is directed to the Juſtices of 5 k. 4. 11. 
Aſſiſe; A. ſhews this Writ of 4dmitras in Aſſociation to Fit, Aſſiſe, 459 


| fy | | 3 bY udges, Adlociations 
| them, but does not ſhew the Patent by which he is made Tuſtice: a 


In this Cafe, both ought to be ſhewn to the Juſtices of Aſlile. 
5 By all the Fudaes in the Exchequer-Chamber. 


The Judges of the King's Bench and Common Pleas and the Ba- 


rons of the Exchequer are made by Patent, in which the Word 


Conſtituimus is uſed. The Chief Juſtice of the King's Bench is 
conſtituted only by Writ. | 448 


CASE k. i vat | 


A Makes a Feoffment to the King of certain Land, ephich is ; E 4. 7. 
I. not recorded; the King takes nothing by this Deed. An 7 E 16. 
Eſcheator finds an Office of this Feoffment made vt ſupra, and not TN Wilcockss 


King's Hands the Chancellor upon Motion will by a S#perſedeas # 277 10 
reſtore A. to the Land; if the King has granted it to another, a 1 Co. 88. "Shelley's 
Sire factas ſhall be awarded againſt the Patentee, and the Chan- Cai: 
cellor ſhall reſtore 4. for it appears in the Chancery, that the ſaid 

Office, Patent, and Deed are all void. 


A Deed 


Third Century. 


| A Deed to the King of certain Land, acknowledged before a 
Judge, or Maſter in Chancery, and deliver'd into Court, and not 
recorded by the Neglect of the King's Officer, is good to the King, 


may 


A Deed made to the King by the Words Carolo Regi, or Regi Au- 


gli, paſles the Inheritance to the Crown without the Word Suc- 

ceſſors. A. deviſes Land to B. and his Heirs, B. dies, afterwards 

A. dies; the Heir of B. ſhall take nothing; for the Word Heirs in 

this Caſe is a Word of Limitation. Where Livery is made within 

the View; the Entry ought to be in the Life of the Feoffor and 

Feoffee. In an Exchange, if neither enters in their Life-time, the 

Exchange is void: If one enters, and the other not, and 7h7s /af 

one dies, the Heir of him who did not enter, may enter and avoid 

Wood's Caſe, 3 El. the Exchange; but he who had enterd before cannot avoid the 


Brett and Ridge's 51 2 I 3 
Cafe, Plowd, Exchange before the Entry of the ſaid Heir; but after it, he may 


Perkins, Tit. Ex enter into his own Land which was given in Exchange. Upon a 


change. Render by Fine to A. and his Heirs, or a Covenant to raiſe Uſes 
upon a Grant and Agreement perform d, or to be perform'd; and 
the Conuſce or Covenantee dies before Entry or ſuch Performance: 
The Heir of the Conuſee and the Heir of Covenantee may en- 
ter after ſuch Performance; for the Land is bound with the Fine 


and Covenant. 


* 


CASE: EL 


'IY Inditment at a great Court held with a Leet at a certain 
Place, Day and Year, it was found that A. had committed ſuch 
a Felony; this Preſentment is void; for it does not appear whether 
the ſaid Preſentment was at the Leet or at the Court-Baron ; if at 
the Court-Baron, it is void. So ſuch Preſentment at the County- 
Court with the Sheriff's Turn; is alſo void for the ſame Reaſon. 
By the Judges in the Exchequer-Chamber. 


10 E. 4. 15. 
Stamf. 95 
Indictment, Court. 


7 H. 7. 5 An Indictment is the King's Count, and ought to be certain for 
1 the Year, Day, Place, County, and Fact. Oportet quod res certa 
21 R. 2. deducatur in judicium. In perſonal Actions, the Day, Year, and 


Fitz. Retorn de a. Place ought to be expreſſed in the Count, but not in real Actions. 
In Waſte; when the Defendant makes Default at the grand Diſtreſs, 


vers, 33. 


Welt. 2. cap. 1. x” | REN ; | ; : 
22 H. 6. 45 or in a Care Impedit, or in an Avowry, in ſuch Caſes the Plain- 
2 H. 8:9 


tiff ought to count; but he has no Occaſion to count of a Vear 


vowry; where the Writ of Replevin abates, the Avowant ſhall 
have a Return, for it appears that the Plaintiff has the Cattle. In 
a Ouare Impedit; where the Writ abates, the Defendant ſhall not 
have a Return; for perhaps his Clerk is in; if not he may recover 
by a Quare Impedit as Plaintiff; and there can. be no Judgment 
where there is no Writ: Where the Writ abates, there is no Writ. 
In Treſpaſs, the Plaintiff counts that the 'Treſpaſs was committed 

'9: ſuch a Day, Gc. dicerſis diebus & vicibus; without ſhewing the 
Days of the Continuance of it; yet this Count is good: The Con- 
tinuance of the Treſpaſs is to be prov'd in Evidence for the Increaſe 
of Damages. 3 


C 


H. 8. 
Fitz. Treſpaſs, 


The Law requires four Things in Declarations and Pleadings. 


1. Truth. 2. Certainty. 3. Order. 4. Congruity. 


2 CASS 


Cro. 5219. Replevin. and Day; for the Defendant in one Caſe, and the Plaintiff in the 


_— —— n 
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CASE IT. 


ORD and Tenant, the 'Tenant is attainted is Petty Treaſon, 10 E. 4. 14. 

or Felony ; the Eſchcat of the Tenant's Land, wi the Char- 3 Fr 

ters of the Land, belong to the Lord: His Goods, Leaſes for Vears, . 1 
or Life, and Things! in Action belong to the King; and /o does the 

Year, Day and Waſte. It is Felony to ſteal young Pidgeons out of 

their Neſts, or Hawks out ot fheir Neſts; the like Law of reclaimed 

Deer. 


Fo By all the Jagen of England. 


CASE: LIL 


[Ul PON a Capias directed to the Sheriff 0 A. the Sheriff 10 E. 4. 15. 

returns a Reſcous by J. S. of Dale Yeoman, and mentions Dyer a1, 261. 10 

the Vear and Day, but not # & Place where the Reſcous was com- Viſcount. 

mitted ; this Return 1s void: For it cannot be traverſed for Want 

of a Place out of which the Jury ſhall come: But upon this Return 

the Reſcuer, upon his Appearance, ſhall be committed; and after- 

wards received to his "Traverſe, or Exception to the Indictment: 

For a Reſcous 1s a great and heinous Offence in Violation and Con- | 
tempt of Juſtice ; and this Want of a legal Form ſhall not excuſe him 4 


| from — 77 Terrorem & Exemplum. 


Ay the Faaker of both Benches. 


CXS'E * : „ 1 | 


px; an Attaint, an Aſſignment of the falſe Oath in onnibits que b k. 4. 6: 
dixerunt is a good Aſſignment; for it refers to the Iſſue, which 8 3 

ation, judgment. 
is ſingle: Erratum eft in omnibus, is not good; for the Record 
contains divers Matters, and the Judges are not 20 be put to ſeek 6 
| the Error, the Judgment is preſumed to be legal. The Jurors were wm 
| convicted in an Attaint, the Lands which they had at the Time, of | 
the Judgment pronounced, were ſeiſed into the King's Hands fof it. 


By all the Judges of England. 


In 138 and Attaint, if Judgment be given for the Plaintiffs, | 
they ſhall be reſtored to all that they loſt: It ſhall be as it ought | | 
to have been originally. At Bar Law the Judgment in At- _ 
taint does not relate to he Time of the falſe Oath, as for Fe- 
lony, it relates to zhe Time of the Fact: Homicide and Felony 
are great Crimes. The Land is not forfeited in an Attaint: The 
judgment at Common Law in an Attaint is, that they ſhall be diſ- 
abled from being Jurors or Witneſſes, or waging their Law, their 
Goods and Chattels to be forfeited, their Lands to be ſeiſed into 
the King's Hands, their Wives and Children to be turned out 
of Doors, they ſhall be fined and impriſoned, and their 

3 „ 
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ouſes to be pulled down, and Land plowed up. If an Atraint be 
brought upon the Statute of 23 H. 8. ch. 3. the Puniſhment is not 
ſo grievous. 


Oui parcit nocentibus, innocentes punit. 
Non eft arftius piuculum inter Homines quam jusjurandum. 


CASE EY. © 
A Is condemned in Treſpaſs at the Suit of B. and is outlawed 


and an Attaint ex conſequents: In Error or Attaint to impeach a 
2 if an Outlawry that Judgment be pleaded; tis no 
lea: But tis a good Plea, if it be in any other Action than that for 

vyhich the Error or Attaint is brought. 


2 5 By the Juſlicer of both Benches. 
Exceprio cuua e verſus allionem que exceptionem perimit. 


CASE LYL 
oY ERS WO Patents ate granted of the ſame Thing the firſt Patentee 
Patents, Sci: faciar. IL. ſhall have a Scire facias againſt the ſecond Patentee, to re- 


| = 8 peal the ſecond Patent. If the firſt Patentee be ouſted, he has his 
1 Flection to bring an Aſſiſe, or Scire facias; if the Patents be for 
0 Lands, or for an Office for Life, 1 


By the Juſtices of both Ser, - 


for every Man is a Servant to the Law, and to the King. 


By all the Judges in the Exchequer- Chamber. 
Omnes fubaiti ſunt Regis ſerci. 


; «© 64.46 — OY = - — 1 
o n dd ad Fw "IEP W—_ n — — — => 


Dyer 133, 198. Regularly the Law is as aforeſaid ; but the younger Patentee may 


1454.3 have it againſt the elder, 

Ca BK © 
7 E. 4. 10. N Debt, Treſpaſs, or any Action in which Proceſs of Outlawry 
Addition. lies; Servant is not a good Addition upon the Statute of 1 H. 5. 


is 


ay 


12 in Burgage of the King, and that the Heir of the Te-? 2. 4 16. 


| ſedeas ſhall be awarded to remove the King's Hands. For Tenure 


| found that A. is an Husbandman, and not a Yeoman: Yet the faid 


Writ ſhall iſſue to the Sheriff, and upon Payment of the Damages 26 H. 8. 


5 
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oe, CASE. LyItt. 


nant is within Age, is found by an Office returned into the 22"; Per. 14. 
Chancery; the King grants this Land to A. in Fee: A Sire facius pe ok 
ſhall be awarded againſt A. to reſtore the Land to the Heir: But if 
it be not granted, and only ſeiſed into the King's Hands, a Super- 


in Burgage is common Socage; it is a Tenure as of a4 City, Town 


| or Borough; the King has nothing to do with the Heir whether he 
de under fourteen Years of Age, or above fourteen; and under 


Twenty- one. . 4 55 
By all the Judges of England. 

Rex quod eſt injuſtum fatere non poteſl, 

In Socage in Capite, of the Perſon of the King, if the Tetiant F. N. B. 256. 
dies, his Heir within fourteen en, of Age; if this Land be 27,39: 


ſeiſed into the King's Hands; the next Friend of the Heir ſhall have 1 


his Tenure. abo- 


| Livery: of it with the Iſſues. If ſuch Tenant dies, his Heir of the hd by 12 Car. 


Age of fourteen or more; the Livery ſhall be ſued without the II. . ** 


ſues, and the King ſhall have Primier Sriſin there. Although the 


Heir be, at the Death of his Father, above fourteen, and under 


| Twenty-one ; he ſhall have Livery, the King being ſatisfied for 


the Primier Seifin: For as to this Tenure, the Heif of fourteen 


| Years of Age is of full Age. 


CASE LIx. 


| A Is Plaintiff in Replevin againſt B. they are at Iſſue upon the 7 E. 4. 1. Etoppel, 


„Seiſin of the Rent; upon the Return of the Yenire facias, 1 . 
B, pleads, that after the laſt Continuance, 4; was outlawed at the 

Suit of B. by the Name. of A. of Dale Husbandman; AH. replies 

that he is, at the Time of this Suit, and always was a Yeoman, 


and not an Husbandman pending this Iſſue, 4: was outlawed at 
| the Suit of C. by the Name of Husbandman, and taken upon it by 


a Capias utlagatum; and he pleads as above; and a Scire facias 
is awarded againſt C. and Iſſue is joined between them; and 'tis 


Iſſue ſhall be tried again between 4: and B. and if it be found a- 
gainſt the Plaintiff; the Defendant ſhall have a Return upon the A- 
vowry hich he bas made. 


: By all the Fudees of England. 
3 Res inter alios acta nemini debet nocere: | 

Where the Plaintiff in Replevin is Nonſuit ; the Defendant ſhall 14 F. 3. | 
have a Return without making an Avowry. If the Defendant 18 Type, 1955 
pleads in Abatement of the Writ, and the Writ abates; it is ſaid 91. 6. 67. 
that he ought to make an Avowry to have a Return. If the A- 37 2 6. 52. 
vowry be for Damage Feaſant, and the Return is had, and the Piz. Tide, 6. 
Plaintiff tenders ſufficient Amends, and the Defendant refuſes it; a 9 H. 6. 4. 


g 3 Fitz. Return de 2+ 
certified, the Plaintiff ſhall have his Cattle 16 Zac. Co. 519. where vers 1. 
the Writ abates, the Defendant ſhall have a Return without an A- See 2 W. & M. ch. g. 
, nne, ch. 17. con- 
vowry, as upon a Nonſuit. 85 Ss; cerning Diktreſſes for 
 Musbandman and Teoman are different Additions. Rent. 
Where 


5 Mu n 


Tod Century. . 


3 21 H. 7. 13. Where the Defendant is taken by Capias e and has 
3 __ -not his true Addition, and this is pleaded; a Scire facias ſhall le 
awarded againſt the Plaintiff to maintain the Addition in the W. rit: 
Tf it be found with the Defendant, he ſhall be diſcharged; for the 
- Outlawry remains in Force againſt him who is fo named in the 


i 


Original, 
Hob. 83: - In the Prineipal Caſe; ir the laſt Iſſue be found with the Plaintif 
3.05, 52. „ or Defctidalt, the firſt Iſſue ſhall not be inquired of; for it is 


Rigeway's Caſe. 


waived: It is "otherwiſe upon Demurrer joined; if at another Day 
after Continuahce; a Plea is pleaded, and Ifue joined upon it, and 
tis found with the Plaintiff or Defendant, . the Demurrer is not 
waived; for in this Caſe it cannot be waived without the Aſſent of 
the Court; and the Matter of Fact is confeſſed by the Demurrer, 


and the Court, notwithſtanding this Iſſue found for the Plaintiff or f 
Defendant, wil give Judgment upon the Demurrer. 
2 H. 5. A Plea may be waived, but not a Confeſſion. ˖ 
The. opel, 91- DA. the firſt of May, the 2 of Charles 1, makes a Feoffment of his 1 
Fus. Averment, 46. Land to B. and committed Felony on the third of May, 2 C. 1. and 
the Indictment of this Felony committed by him, is the 1 May, 
* C.1. A. is arraigned upon it, and confeſles the Indictment, and is 
hanged; this does not deſtroy the Eſtate of B. It would be other- 
wiſe if he were convicted by Verdict; becauſe of the Negligence of 
B. that he did not inform the > Judges and the Juy of the Truth 
of the Natter. 
1 
Jura — ſubveni ant, 6 non dor mi entidns f 
f 
3 it 
C A SE LX. 8 
1 Is bound to B. to make him a ſure and ſufficient Eſtate of 7 
| 5 Co. 23. . e the Manor of Dale, by the Advice of J. F. if J. F. ad- ee 
[ LEY Entend- viſe the Eltate, and it is not ſufficient; yee the Obligation i is ſaved, 72 
ment. 5 a 
1 „ ” 37 the Fuſtices of both Benches. 
\ EFT Bos Lu amat periculum, in periculo Peribit. 
ar 
| If the Condition of the Obligation had been to make 1 a ſure ch 
Eſtate; the Obligor is to do it at his Peril: If it be to make a ſure p. 
k Eſtate, as the Obligee, or his Counſel ſhall adviſe, the Obligee d, 
ought to certify what Eſtate he will have; and if it be not ſure, th 
yet t the Obligation is not forfeited ; for it is leſt to the Judgment of K 
the Obligee and his Counſel, to > deviſt a fare Eſtate, Þ; 
di 
an 
C A 8 E LXI. th 
fu 


8 E 4- 9 all the N Arbitrement that one Mall releaſe to another by the Advice 
Juders. Arbitwment. of J. S. the Arbitrement is good as to this point: For this 


Reference is only for the Execution of the Arbitrement. 
7 Oh +; Arbitrators are Judges. 


Arbitrators cannot refer their Arbitrements to others, not 
| | t9 
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nor to an Umpire; if the Submiſſion be not ſo: Neither can they 


make their Arbitrement in the Names of themſelves, and of a third 
Perſon to whom no Submiſſion was made; nor alter it after it is 


once made. 


8 A S E IæXII. 


WIH E King grants a Pardon, with ſeveral Exceptions of cer- 8 E:4. 75. 
+ a v8 —— 8 . , * 7 1 3 x 1 Pardon, Avermefit, 
1 tain Perſons and Offences; he that will have the Benefit of : , 


s 2 | 1 . 5 Office de Court: 
it, ought to plead that he is not one of the Perſons excepted. 26 Aff. pl. 26. 
If the King pardons a Felon, and it is ſhewn to the Court; and 29 H. 8. 


2 1 : : 7 Br. Caſes 6. 
yet the Felon pleads not guilty, and waives the Pardon, he ſhall not 11 H. z. 41. 


be hanged ; for it is the ings Will that he ſhall not; and the King 
has an Intereſt in the Life of his Subject. The Books to the con- 


* 
* 


ſhewn zo the Churt. 


trary are to be underſtood; where the Charter of Pardon is not 


F By all the Judgrs. 


CASE LXIII. 


be not inrolled, is good; and may be inrolled in another Stam oe 35 


Term: On a Capias or Exigent againſt the Defendant, he ſhall Bail, Mainprize, u- 
find Mainprize upon his Appearance: If the Defendant makes De- ment. 


A Bill of Mainpriſe acknowledged, and put into Court, altho it 3 E. 4.3 


fault, theſe Manucaptors ſhall be amerced. This Amercement is 


ſometimes called a Fine. Mainprize regularly is not in a certain 
Sum. In Caſe of Felony, by the antient Law, the Bail might 
keep the Felon in Priſon until the Day of his Appearance: At 
this Day the Bail is bound, in Caſe of Felony, to the King in a 
certain Sum of Money, and the Principal in another Sum iſtere 


le judiCcios . . | 
5 By the Fuſtices of both Benches: 


The Bail upon a Writ of Attaint is, to proſecute with Effect, Dyer 364. 


and to pay the Condemnation, and to deliver up the Plaintiff's Bo- 
dy, if it be found againſt him: In Caſe of Error, it is, that the 
Plaintiff ſhall ſue cam ęHectu, and pay the Condemnation, or ren- 
der his Body to Priſon. In an Audita Querela, by the Statute of 
the 11 H. 6. ch. 10 a Recognizance muſt be acknowledged to the 
King, in a certain Sum of Money, to ſue with Effect, and to the 


| Party, to pay the Condemnation if it be found againſt the Plain- 


tiff, or to deliver up his Body. Where there is an Attaint upon 

an Information for the King and the Party, the Recognizance in 
this Caſe of Attaint, ſhall be #2 the Copulative; to the King Pro F. N. B. 105. 
ſuo intereſſe, and to the Party Pro ſuo intereſſe. 


Fuſtitia non eſt diferenaa. 


"Sf CASE 
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CASE ENV. 


4 E. 4. 9 5 7 * E RE are two Plaintiffs in an Aſſiſe, one of them dies, the 


AM === ht Writ ſhall abate. In this Caſe an Aſſiſe lies for the Survivor 


11 H. 4. 26. by Journeys Accounts. The Office of the Clerk of the Crown in 
ms ke . Chancery is granted to two, tis good; and an Aſſiſe of this Office 
compt, Denizen and lies there. An Alien is not capable of an Office. An Alien and 4, 
1 join in an Aﬀiſe of an Office; the Writ ſhall abate. Denizations 
| granted by a King who is an Uſurper, or Pardons for Offences a- 
gainſt him are good: So of judicial Acts. Underſtand this of Uſur- 


pers confirmed by Parliament. King E. 4. would not have his Ti- 
tle confirmed by any Act; for the Laws of God, of Nature, and 


of the Land made his Title. That the Demandant is an Alien, 


may be pleaded in Bar after Imparlance, as well as to the Writ be. 


fore Imparlance. A Patent o Denization recites that the Patentee 
was born in Normandy, whereas he was born in Aquitaiu; this 
Miſrecital does not avoid the Patent: For, both Places are out of 
the King's Ligeance. : . 8 
Dy the Judges of both Benches. 
Salus populi ſuprema lex t. 


By the Common Law, an Alien was capable of a Benefice in 
wy. 5 for the Church is one throughout the whole World: But 
at this Day, that cannot be without the King's Licence. By the 
Statutes made 25 E 3. and 1 R. . 

In the principal Calc of an Aſſiſe of an Office, the Plaintiff does 
not count, that the Office is antient, nor what Things the Officer 
ought to do; yet 1 ; for, they are both of Record in 
Chancery. For the Office of Parker or Steward there is no Oc- 
caſion for any Title; for they are Offices of common Right: It 


8 Outlawry, Excommunication, Jointenancy, Miſnoſmer, or Non- 
* * - __*Fenure cannot be pleaded after Imparlance, to the Perſon or the 


pleaded in Bar, as in Caſe of Debt, or Goods carried away, this may 


King, and not to the Plaintiff who ſues : It is otherwiſe in Treſ- 
paſs of Battery and C/arſo fracto; for uncertain Damages only are 
to be recovered, and perhaps they will not be recovered. 


n 


9 E. 4. 3. Appeal, Being indicted of Felony in the King's Bench is let go by 
Alanprize, Eſcape. / Ao Mamprize; an Appeal does not lie againſt him, for he is not 
| in the Cuſtody of the Marſhal : And if he does not appear, the 
Marſhal ſhall not anſwer for him. 

5 By the Judges of loth Benches 

CASE 


is otherwiſe of a Rent-Charge, or Rent-Seck, which are againſt 
9 E 4. 35- common Right; in an Aſſiſe of theſe, a Title ought to be made. 


Writ: A View may be had after Imparlance. If Outlawry be 
well be after Imparlance; for the Debt and Goods belong to the 


ADA td woo wm e. 


gr 
| UN 


—_— * ” 8 ” . — we” a Sr + — 


1 
1 * "x 
+ " d 
2 n 3 — PO. Ir 1 1 re ee IR 
- — —— bal; ads 2 , * — — 2 
- 


Third Century. 


38 
—— 


' ” - _— "> 
—_— Ali. 3 1 
X % 
* 
4 * «6» <8 " - 
"> * a 


ee 


CASE LXVI. 


X King bo 7s an Uſurper grants Wardſhips, Licences of Alie- 9 E. 4. 11: 
nation, Eſcheats; theſe Grants are good, and ſhall be in Force , . 4 _ "INES 
againſt the rightful King: So | of Pardons, and other Grants Which Roy, Patents, Uſur: 
do not concern the antient Patrimony of the rightful King; nor the Per. 
Leagues between him and Foreign Princes; nor the Government 
of the People, Judicial Acts done in the Time of the Uſurper, 
bind the right King, and all who ſubmitted to this Judicature. 
The Crown was tofled between the two Families of 7ork and 
Lancaſter for many Years ; and Yi the Acts of Royalty and Go 
wernment done in the Reign of the ſeveral Competitors were con- 
firmed by the reſpective Parliaments. Theſe Reſolutions were 
made becanſe the common People cannot judge of the Title to the. 
| Crown, and alſo to avoid Anarchy and Confuſion, —_ 
TO By all the Fndees of England. 
Salus populi ſuprema lex eff. 


CASE LXVII. 


A Clerk of the Hamper, who is making his Account in the Ex- 9k. 4: 53: 

1 chequer, is ſued there by A. a judge; the Defendant im- ?9 + 3255 

| parles; this Imparlance ſhall deprive in this Suit the Clerk of the 10 E. 4. 4. 

| Hamper of his Privilege as an Officer in the Court of Chancery Privilege, Supei/eden 

But if he had not imparled, he ſhould have had his Privilege, becauſe 3% 7 pas ae 

he was attending his Account ; for he ought to perfect his Account. Republica ruit. 

| If an Accountant in the Exchequer be ſued in the Common Pleas, a 

Sperſedeas ſhall iſſue out of the Exchequer to command them to 

| ſurceaſe. But if ſuch Accountant in the Exchequer be ſued in 

| the King's Bench, no Superſedeas ſhall iſſue thither ; for the Suit 

there is Coram Rege, and no Body can command the K ing; but 

| the Roll of the Account ſhall be carried into the King's Bench, 

and upon this the Court of King's Bench ſhall ſtay the Suit there. 

An Accountant in the Exchequer may be ſued by Bill there. 

| J all the Judges in the Fxchequer-Chamber. 
The four Courts of Meſtmiuſter are equally antient, and there- 

fore if any Perſon privileged in any of theſe Courts, ſues a Per- 

| fon privileged in another of theſe Courts, (inelior eſt conditio poſ- 

| met ſuch Defendant ſhall not have Privilege againſt ſuch 

F Citi, | | | 


— ali 


* s ” 


BY. 43% Soo! © ilk, WH. 5 Ho. 5 As. SY. 


CASE IXVHL 
] Pon an Account which concerns the Mayor and Commonal- 12 E. 4. 10. 
ty, an Aſhgument of Auditors by the Mayor alone is good; By the Judges of both 


| . þ Fi > Benches... 
and this without a Deed: And ſo if by the Mayor and Commonal- Corporations. 
t ty. eee ro | | 16 H. 7. 4. 
c ʒä⸗yꝓu Were a Mayor and Commonalty are diſſeiſed, the Entry to re- 


veſt this Eſtate ought to be made by one authorized by a Deed 
under their Common Seal. 
SG AS E 


CASE LXIX. 


Merchant Alien; who has the King's Securum & ſalouin conduit. 


« '% 


. 4.9 | 


13 E + s 1; | 
Belli, Walſe, Mer- 1 . | 
| 20485 Gate Conduct, I X tum tam in corpore quam in bouts, bails Goods to 4. to be 


Felony, Leagues. carried to Exeter, and theſe Goods were put into Boxes ſealed up; 
A,. carries theſe Goods to another Place, breaks the Boxes, takes 
out the Goods, and flies with them, and waives them in his Flight, 
theſe Goods, in this Caſe are not forfeited; as waived ; becauſe of 
the ſaid ſafe Conduct. This is Felony, becauſe of the breaking 
of the Boxes, and carrying them to another Place: It had not been 
Felony if he had not broken the Boxes, altho he had carried them 
to another Place, and fled with them; and this becauſe. of the Bail- 
ment: But the breaking of the Boxes has determined the Truſt of 
the Bailment. | 1 e 18 Pre 
By the Judges in the Star-Chamber and the Counſel. 

A Merchant Alien has a Controverſy with an Engliſhman, or 
with another Merchant Alien; theſe Controverſies ſhould be de- 
cided in the Chancery or Star-chamber, or before the King's Coun- 
ſel, or at Common Law according to the Law' of Nature and Na- 
tions: But at this Day, in the 'Treaties which Princes enter into, 
they provide, that Differences between their Subjects reciprocally, 
ſhall be adjudged according to the Laws 2 Force where the Dit 
Dyer 145. ferences happen. If an Army of Aliens invades this Country, 

and are conquered, they ſhall be ranſomed, and not put to Deati: 
Tiis otherwiſe of Rebel Subjects; they ſhall be condemned to 
Death, for they are Traitors. N ts 


Kely, 82, &c. 


Contreftatio rei aliene animo furaudi eft furtum. 
21 H. 8. cap. 7). If a Maſter delivers to a Servant any Goods to carry to à cr 


Dyers. tain Place, and the Servant flies with them; (if they be wort! 
40 5. or more) it is Felony. 5 


. "HERE may be a Court of Piepowders by Cuſtom where 
F.N. B. 18. there is neither Fair nor Market: And this Court is 2 


Court of Record, if it may hold Plea of a Sum above 40s, & 


adjudged and affirmed in Error. 
In werbis Res & ratio querenda eft. 


Due. By Cuſtom © This Court of Piepowders is only nominally * ſuch a Court; 
mourt, Cultom, Er. for the Statutes of x7 E. 4. cap. 2. and 1 R. 3. cap. 17. require that 
Fairs and Markets ſhall have ſuch a Court without a Preſcription. 
This Court is called Curia pedis Pulveriſati, becaufe of the Con- 
fluence of People there, who by their Motion raiſe Pulcerem cel 


ſutum. They proceed de hora in Bhoram. 
CASE 
3 


| 
| 
( 
| 
4 
k 
C 


_ Third Century. _ 133 
CASE LXXI 
| T TPON a "Traverſe of an Office in Chancery, and an Iſſue 13 E. 4.8. 


joined there; to try this Iſſue, a Feuire facias ſhall be a- den the 5 
warded, returnable in the King's Bench; and the Tranſcript ſhall Prerogative, Bank le 
be ſent there; and if, after this Writ is iſſued returnable in the King's 4m FOR Tur 
Bench, it be not returned there, an Alias Penire facias ſhall iſſue 
out of the King's Bench, and not out of the Chancery ; for the 
Chancery does not know whether it be returned or not. The 
King may change his Iſſue in the ſame Term, but not in another 
Term: He may change the Iflue to a Demurrer in another Term; 

for the Matter is not changed. The King cannot delay a Suit com- 

menced by a Subject, or againſt a Subject, without ſpecial Cauſe 

concerning the publick Goo. 
By the Judges of both Benches: 


The King may refuſe to join in a Demurrer upon Evidence; and Diſcontiruae, 
leave the whole Evidence to the Jury. The King can do no Wrong 
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to a Subject. The King being Tenant in Tail, gives this Land by | 
Patent in Fee; the Patent amounts to a Livery ; yet in the Caſe of | 
the King it does not make a Diſcontinuance; for a Diſcontinuance | 
ba Wrong. e | A * N | 
: Rex quod eſt injuſtum facere non poteſt. | 
) | | ! 
| CASE LXXIl. | 
| Rook is brought by J. S. of Dale againſt J. F. of Pale, is k. 4.57 | 

: for certain Goods taken; the Defendant pleads that F. F. of *Y * * 1 

Vale was poſſeſſed of thoſe Goods as of his own, until J. S. of Ee Has l 
: Dale took them, and gave them to the Plaintiff; the Plaintiff re- Judgment, General | 


plies, that J. 8. of Dale and the Plaintiff are the ſame Perſon; and Ile. 
he demurs upon the Plea : Judged for the Plaintiff : For the De- 
fendant y Foinder in Demurrer confeſſes the Replication; and a Man 
| cannot give to. himſelf; and the Plea is no more than that the Goods 
for which the Treſpaſs was brought, were the Goods of the Defen- 
dant: Which is not a Plea; for it amounts to Not Guilty: And 


4 . — 9 I rf 
E ͤ Cl.. at, 
4 2 n _ * S * 
wo n 1 — are on 


re where a Plea pleaded amounts to a general Iſſue, the general Iſſue 
by ought to be pleaded. 2 | 


At this Day by the Statute of 24 El. where there is a Plea See 4 Ana, cap. 16. 
without a Colour, a Plea amounting to a general Iſſue, or a double | 
Plea; the Demurrer to ſuch Pleas ought to be ſpecial: So if there 
be only Want of Form; a general Demurrer is not ſufficient, as it 
was at the Common Law. The Law rejects double Pleas, and 
Pleas amounting to the general Iſſue; becauſe they are ſuperfluous, 
and incumber the Roll. 


Lex rejicit Superflud, 
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CAS E LXXII. 
A Clerk is indicted of Felony and arraigned, he confeſſes the In. 


13 E. 3. 43- 

Sum? 139: ation, E A dictment, and bas Judgment: He ſhall be delivered to the Or 
Clergy , Purgation 1 the Or- 
— f dinary ; be ſhall not. make his Purgation, by Reaſon of his Con- 


feſhon and the Judgment. A Clerk attainted ſhall not make his 

Purgation, a Clerk convict ſhall make it at Common Law. Ar 

that Time, the Men of Holy Church did not think the Judges of the 

Law, competent Judges of Clergymen. The Common Law does 

not ſuffer Purgation after Judgment. Judgments in the Kings 

- Courts ſhall not be invalidated: otherwiſe than by Mit of Error, or 

Attaint, or Certificate of Aſſiſe. DIG T4 30 e 
TRIS! Sd nie, e By all the Judges. 

Confeſſio in Fudicio eft plena probativ. — 


See 3 & 4 W. & M. At this Day by the Statute of 18 El. cap. 7. Purgation is taken 
N epd. AWAY At Common Law, where the Defendant or Tenant con- 
* Ame, cap. 6. feſſed the Action, he might have a Writ of Error notwithſtand- 
1 Ges. 1. cap. 11. ing: For the Record conſiſts of ſeveral Things. Upon an Indict- 
ment of Felony and a Confeſſion upon it, a Writ of Error lies, if 
the Error be apparent: But the Error ought to be allowed by the 
Court, before the Writ of Error be allowed. : : 


CASE LXXIV. 
4 1. N Office found for the King for certain Land is traverſed in 
Scire faciar, Chances Chancery, the Land being firſt granted over by the King, by 
77, Trial, Equity. patent; Iſſue is joined in Chancery, and this Iſſue is ſent into the 
King's Bench to be tried: Whereas, before the Tranſcript was ſent 

into the King's Bench, a Scire facias ought to have been awarded 
out of Chancery, returnable in the King's Bench, againſt the Pa- 
tentce. The King's Bench cannot award a Hire facias againſt the 
Patentee; for that Court has not the Record. Refolved by all the 
Judges, that it is only Form: And that a ire facias may be a- 
warded out of Chancery againſt him, returnable in' the King's 


Bench ; notwithſtanding that the Tranſcript of the Record Was re- 


moved ber. | 0 
Upon a Recognizance acknowledged in Chancery, and a Tran- 
ſcript of it ſent to the Common Pleas; the Common Pleas cannot 


94 H. 6. 5. 
Dyer 217. 


award a Scire facias upon this Recognizance, leſt the Conuſor 
ſhould be twice vexed: For the Chancery may iſſue another Sire 


facias. But tis otherwiſe, if a Tranſcript of it be ſent out of the 
Treaſury: For another Sire facias cannot be awarded out of the 
Treaſury. . TT 
Nemo pro Canſa una & eadem debet bis vexari. 


CASE 


Where the King's Tenant in Capite dies, his Heir within Age, and Prerogative, Livery, 


10 'Y 
1 en — —— 0 j 
C:& SIBALKXY, ee it 
A Is in Execution for Debt or Damage in Surrey, and eſcapes Wer. * ji 
into Middleſex, or Eſſex, or any other County; an Action pyer 2-9. * lj 
of Eſcape lies in any of the Counties to which he eſcapes, and 7 C0. 1. { 
where-ever he goes. 30 H. 6. 6. „e ih 
e DS DO eee 2 all the Judges. i 
Fo of Act ious of Treſpaſs, of Battery, or of Goods carried away; h 
theſe are tranſitory, and may be laid in any County; although the Ecape, Lieu and if 
Battery or the Goods carried away were never there. In the Caſe County. 10 
of Eſcape, it ought to be brought in the County where he goes a; 9 
large; and if he goes at large in ſeveral Counties, the Plaintiff has 7 
his Choice, in which of them he will bring his Action. 1 
16+ 2C:10 SE DMIOVE>G 5657 tainorn TY SM", i 
| A Act of Parliament ordains that a Diſſeiſin made by 4. to B. 1 3 
\ ſhall be determined in the Chancery before the Chancellor, Slbpana, Form. i 
calling to him a Jucge to hear and determine it along with him! 4 
In this Caſe the Subpera againſt 4. ought to be ſpecial, for A. to i 
appear in the Chancery before the Chancellor and the faid Judge. 1 
| +, By the Fudges of oth Benches, | 
This Act ought to be purſued ſtrictly, for it derogates from the x 
Common Law. % 0 PA DO 9 
Non eff rcedendum a Jorma pen õtarurum preferipta. s. 1 
: CASE IANNVIbi me ab \ 
[* the King's Ward upon a Tenure u Capite dies, his Heir within 15 E. 4. 111 1 
Age, or of full Age before Livery ; a Writ of Devenerunt ought 5 K. 2: ep 1 
* ; | . | is = * ; 3 é 5 » 3 q 
to be ſued, and not a Diem Clauſer Extremum: For the Writ of 14 8.4.4 * jd 
Diem Clanfat commands to ſeize the Lands into the Kings Hands, 16 E. 4 T 0 5 
where they are not then in his Hands; the Devenerunt recites that By 12 C. 2. cap. 24. 8 


the Lands of the Ward are in the King's Hands, and that the Ward inszdra ag a 
in his Cuſtody Diem clauſit. Where a Diem clauſit is ſued, when lied. 
it ought to be a Devenerunt ; it will not ſerve to obtain Livery; Gard. 

nor ſerve to maintain a Traverſe, where a Traverſe may be. 
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Land deſcends to this Heir from another Anceſtor, who holds 8 
another Lord; the King has no Prerogative of theſe Lands: The: * 
Prerogative holds for all Lands held from any Lords, of which 

Lands the King's Tenant died ſeiſed. By the Hat. de Prerogas 

ea Regis, c. 1. ide 
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Fiat prout fer i conſiitæit. 


The 
1 r 


136 Third: Corte, 1 
Seamf, Prer, 8. 152. The King's Tenant in Capite is diſſeiſed, N a his Heir 
within Age; the King in this Caſe ſhall have his Prerogative: Por 


he was the King' s Tenant in Right, and died ng: Right to the 
2 | | 


= and 
33 „ „ 


: 


1822 ee „„ A 8 E LXXVII. 
21 K. 4. 37. WI 0 Aajoartinient of T rinity-Term was ab Ofabis Trin, 
DELAY the Courts ought to be held at " Teſimin er on the Octabis; 
Leaſes. for ab Oftabis excludes this Return out of the Adjournment : It 
as would be otherwiſe if the Adjournment were at Ottabis or in Of. 

. bis; ; for then this Return of the Odabis would be adjourned, 

u SHE" F 991+ tk rade, verborum ſervands ſunt _ 
Ay the Fuages of both Benches, 


A teaſe for Year made from the firſt of ral, 0 2 Augnf, 


64 


* A 5 E LXXIX. 


e 20 Account, the Defendant pleads that after his Receipt of the 

— Goods for which the Action of Account is brought, and which 

Receipt made him liable to render an Account, the Plaintiff made 

2 Giſt of the ſaid Goods to the Defendant: This tas judged no 
Bars but a goo: Plea before Auditors. 

Adjudged and affirmed in Error. 

Wy” balls Goods to B. to bail to C. who does ſo; this is a good 

Bar in Account brought by 4. againſt B. for here originally Was no 

Account to be rendered; but in the Principal Caſe, before the Gift, 

the Defendant was accountable. 


Th © a8 & s Fu . TY 
0 inn 36 


CASE LXXX 


Accompt, Bar. 


21 E. 4. 48. 4: and B. king themſelves reciprocally in 'two "Obligations to 
wy ſtand to the Award of C. of all Controverſies and Demands 
by as between them; the Award was on the 1 Maii, that A. ſhould with- 
draw his Suit in Treſpaſs againſt B. and that B. in Satisfaction of 


the ſaid Treſpaſs done to A. ſhall pay A. 10 f. and that 2. ſhall re- 


” e leaſe the Surety of the Peace which he has againſt B. in the Kings 


Submiſſion to an A- Bench; A. by his Attorney Retraxit his Suit: 'This is a Breach of | 


| 28 a Rule of the Award; or it ought to be done in Perſon. The Award was made 
ourt, ae, 1 Mag, and that B. ſhould: pay to A. 105. in Satisfaction of the 

ry * Treſpaſs, without mentioning any Time of Payment; and Tender 
1 was made of the ſaid 10s. in otabis Michaelis next; This is a 
2 Preach of the Award. The Arbitrement is good, though no Time 
be mentioned; Payment or Tender ought to be in convenient Time 

after the Award; and five Months, as in this Caſe, between the A- 

ward and T ender are not a convenient Time. A Tender and Re- 

fuſal of the 105. in a convenient Time, had ſaved the Obligation as 

to this Point. The Award alſo was that 4. ſhould releaſe his Suit 

to have the Surety of the Peace, which he had againſt B. in the 

King's Bench, whereas before the Award B. had bound himſelf in 


Surety of the Peace in the Chancery: The Award is not broken in 


this Point; for the Law does not ſuffer any Perſon to have two Sure- 
ties of the Peace at one Time againſt another Perſon, 


CASE 
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B. ſued this Obligation, and had Judgment, æhich was affirmed in 
Error. Judgments given jn the King's Bench upon Matter in Law, 
can only be reverſed in Parliament: But in certain Caſes menti- 


— 9 


oned in the Statute of 2 El. ſach Judgments, if there be Cauſe, 


may be reverſed by the Judges of the Common Pleas and Barons 


of the Exchequer, of the Degree of the Coif; ois. by fix of them 


at leaſt, eee 
785 Arbitrium eft judicium. 


, | 4 ry WP 
R N RT . 3 


J A Aſſiſe was adjourned, upon the Adjournment, the Entry 21 F. 4. 6. 


& was, Ouod Aliſa reinanet apienda, quia quidatm Jurato- Aſſiſe, View, Waſte, 


res non habuerunt viſum. Judgment was given in this Aſſiſe, and 
Error brought, and aſſigned in this Entry: For the Entry ought to 
be Quod Alſiſa remanet. capienda defeitu. viſus. As this Entry 


is, ſix of the Recognitors might have had the View, which View 
had been ſufficient; and the other ſix not, to ſatisfy the Word Oui- 


dam. By the Juſtices and Prothonotaries. This Judgment was 


„ oa boglagan en DIE of * 

If the Reco nitors of the Aſſiſe had the View er propria No- 
titia, it is ſufficient, without having the View by the Sheriff. In 
an Aſſiſe and Waſte, fix ought to have the View, if they do not 


| take upon them to the Sheriff, that they know the Land in Plaint, 


and the Land: mentioned in the Writ of Waſte : But if ſo, the 


| View by thie-Sheriff of Lands, which they knew by other Means, 


is void and ſuperfluous. : 


r 


* 4 


Wonen brings an Appeal of the Death of her Husband, and 21 E. 4. 73. 


7 has Judgment, ſhe cannot have Execution of this Judgment, Appeal, ee, 


. 5 . Releaſe. 
if ſhe does not pray it in Perſon. She was great with Child; a 
Judge went to her to know whether ſne would have Execution; 

ſhe ſaid, yes; the Appellee was hanged. | If ſhe takes another Huf- 

band after Judgment; ſhe may have Execution. The Releaſe of 

the Appellant after . being ſhewn to the Court, ſhall 

ſtay the Execution till this Releaſe be confeſſed, or proved, or diſ- 
proved; and the Appellant ſhall be warned upon it by a Hire 
Facias. A Charter of Pardon for Felony being ſhewn to the 
Court, ſhall be allowed after Judgment upon an Indictment; and 


Execution ſhall not be done. 5 
De vita hominis nulla eff cunttatio longa. + 


If there be two Appellees; a Releaſe to one of them, will not 1: H. 4. 16. 

ferve the other; as it will in Treſpaſs. Treſpaſs thay be ſatisfied *' R. 3. 9. 

by a Recompence paid by one, but no Recompence ſerves for 

a Life /f. In civil Matters, a Releaſe after Judgment will not 

ſtay the Execution, without an Audita Qyerela & Superſedeas. . + 
55 | Nn nh CASE: 


** 3 


www 


a ttt... AM th. IT * r 


— 


al n Sh 


FO I og IT AC an 4 


2 * . 28 
8 K * as Ate 5.2. ths. n 
| 5 © * N In 
* * * + 
n +» : * 
4 * 4 N © 
etl „* yu „ . ti _—y my —_—— * — 
W . 1 
* w 
: 
Av * * . W . ” 2 A 
1 : : * 4 F . ' . , J 


5 1 4 1 % a * ; Y 0 
» 463.7 4.5 % og " K 0 
4 „ k , 24 9 & : WW 8 7 4 
note ti ace NOM U Ln, e 
"3&2 © ® ” a 
de; T4 


| 4 

21 E. 4. 48. 18. E King granted to the Abbot of V altham, and his Succeſſor; 
2 R. 3.2. Jwqꝗto. be diſcharged from the Collection of Tenths to be granted by 
png 8 the Clergy of England, and this Grant was Ex certa Scientia, & me. 
ro motu; a Tenth was granted to the King at the Convocation held for 
the Province of Canterbury, of which Convocation the ſaid Abbot was 
a Member, and the ſaid Abbot | was at the ſame Time appointed 

by the Convocation Collector to collect this Tenth, 
| I. Reſolved, That this Patent was valid, altho* this Convocation 
Principis beneficium was only Part of the Clergy of England. The Clergy of Canterbury 
decet efſe manſurum. and of Tork always hold their Convocations ſeparate ; and therefore the 
+ , +. . Clergy. of England qught to be conſtrued. reſpectively. Where the 
King's Patent may be taken to two Intents, and it is good as to one 
Intent, and not good as to the other; "ger Patent is valid. This is a 


n ** 2 *. att 


x 


* 


Ly 


good Precedent. Nice Conſtructions of the King's Patents are a Diſ- 
JJ. — 8 : 


zy all the Judges. . 2. Reſolved that the ſaid Ac of the Convocation was void as to de- 
Featiug the Diſcharge of the Abbot from the Collection of Teuths, for 
it js a Temporal Thing, with which they have nothing to do. 

3. The King's Patent rehearſes that the ſaid Abbey was Libera ca- 

pella Regis, and the ſaid Abbot in pleading has not averred his Abby 

to be ſo; Reſolved that he had not Occaſion for this Averment, for it 

8 a Thing not material, and already executed, and of no Benefit to 

the King. F a ; g 

4. When the Abbot pleaded this Patent of Exemption, he pleaded it 
Cro. Car. 188. by the Word Continetur; But neither Continetur, nor Conſtat, nor Pate 


In the King'sBench, per Literas Patentes Regis, is good pleading ; for, it is not poſitive, 


good: For it is ſo uſed 


che Word Conflat 15 categorical and affirmative, as it ought to be; but hypothetical : And 


therefore at this Time, the Patent was not allowed. 17 
5. Notwithſtanding the Diſallowance of this Charter at this Time; 
yet at all Times hereafter, if it be well pleaded, it ſhall be of Force. 

6. Altho' this Grant by the King's Patent was before the Grant of 

a Tenth, of which there might be a Collector; yet becauſe the Aid of 

the Subjects is the Inheritance of the Crown, the Patent is good. 


#7 | 


there in the Count. 
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22 E. 4. 30. G indebted to Bowſer 100 J. and Bowſer to Bennet 100 l. 
. _ AL Bowſer ſued Bennet in London for his Debt, and a Nihil is returned. 
21 E. 4. 67. There is a Cuſtom there which is called a Foreign Attachment; which 
3 Cuſtome * 7s that upon 2 Nihil ręturned upon a Debtor, upon Garniſhment to 
Error, Foreign At. 4 Pen de fh es (bo is Defendant) the Debt ſhall be at- 
tachment, - tached in the Hands of the ſecond Debtor on the Behalf; of the Plain- 


© 


* a.-+» ? 


i 


þ The Tranſlator tiff; and upon, 4 Nibils returned upon the Defendant, the ſecond Debtor, 
thought proper to upon his Confeſſion, or other Proof of the Debt due from him to the Defeu. 


{tate this Cuſtom b raerry Wir e a 
Help of the Vea, ant, fhall'be charged to the Plaintiff: And that the ſecond Debtor 


Book, a little more after Judgment and Execution againſt him, ſhall be diſcharged againſt 


clearly than it ſtands his Debtee. Upon this Bennet: had Judgment againſt Collins; notwith- 


in the Original. ſtanding which, Bowſer ſued Collins in London for this Debt; Collins 
« pleaded the ſaid Suit of Bennet: againſt. Bowſer, and the Cuſtom there 
„that after Judgment againſt the Debtor of the Debtor, that the /e- 

cond Debtor. ſhould be diſcharged againſt his Debtee, and that 


Bennet had Judgment againſt Collins: Bowſer pleaded that 


there is, no ſuch Cuſtom ; and it was found that the De- 
fendant has failed in pleading of the ſaid Cuſtom ; for the Cuſtom 
ier after - Judgment and Execution, &c. Reſolved by all the Judges 


0 


7 


. —— 


Third Century. 


this Caſe. | | | 
Cuftoms ſpall be taken ftrittly. 


Fudici Officium ſuum excedenti non paretur. 
1. A Foreign Attachment lies in London againſt Foreigners, if 
the Debtor be within the Juriſdiction. 8 


2. A Cuſtom ought to be preciſely purſued. 3; ow Ten 
ment was given in this Caſe, there is no Occaſion for a Writ of 
Error : For the Cuſtom not being purſued by the Pleading, the 

udgment was void: For there is no ſuch Cuſtom ; and London 


Pocuſer againſt Collins was in the Common Pleas ; if the Cuſtom 
had been well pleaded, the Judges ofthe Common Pleas ought to al- 
low it, for a good Bar: But if Bowſer had ſued Collins in London, 


rror in London, before the Mayor and Aldermen in the Huſtings. 


F 


' I Gatisfy it if he be condemned, or to render himſelf to Priſon: The 
| Debtee ſhall have theſe Goods. 3 


1 n en. 


Treaſon: But not of private Treſpaſſes, nor of any Offences made 
Felony by Statute, if the Statute does not give them Power to en- 
ure. | : ET 


3% ͤ 1X By all the Fudges of England, 
7 ne Ouelbet Furiſdiftio ſuos cancellos habet. 


0 be adjudged by all the Judges of England. The Book at large 
% ĩͤ — PPT TTE” he 


CAS B 


| 


— u—uL — — 


8 England, that Bowſer ſhall have Judgment againſt Collins in 


has no Juriſdiction in ſuch Caſe, but by Cuſtom. This Suit of 


| this Judgment would have barred him, until it was reverſed by 


A Debtee ſues a Debtor in London, the Debtor makes Default, p. N. B. 22. 
his Goods ſhall be attached ; and if the Debtor does not come 34 H. 6. 42. 
within the Vear to anſwer to the Debt, and to find Security to a 1 


Preſentment in the Leet or Sheriffs Turn of Murder, or the 22 E. 4. 22. 
Death of a Man, is void 3 ſo of a Rape. They may enquire 3 +1 . 1 
Jof all Felonies at Common Law, except the Death of a Man: Leet, Turn de Vi. 
They may enquire of publick Nuſances, of Bloodſhed and of unt. 


 Fitzberbert abridging this Caſe, Turne del Viſcount, 5. reports it. 
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CASE LXXXVI. 


22 E. 4.45: N Dower, the Demandant recovers, the Tenant brings a Writ 
F. N. B. 20. Error. I of Error, and ſues a Scire Facias ad audiendum Errores, and 
afterwards aſſigns for Error, that there was no Warrant of Attor- 

ney entered for the Demandant in Dower: Judgment was affirm. 

ed. For this is an Error in Fact, and not upon Record; it ought 

Scire Facias. to have been aſſigned before the Sczre Facias was awarded; and 
5 Co. 37. Biſhop's tis repugnant to ſay that no Warrant of Attorney was entered, 
and to pray a Certificate of it to be made; and the Sire Pacias 

a admits the Record to be full. Errors not aſſigned in the Record, 
may be aſſigned after the Scire Fucias ad audiendum Ervores ; for 

the Record is in Court, but not ſo the Warrant of Attorney. 
1 Lex rejicit pugnantia 


No more than one Error in Fact can be aſſigned; for it is to 
be tried by the Country, and an Iſſue ought to be ſingle and not 
manifold. A Writ of Error may ſleep ſeven Years or more; 
for it is only a Commiſſion, and the Parties have no Day in Court 
buy it: But the Defendant in a Writ of Error may, by Motion, 
force the Plaintiff in Error to aſſign the Errors the fame Term; and 
bring a Sire Facias returnable the ſame Term or the next Term. 
Diminution. Diminution cannot be awarded for Want of a Warrant of Attor- 
ney: There can be no Diminution of a Thing not in Eſſe; but there 
may be of an Original, or Eſſoin or Proceſs not certified; but 
| not for Want of them. e 8 1 
Amendment. In the ſaid Writ of Dower, the Plea in Bar was, that the Huſ- 
band of the Demandant was never ſeiſed during the Coverture of 
the Land whereof Dower is demanded & unquam poſtea; where 
it ought to be nec unquam poſtea ; Iſſue was joined thus; it was 
amended : For it was the Miſtake of the Clerk. 5 
If the Defendant, in a Writ of Error, or falſe Judgment, ſues a 
Keire Facias, Quare executionem habere non debet ; the Plaintiff, 
in the Writ of Error or falſe Judgment, may then aſſign Errors. 


5 | CAS E LXXXVII. 


e 
Error, Amendment. 


the Plaintiff and one of them; this Miſtake of the Clerk is 


amendable. A Plaintiff has Judgment; upon this Judgment the 


Plaintiff has a Fire Facias to execute it, in the Name of the Plain- 


tiff and 4. this alſo is amendable : For the Clerk had the Record 


Beck —— 8 
. 3 By the Juſtices of both Benches. 
8 Caſe The Miſtake of a Clerk may be amended in the Common Pleas, 
Continuanee, — either before or after Judgment; and in the King's Bench, after 
the Record is removed thither, by Writ of Error. If there be no 
Continuance entered after Verdict, it is not Error. 


Vitium Clerici non nocet. „ 
1 CASE 
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A Wrtt is brought againſt two, a Continuance is entered between | 
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CASE LXXXVIII. 


IN an Attaint, it is a principal Challenge, that one of the Petty 2 1 
Jury is a Tenant to one of the Grand Jury: Fur if the Petty Jury eren Challenze, 
be convicted ih the Attaint, it will be a great Prejudice to the — 
Seigniory; for his Houſes ſnall be pulled down, and his Meadows 

plowed. The Statute of 23 H. 8. cap. 3. for Attaint, does not take 

away the Attaint at Common Law; but ordains that no Attaint ſhall 

be brought except in the King's Bench or Common Pleas at He. 

minſter, and not elſewhere. In other Actions, a Challenge that 

the Juror is Lord to the Party, is only a Challenge to the Favour. 


Juratores debent eſe minus ſuſpeai . 


CASE LXXXIx. 


a HE Office of Chamberlain of the Exchequer is granted to A. I E. . 3 
and his Aſſigns; 4. may aſſign this Office, but not make a he Sante A. 


. 1 a nuity. 
Deputy, without ſpecial Words to enable him to make a Deputy. 


By the Judges in the Hxchequer- Chamber. 


An Annuity pro Chuſilio impendendo granted to A. and his Aſ- 
ſigns, may be granted over. A judicial Office cannot be granted in 
Reverſion: Nor can the King grant it to any one with Power to 
make a Deputy. Diverſity of Courts, fo. 3. where a judicial Office 
is granted to 4, and his Aſſigns; he cannot allign it. 


CASE xc. 


FF ftione firme de 10 acris piſarum, is good as de 10 acris ſe- 11 E. 4 ic. 
minatis with pifts. So adjudged and affirmed in Error. Ni- 


mia ſubtilitas in jure reprobatur. It does not lie de tenementis, 
| nor de pecia terre. See my Repertory, Tit. Ejectioue firms. 


CASE XC. 


| A Duo Warrants is brought in the King's Bench; the Defendant :; F. 4. 5. 
being ſummoned, makes Default; and another Default at the Ve. na, br. 16. ra 

Return of the Fenire facias: Judgment ſhall be, that the Fran- 3 = 

chiſe ſhall be ſeiſed into the King's Hands: And not that it ſhall e 

torfeited: For it does not yet appear whether there be Cauſe of 

Forfeiture. No Man ſhall finally loſe his Land, or his Franchiſe 

upon any Default, if he has never appeared. 


— y the Fudees of both Benches. 
A Writ of Right for Land is brought a- 


gainſt 4, he does not appear; a Grand Cape 


Oo iſſues 


8 El. Dyer 246. 
Aſſiſe, Barre. 
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; Third Century. 
iſſues, he makes Default at the Grand 77 i Judgment final ſhall 
not be given till Appearance and Trial by Battle after the Miſe 
joined upon the mere Right, or Trial by the Grand Aſſiſe; or aſter 
the Miſe joined, and a Departure in Deſpight of the Court; or af. 
ter the Miſe joined, and a Default and a Petit Cupe awarded, an, 


e 


nn. 


** upon this the Default not ſaved. In theſe ſeveral Caſes final Judg- 
ment ſhall be given. et 07 th 139% e 
CAS E XCII. wow 2 M1 
18 E. 4. 10. TN an Aſſiſe, the Defendant pleads a Leaſe for Years made to him 


by the Plaintiff; or a Leaſe for Life, the Reverſion in the Plain- 
tiff, or a Feoffment from the Plaintiff: with Warranty, and relies 
upon the Warranty: All theſe are good. But the Leſſee for Years 
cannot plead 4/}iſa non; for that is the Form of the Plea in Bar for 
the Tenant of the Freehold, the Leſſee for Life or the Feoffee : But 
he ought to plead the ſaid ſpecial Matter, £72. his Leaſe for Years 


the Reverſion in the Plaintiff,” and that he is in Poſleflion, and ſo in 


without Wrong. | 8 . 
e BD!) all the Judges of England. 


. 
18 E. 4 7. PHE King grants the Office of Ciſtos Brevium, or Chief Pro- 
Office, Patent. 
8 there never was ſuch Grant, and two Chiefs cannot be. By the 


Juſtices of both Benches. There can be but one Chief. Ni no- 
gandum temere. 


- 


4 E. 4. 8. A Grant of the Office of Clerk of the Crown in Chancery to 


3 Co.32.Caliv's Caſe. two is good; one Perſon has it in my Time. The Office of Mar- 


co or Ang ſhal of the King's Bench may be granted in Fee, or Tail, or for 
Cro. Car. 5873. Life or Years: So of the Office of Sheriff before the Statute of 
4 Co. 23. Grave 23 II. 6. cap. 8. tis ſo of a Copyhold grantable in Fee by the Cuſ- 
alata | tom. 'The Office of Prothonotary in the Common Pleas is at the 


Diſpoſal of the Chief Juſtice of that Court. 
8 CASE XCIV. 


18 E. 4. 8. Preſeription to have a Way acroſs a Cemetery, Church-yard, is 


Preſeription, Parſon, good. This Word Cemetery is a Greek Word, and ſigniſies 
ſuriſdiction. | 


44E.3, commune dormitorium, quia corpora illic uſque ad diem refurrec- 

AbridgmentdeAfiiſe. Tini dormiunt; eft ſolum Deo conſecratum. By all the Judges in 
— the Chancery. Woch eee e 5D 
2 | | | 


„ 
Weſt. 2. cap. 2. 


Reginer, Ve.ra- o Land, and he has it not: And the Lord has no Benefit by this Diſ- 
claimer, 162. See Claimer: For the Tenant cannot loſe his Tenancy by the Diſclaimer 


there theForce of the of the Meſne; and the Lord has not more or better, or other Services 
Writ where the Diſ- 


claimer js in the than before the Diſclaimer. 4 Writ of Right of Diſclaimer lies, 


County or Cour: Ba- Where both Meſne and Tenant diſclaim : If the Diſclaimer be in a 


20D, Court of Record, a Writ of Right lies upon the Diſclaimer. Lord 


« 


Meſne 
2 


1 thonotary, or of Chief Juſtice to two; this is void: For 


OR Meſne and Tenant in Replevin, the Meſne cannot dil 
claim; for a Writ of Right, upon a Diſclaimer, demands the 


| fa 


ER % 9” "of 


| claimer ſhall not hurt the Wife for her Freehold or Inheritance, any 
more than his Confeſſion ſhall. ee 


The Statute of JYeft. 2. cap. 39. aids this Caſe, where the Sheriff re- 


— — 
U * 


Third Century. 
Meſne and Tenant *. The Lord ſhall not have a Ceſſacit againſt 27 H.8. 28. _ 
this Tenant ; but the Meſne ſhall: For the Tenant is Tenant to the,, Theſe Word' are in 


| | | | the Original in this 
Meſne, and not to the Lord; and the Law does not ſuppoſe that Place. {ker Precipe 


—— 


dne Meſne will not ſue his Tenant; and ſo the Lord is at no Loſs. quod reddat.] Bur it 


6Vṽ 4. ems to'De Surphy- 
ſage, printed from a perplexed incorrect Copy. 


CASE CXVL 


A Brings Debt againſt B. for 10/. * borrowed of him at Da/e in 21 E. 4. 20. 


Cm. Middleſex; the Defendant pleads, that he borrowed the Thus b in an AQticn 


| {aid ten Pounds of him at London, upon a Condition which he has 3 
| performed; and traverſes the Sale modo & forma: "Tis a good Plea. 


due for an Horie fold. 
By the Fuſtices of b.th B enches. 


0 GC ASE n. 


AN Avowry is made upon the Husband and Wife, where the 10 E. 4. 2. 
Wife is the Tenant; in this Caſe no Diſclaimer lies; for the 14 H. 4. 18. 


| Wife cannot be examined in this Caſe; and the Husband's Diſ- Anceuel Ec 


Anceſtrel. 


„ 'XOVPL | 
N Averment againſt the Sheriff's Return does not lie at Com- ; E. 4. 2. 
mon Law. 4 E. 2. Fitz. 4oerment, 44. 2 . 4. 14. 5 E. 4. 2. es, Faux Judg- 


3 CS: ment, Tenant Mort, 
The Reaſon is, the Sheriff is a ſworn Officer to whom the Law yuckee Mort, terre 


gives Credit. Upon ſuch Averment the Sheriff had no Day in perde, Iſſues perde, 
Court, no Original depended againſt him, no Iſſue could be joined. Impriſonment, Fa- 


Ver UitE. 


turns too ſmall Iſſues. The Statute of x E. 3. cap. 4. gives an A- 


| verment againſt a falſe Return of a Judgment out of the County- 


Court or Court-Baron. The 14 E. 3. cap. 18. helps where the Te- 


| nant vouches, and the Sheriff returns the Vouchee dead; and, by 
the Equity of the ſaid Statute, where the Sheriff returns the Tenant 


dead; 20 E. 4. 11. and alſo where upon the Sheriff's Return, Land. 
or the Iſlues of Land are to be loſt, or the Body impriſoned; or al- 

though the Writ be not returned at all: For the Party has Day in 

Court upon the Roll, and the Defendant may appear and aver uf 

ſupra. An Averment lies in Favour of Life, againſt the Sheriff's 
Return. 1 E. z. 4. Dyer 349, 223. At Common Law when the 

Sheriff made a falſe Return upon a Writ, an Action might be 
brought againſt him for this Falſity, and in this Action the Sheriff's 

Return might be traverſed: So at Common Law, in a Precipe 


| quod reddat, where the Sheriff returned the Tenant ſummoned 


when he was not ſummoned; the Tenant might aver hat he was 
not ſummoned according to Law; for that is not a direct Traverſe 
to the Sheriff's Return: So in an Aſſiſe where the Sheriff returned 
the Defendant attached, the Defendant might aver not attached 'by 
ifteen Days. The Trial of theſe Averments ſhall be by Examina- 
tion by the Judges. If it be in Caſe of too ſmall Iſſues returned, 
ſo that the Defendant cannot appear for this Cauſe ; the 3 of 
Aſſiſe ſhall try it, by Weftm. 2. cap. 39. upon an Action brought a- 
gainſt the Sheriff for the falſe Return, and the Trial of the Aver- 
ment in this Cafe ſhall be by a Jury; for the Sheriff is ſued by ori- 
ginal Writ for this falſe Return, and has a Day in Court to plead 
07: In the other Caſes the Trial ſhall be by the Judges by Exami- 
natien as ſhall ſeem good to them. 


CASE 
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Williams's Caſe. 


Treſpaſſing. 
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41 Afl. pl. 16. 
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7. bird Century. ; 


HE Cattle of a Stranger are * Damage Feaſant in a Com. 
mon; the antient Opinion was, that a Commoner wight d- 
ſtrain them Damage Feaſant, but not maintain an Action of Treſ. 


paſs: And this Opinion relied upon two Reaſons; 1. perhaps there 


might be an hundred Commoners of this Common, and if every one 
of them might maintain an Action; the Treſpaſſer would be puniſhed 
ultra quantitatem delifti; and there may have been freſh Suit, or 
his Cattle may have eſcaped there againſt his Will: 24. Reaſon 
was, the Commoner has nothing to do with the Common, but to 
take the Herbage of it by the Mouths of his Cattle; and has no o- 
ther Intereſt in the Freehold, and cannot enter into the Common 


but to this End; and only the Lord of the Common ſhall have an 


Action of "Treſpaſs Ouare Clauſum fregit againſt any one who com- 
mits a 'Treſpaſs, there, and has not Common. - 

This antient Opinion was altered of late Times: The Reaſon is, 
the Commoner is deprived of his Intereſt and Profit, by another's 
wrong-doing ; the Cattle which depaſture the Common may be re- 
moved, before a Diſtreſs can be taken; perhaps all the Profit of the 
Common may be deſtroyed, and not a Diſtreſs to be found; a very 
powerful Man may deprive the Commoner of all his Common, 1! 


he be not allowed to bring an Action for it. 


| ASE Xa. : 
A Lends Money to B. without any Writing; B. makes his Ex. 
15 ecutor, and dies; the Money is not paid: No Remedy lay . 
gainſt the Executor of B. at Common Law, neither by Action of 
Debt, nor on the Caſe. This relied on two Reaſons; 1. The De— 
fendant might have waged his Law; the Debt might have been paid 


tautes concerning Ex- in private, or ſome other Recompence given, of which the Execu- 


ecutors. 
A 


Made perpetual by 
4&5 W. & M. 


2 © $« 


$&9W; 3.601. 


tor may not have Knowledge; 2. Debita ſolvenda & petenda are 


commonly mentioned in Wills. 28 H. 8. Dyer 23. It is a common 
Pojnt of Learning, that an Executor cannot be charged upon the 
{imple Contract of his Teſtator. Debt does not lie againſt the Ex- 


4 & 5 Anne, cap. 16. ecutors in this Caſe; and it was agreed by the Judges 37 H. 8, that 


Br. Caſe 304. 


9 Co. 87. 
Pinchon's Caſe. 


+ Our Author does 


an Action upon the Caſe does not lie againſt them. 


Ok later Times the other Opinion prevails: f The Reaſons of | 


this Judgment are; the Executors have Goods of the 'Teſtator 


rot rake in all the to his Uſe, and tis highly reaſonable that his Debts ſhould be paid: 


Reaſons, in the a- 
bave Caſe, which are 
in 9 Co. 88. quod 


ide. 


and they ought to be paid before Legacies. 


Curia Regis non debet deficere in Fuſtitia exhibenda. 
Many ſuch like Caſes of great Conſequence might be ſhewn, which there 


is no Occaſion to collect. Human Reaſon has much Variety in the Exerciſe 
of it, and ſometimes Contrariety : Oftentimes the ſame Perſon alters his 


Judgment when he has Recourſe to his Reaſon. So true is that which An- 


neus Seneca delivers in the fourth Book of his natural Queſtions ; ſi ord 


argumenta ad lancem ceperimus exigere, ſilentium indicetur; pauca enim ad- 
modum ſunt ſine adverſaris. And therefore nothing can conduce more to the 
Honour of the Law, and the Repoſe of the Subject, than to make a great 


Volume of Judgments, affirmed upon /7rits of Error by all the Judges of 


England; or, of Judgments which can only be reverſed in Parliament; 
collected out of the printed Reports, and from the Records of the Courts 
of Weſtminſter ; from which it may not be lawful to depart an Inch; and 
fon may have ſuch Authority as Litileton's Book has by this Time ob- 
tained, pn | 


2 Four 
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[44 Fourth 


HE Statute of 2 H. 5. cap. 3. ordains, That in Caſe 6f Life; 1 f 4. 13. Juprij 
or Plea of Land, or where the Damage ſuppos'd in the De- Detinue, Damages; 
claration exceeds forty Marks; every Juror in thoſe Caſes Qu ab _ 
ought to have 405. per Ann, Freehold : In a Suit which ex- t 174 tempor 
ceeded forty Marks, and ſo was alledged, a Juror had not 40s. per Ann. © e 
Freehold ; after the Venire facias returned, the Plaintiff and Defen- 

dant agreed that the Roll ſhould be made thirty-nine Marks. Yet this 

Juror hon not be ſworn, for he was diſabled when the Scire factas was 

returned. 


By the 7 1ftices of both Benches. 


The 29 El. cap. 6. ordaihs, That Jurors returned into the Courts of ; 4 H. 5. 
Weſtminſter, or at the Aſſizes, ſhall have 47. per Ann. and two Hundre: 10 H. 6. 7. 

dors will ſerve in perſonal Actions; and by 35 H. 8. cap. 6. fix Hun- 8 H. 6. 5. 
dredors in real Actions. In Replevin or forcible Entry, where the ID b. Fü. 
Realty * ny Debate, ne ] 1 to have Freehold of 4os. nen, 

er Ann. before the 24 Hl. although the Damages were leſs than fort: FR IU 
Marks. Although the Damages exceed forty Marks in Detinue, 25 3 pate 
Jurors of leſs than 40 s. per Ann. Freehold, may ſerve; for in Detinue 7 & 8 W. 3: c. 32 
the Thing it ſelf may be recover'd; if nor the. Thing itſelf, the Value 3 Ann. cap. 18. 
of it; upon the Return of che Sheriff that he cannot find the Thing * g _ n 
detained; and if he can find it, then the Thing it ſelf and Damages : G 4 os. ay 
for the Detention ; but let the Plaintiff in Detinue take Care in his 
Count for Damages ; for where the Value of the Thing detained ex- 
ceeds the Count, in this Caſe he ſhall recover no more than he has 
counted; as in Treſpaſs, Annuity, Ec. 


rn 


HERE are two Plaintiffs in an Aſſiſe, one dies after the lat Con- 
1 tinuance; this Writ abates 22 fafo; in this Caſe there is no Occa- 
ſion to plead the Death after the laſt Continuance, that is only neceſ- 
fary where the Writ does not abate in facto, but is abateable by Plea; | 
as that the Plaintiff is * made a Knight, or entered after the laſt Con- 
tinuance, or took Husband ; theſe Cafes ought to be pleaded after the 
laſt Continuance ; and this is from the Day a quo to the Day ad quem 
the laſt Continuance is made. Where one of the Plaintiffs dies, or one 
of the Defendants, or in real Actions one of the Tenants ; although ir 
be after the Verdict, the Judgment againſt ſuch Perſon is erronious. 
A Releaſe of Error by the Defendant in a Writ of Error to the Plain- 
tiff, is void; for it is to his Diſadvantage, and the Plaintiff has an In- 
tereſt againſt the Error, Ut not in the Error; for if there be no Error, 
the Defendant's Intereſt is preſerv'd. Judges are not bound to ſearch 
for Errors in the Record, which were not aſſigned ; but they may if 
they will, and if they find Error, they ought to reverſe the Judgment. 

A Plea after the laſt Continuance is pleaded at the NI pri- 15 H. 7. 4. 
fs, on the Day of the Niſi privs; it is in the Diſcretion of the Co. Jac. 2. 
Juſtices, whether to receive it or refuſe it. A Releaſe between the Hob. 81. 

5 ; Nif 


18 E. 4. 13. 19. 


1 E. 5. Cap. 7. con. 
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Niſi prius and the Day in Bank is not pleadable at all; for the Parties 
Dyer 361. Continu- have not a Dày in Court: But where the Plaintiff or Demandant re. 
ances, Ni pris, Er- leaſes to the Tenant, between the Niſi prius and the Day in Bank; 
week FRE bur wo} and yet the Demandant, upon Verdict for him or W takes his 
Jour: e Judgment and has Execution; an Aſſiſe in this Caſe lies for the Tenant. 
No more than one Plea after the laſt Continuance can be receiv'd; to 
avoid Infinity: And a Plea after the laſt Continuance waives the former 
Plea; for now the Party relies upon this laſt Plea, and 'tis a tacit Waiver 
of the former Plea, but not of a Demurrer joined ; for that lies in the 
Power of the Court, and not of the Parties. : 


Mors omnia ſolvit, infinitum in jure reprobatur. 


r 
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3 CASES BL... 
21 E. 4. 66. HE King as Duke of Lancaſter, makes a Leaſe for Life, Gift in 
26 H. 8. Tail, or Feoffment of Lands which lie out of the County Pala. 


Plowd. Dutchy of tine; Livery and Seiſin ought to be made of them; and upon a Grant 
| Lancaſter's Cale. of the Reverſion, the * Attornment of the Leſſee. The King as Duke 
- 45% 9 has Jura Regalia for the Lands which lie within the County Palatine, but 
D for thoſe which lie without it. A Leaſe for Years made of ſuch 
* eee Land out of the County, ought to be by Patent. The Perſon of the 
King and the Perſon of the Duke are one natural Perſon; the Perſons 
are not ſevered, but the Poſſeſſions are: The Perſon of the Duke is 
merged in the Perſon of the King. = 

„„ By all the Fudges of England. 
A County Palatine forfeited for Treaſon is not extinct in the King, 
for it is a Franchiſe created de novo; but antient Franchiſes are extinct 
in ſuch Caſe. The Dutchy of Lancaſter by an Act of 1 E. 4. is annex- 
ed to the Crown; by an Act of x H. J. it is ſever'd from the Crown: 
The Reaſon was, the Title of Tork to the Crown was from the Third 
Son of E. 3. the Title of Lancaſter from Fohn of Gaunt, Duke of Lan- 
caſter, the 4th Son of E. 3. both Titles are joined in the Poſterity of 
H. J. the Heir of Lancaſter and Margaret his Wife, Heireſs of Tork: So 
that the King now has an unqueſtionable Title, deriv'd from theſe two 
Families, to the Crown and Dutch y. | 3+. 0 


| F 5 \ 
1 AN Appeal of Rape, Robbery, Felony, or Murder, is brought ; 
Fitz. Corone, 44. pending this Appeal, the Appellee is indicted at the Suit of the 


3 H. 7. cap. 1 King; the Proſecution upon this Indictment ſhall be ſtayed until the 
50 ber 0 08,156. Appeal is determined; for otherwiſe the King ſhould deſtroy the Suit of 
Dyer 296, 21 4. the Party. For this Reaſon, the King by his Pardon cannot bar an 
Appeal. Rex quod eſt injuſtum facere non poteſt. 

5 By all the Fudges of England. 
Int. 213 At Common Law if a Man was indicted and. attainted of any Felo- 
OF ny, or acquitted upon this Indictment; an Appeal did not he, for it 
cap. 5. ul be in vain; an attainted Perſon is dead n Law. But becauſe the 
King might pardon ſuch Attainder, at this Day in Caſe of the Killing 
1 of a Man, be the Offender attainted or acquitted before, if he has not 
had his Clergy, he is liable to an Appeal by the Statute of 3 H. J. c. 1. 
but all other Felonies remain at the Common Law. In an Appeal of 
Murder, the Defendant is found Guilty of Manſlaughter, and has his 


Clergy; he cannot afterwards be indicted and arraign'd for Murder. 


An Attainder or Acquittal upon an Appeal is a Bar to an Indictment. 
At Common Law, if a Man be attainted of Felony, where he has com- 
mitted Treaſon before; in this Caſe, a Proſecution may be by Indict- 


ment at the Suit of the King i» favorem fiſci, A Man is attainted of 


Murder at the King's Suit; after this Attainder an Appeal is brought, 

and diſcontinued ; the Offender ſhall be hang'd. At Common Law af⸗ 

ter Clergy had for an Offence, ſuch Perſon cannot be queſtioned for 

4 Kelynge 41, 42. another Offence committed before; but he may Þ at this Day by the Sta- 
contra; and the Prac- tute of 18 El. c. J. In the Caſe of Clergy allowed, the Offender reads, 
tice is according to and yet the Ordinary ſays non legit; but his Clergy ſhall be allowed 
Keane him; if he does not read, and the Ordinary ſays /egit, the Offender 
ſhall be hang'd. 1 The 
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The Juſtices of Peace at their Suns may take an Indictment of à 0 
Treſpaſs or Riot, and try it the fame Day; ſo they may of Felony; 
and ſo may Juſtices of Oyer and Terminer, and of Gaol-Delivery. In 


the principal Caſe before, the Judges advis'd the Juſtices of Peace to 


take an Indictment at one Day, and to proceed upon it at a later Pay. 
This is Conſilium, non præceptum. # 


EAT WY, 
Is bound to fence his Cloſe againſt B. his Neighbour, and B. * E. 1 


„ gainſt C. his Neighbour; A. does not fence againſt B. nor B. Fitz. Curia Claiiden 
againſt C. for Want of Fences, Cs Cattle go-to the Land of B. and d, 2. . 
from the Land of B. to the Land of A. A. in this Caſe may maintain = 1441 oh 
an Action of Treſpaſs againſt C. far A was only bound to fence againſt RY ER MARY 
B. Every one ought to keep his Cattle as well in open Lands, where 

there is no Incloſure, as in the ſeveral Grounds, where there is an 

Incloſure. e Ss 


By all the Fudges. 


A. has a Cloſe called Green-acre, joining to another Cloſe of his 
own call'd White-acre; A. is bound to incloſe White-acre againſt Black- 
acre, which is his Neighbour B.'s Land; A. does not incloſe Whire- 
acre from Black-acre; B.'s Cattle go into White-acre, and from 


W hite- acre to Green-acre; this is no Treſpaſs againſt A. for it happen 


ed by Als Fault, in not incloſing White-acre againſt Black-acre. 


Commodum ex injuria ſua nemo habere debet. 


CASE-VL 


Prior dative and removable, who has neither a Convent nor a 2 B. z. 1. 19. Error, 


brings a Writ of Error upon a Fine levied by his Precedeſſor; and this nancy. 
Matter aforeſaid was aſſign'd for Error; this Aſſignment of Error abates If a Prior has a Con: 
his Writ; for it is repugnant that the Succeſſor of ſuch a Prior ſhould $041 he is not re— 
have a Writ of Error if he could not implead nor be impleaded. And movable; and hemay 


ſuch Prior, if he has no Convent, is but as a Monk; and a Fine levi- levy a Fine, and con- 


ed by a Monk of the Poſſeſſions of the Abbey, is void; for partes Huis % * Statute or Judg- 
mhil bavuerunt, | ff. Ae 12 , 
Contravia allegans non eſt audicudus. of H. 8. 


Error may be brought upon a void Judgment; a Proclamation made pjowd. 112. 
on S$1nday is void, yet it may be aſſign'd for Error to reverſe a Fine; 
but a Party and Privy ought to bring this Writ of Error. A. levies a 
Fine of Lands 0 B. C. cannot have a Writ of Error to reverſe this 
Fine, altho* C. be in Poſſeſſion, and Tenant in Fee-fimple of the Land. 


5 Brings a falſe and feigned Action againſt B. by which B. is caſt 2 R. 3. 10; 
into Priſon, and dies pending the Suit: The Law gives no Re- 7 
medy in this Caſe; for the Truth or Falſhood of the Matter cannot 
appear before *tis tried; and if the Plaintiff be barred or nonſuited, at 
Common Law, regularly all the Puniſhment is Amercement. | 

At this Day if a Demurrer be adjudg'd againſt the Plaintiff, he ſhall not 
pay Coſts, he ſhall only be amerc'd: So where an Executor is Plaintiff, and 
he is Nonſuit, or a Verdict paſſes againſt him; for the Statutes which give 
Coſts to the Defendant, give them only after Nonſuit, or Verdict againſt 


the Plaintiff, in Caſes where the Suit is for a Wrong or Contract be- 


tween the contending Parties; as appears by the Statutes which give 
2 3 Coſts 


Common Seal, and who never was impleaded nor impleadable; Non. ability, Repugs | 


vent and a common 


ment; but theſe were 
aboliſh'd by Statutes 
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Fourth Century. 
Coſts to the Defendant. ) H. 8.7. 21 H. 8. 4 Fac. 1. The Chan- 
cery makes a Decree concerning Land, which is diſobey'd: There is 
no Remedy but Impriſonment. Where a Bili of Indictment of Felony 
was found Ievoramus, a Judge of Record procur'd it to be raſed, and 
to be indorſed, billa vera: 1 his Offence is not puniſhable by the Law; 
for that would tend to falſify and avoid a Record; bur if a Judge of 
Record takes Bribes, he ſhall be indicted for it; and if he be convicted, 
he ſhall loſe his Office and be fined and impriſon'd. 27 E. 3. F. N. B. 243, 
8 H. 6. cap. 12. Jo eraſe a Record, by which Raſure Judgment is re- 
verſed, is Felony. Debt was brought againſt 7obhn Barret in the Com- 


mon Pleas by Original Writ; whereas iz Truth his Name was Robert ; 
Barret; the Original was againſt John, and the three Capras's and Exi- 


— 


gent accordingly; the Original was raſed in London and made Robert; t 
and the three Capias's and the Exigent were alſo raſed in Middle ex, 6 
and made Robert: 'This Raſure is made Felony by this Statute; for 5 
this Raſure makes the Judgment againſt ohn void; and all theſe Ra- C 
ſures were but one Felony; and no Perſon can be indicted for Felony t 
but where the Fact was committed; and London cannot be joined with a 
Middleſex nor with any other County; and therefore this Offence as a t. 


Felony cannot be tried; and therefore becauſe the Judges could not 0 
puniſh it as a Felony, they puniſh'd it as a Miſpriſion of Felony ; the 1 
Puniſnment of which is Ranſom and Impriſonment. Ranſom is a Fine Fa 
trebled ; for Miſpriſion of Treaſon the Puniſhment is Impriſonment for | 
Life, and the Forfeiture of all the Goods and Chattels, and Profits of 5 
the Lands of the Offender during his Life. Iutereſt Reipublice ne Male- In 


ficia remaneant impunita. 1 tl 
A Judge ignorantly condemns a Man to Death for Felony, when it e 
is not Felony ; in a Manor-Court which has the Franchiſe of Infang- li 


thief: For this Offence the Judge ſhall be fined and impriſon'd, and D 
loſe his Office; and the Lord ſhall loſe his Franchiſe. Theſe Points ne 
| were reſolved in the Star- chamber, upon an Aſſembly of all the Judges D 
Corone, Forfeiture, there, by the Command of King R. 3. The Aſſembly of the Judges C 
Trial, Miſpriſion, was formerly, ſometimes at St. Andrew's, Holborn ; ſometimes at Black 
Colts, Amerciament, Fryars. It ſeems that there were not then any Serjeants Inns. 2 H. 4.8. 
Jucges. 1 H. J. 4. 1 H. J. Mich. Term. 2. 3 H. J. 10. 6H.n.1&2. 9 H. J. 23. 1 
7 E. 4. 12. The four Inns of Court. 4 E. 4. 45. Davies's Inn in the el 

Time of H. 6. 19 U. 8. 13. the Judges aſſembled at Serjeants Iun. 


a CASE VIII. e 
2 R. 3. 2. India  Murderer was indicted before a Coroner, ſuper viſum Corporis ; but to 
ment, Coroner, Prin- the Indictment was inſufficient; the Body lay in the Sepulchre d 
cipal and Acceſſary. ſourteen Days, and was dug up; and the Murderer was indicted again, of 


and ſome that were Acceflaries before the Fact. The firſt Indictment M 
was void in Law, and it omitted the Acceſſaries before the Fact. By 
the Judges of both Benches this Digging up the Corps and the new te 
Indictment, are according to Law. . 1 
Non præſiat Impedimentum quod de jure non ſortitur effectum. The firſt a 
Obs. Indictment, becauſe tis void, can be no Hinderance to a Second. The th 
Coroner has nothing to do with the Acceſſaries after the Fact; for they ä 
do not concern the Life of the Man ſlain, but the Receit of the Man- 
ſlayer. : | of 


e 


2 R. 3. 7. Corpo- 5 E Mayor and Commonalty of Southampton have an Aſſignment 8 | 
ration, Precedents. from the King of a Sum of Mony, to be paid yearly to them and no 
2B # their Succeſſors, out of the Cuſtoms of this Town and Port; the 
1 | Mayor alone makes an Acquittance upon receiving it; this does not 
| bind the Corporation in Strictneſs of Law; but becauſe 100 Prece- 8a 
dents were ſhewn which allowed it, it was allowed by all the Judges | OV 
| of England. 8 
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The Mayor and Commonalty are one indiviſible Body: The Ob 
Mayor, as Mayor can do nothing regularly; for he is the Head 

of the Corporation aggregate, and is only a Part of it But Uſage 
and Precedents are not to be neglected in Things indifferent, or 
which are not mala in ſe, 
Novitas perturbat ; nil temere novandum; 


HA CASE X. 


Statute Staple or Merchant is once certified in Chancery; there 2 R. 3. 8. 

is no Occaſion for a new Certificate if the Conuſee dies; but | Foo 4 =_— K. 
there is Occaſion if the Chancellor be named by his Chriſtian Name, — Certifieate, 
and dies; or if the firſt Certificate was inſufficient. Upon a Statute Netorne de Viſcount, 
Staple, a Capias and Extent of Lands, Goods, and Chattels are 
contained in one Writ; but it is not ſo upon a Statute-Merchant. If 
the Land be extended upon this Writ, and the Body be not found ; 
a new Capias ſhall not be direQed to the Sheriff of another Coun- 
ty, without a 7eſtatum that Latitat there. The Executor of the 
Conuſee muſt have a new Certificate; for the Certificate had in the 


Life of the Conuſee will not ſerve. A Sire Facias does not lie 


| for the Executor ; for the Statute preſcribes. the Proceſs, and that 


muſt be uſed : As J/eſtm. 2. cap. 35. gives the Writ of Raviſh- 
ment of Ward; this Writ has not the Words Ii & Armis: For 
this would not follow the Form preſcribed by the Statute. Lands 


| extended are evicted, at Common Law a new Extent would not 


lie; fo if the Husband died ſeized in Right of his Wife : But at this 
Day, by the Statute 37 H. 8. where there is a total Eviction, a 


new Extent may be awarded. But at Common Law, and at this 


Day, ſuch Eviction does not hinder a Capias for the Body of the 
Conuſor. Where, after a younger Statute is extended, an Ex- 
tendi Facias upon an elder Statute comes to the Sheriff; the She- 
riff has his Choice whether to return this Matter, or to extend the 
elder Statute. By all the Fudees of England. 


%% SR: on 
Brought an Action upon the Caſe againſt the Biſhop of Eh, * - 3. 13. 21. 
e for claiming the Plaintiff to be his Villein, and lying in Wait Dyer 258. 


| to take him, ſo that he dared not attend his Buſineſs ; the Defen- 14 Ei. 


dant pleads that the Plaintiff is his Villein regardant to his Manor Per 320. 
| Ee g ; Action ſar le Caſe. 
of Dale; and upon this they are at Iſſue; pending which, the ſajd Ayd le Roy. 


Manor was ſeiſed into the King's Hands, for an Offence commit- 4 Co. 18. 


Chancery, that no Proceeding ſhould be Rege inconſulto: For, if 15 E. 4. 32. 

a Trial ſhould paſs for the Plaintiff, it might be Evidence againſt Ds, 

the King. By the Fudges of both Benches. * 
The King may grant his Aid, or Rege inconſnulto, in Treſpaſs and or. 

Ejeftione firmie; but a Search, can be granted only upon a Petition BON 


of Right. 5 5 
GS MI, 0 | a 
Is bound to B. in an Obligation; A. is named of Dale with- 2 R. 3. 
+ out an Addition; B. ſues 4. upon this Obligation; 4. ſhall Fin Etoppe, 181 
not be received to plead, that there is Over- Dale and Nether-Dale, : 
and that there is no Dale without an Addition: For the Obli- 
gation is otherwiſe ; and he ſhall not be received to contradict his 
own Deed, but he ſhall be eſtopped by it. 
By the Fuſtices of both Benches. 
. 0&4: CASE 
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: 1 Brings Debt againſt B. in the Common Pleas; they are at 
| Biſhop's Caſe. Iſſue; the Plea is diſcontinued by the King's Demiſe; a Re- 


Error, jr 22a» ſummons is ſued; the Plaintiff has Verdict for him, and: Judgment 
1 E. 6. cap. 7. aids 4 Writ of Error is brought; and the Error aſſigned was, that there 
this Diſcontinuance was no Entry made of the Appearance of the Parties upon the Re- 
OT uy ſummons: Judgment was affirmed. For the Re-ſummons is as a new 
| Original; and the Original and the Entry of Appearance *upon it, 
are no Part of the Body of the Record which is removed: The Writ 
of Error is to] remove the Record; the Original is no Part of it; 
that remains with the Cuſios Brevium, but the Record with the Pro- 
thonotary. But in this Caſe, the Writ upon Diminution alledged, 
' ſhall be revoved by Certiorari. A Writ of Diminution is a Certi+ 
orari. By all the Fuages. 5 LES; 8h 
Ober. Diminution does not lie after in nullo erratum eff is pleaded; for 
it is repugnant to the Plea, which goes to the whole: For this Plea 
implies, and refers to the Errors aſſigned by the Plaintiff; which be- 
ing the Iflue between them, no other can be aſſigned: And after Iſſue 
joined, ſuch new Matter is not to be alledged. But if the Original be 
returned, upon a Writ of Diminution, after in nullo erratum plead- 
ed, the Court will not reject it. | 


CASE XIV. 


3 4 = "H E Statutes of England do not bind the Lands or Goods of 
Iu, > the People of Ireland; but they bind their Perſons : As the 


Stat. of 15 H. 6. c. 8. that none ſhould tranſport any Merchandiſe 
beyond Sea, except to Calice; it binds all the Subjects of Ireland and 
* 8 El. cap. 3. for others. Tranſporting of Sheep is made Felony by * Statute ; the King 
the fecond Offence. may licence this Sort of Tranſportation with a Non obſtante aliquo 
 ftlatuto: For it is not Malum in ſe, and was not Felony at Common 
Law. In popular Actions where the Informer has begun his 
Suit, the King's Pardon, before the Seiſure or Information dif- 
charges the Offence : But not afterwards, as to the Part of the In- 

' -__ former. By all the Judges of England. © hp. 4 þ 
Ob. "The Statutes of England, which expreſsly name Ireland, bind 
them and their Lands, and Goods. As the Statute of Tyr made 
12 E. 2. and the 13 E. 1 de mercatoribus, and others. 5 


192 CASE XV. EN 
8 NY A Brings Treſpaſs againſt B. 20 is Feoffee to the Uſe of C. 
IA. the Sheriff is Couſin to B. but not to C the Plaintiff may 
challenge an Array made by this Sheriff. If the Sheriff upon the 
Diſtringas Furatores returns ſmall Iſſues, he ſhall be amerced if 
he does not return more. By all the Fudges of England. A She- 


rift returned 8 d. upon each Juror; he was awarded to return 2 5: 
upon each of them. 


| #. 


CASE XVI. . 
3 HRE E Lombard ſued A. in the Chancery for Debt upon 
e ep an Obligation bearing Date at London, in St. Martin's Pariſh 
| catrig, in Bridge-Ward; but neither the Bill exhibited in the Chancery, 


nor the Count upon it, had in the Body nor in the Margin, London, 

nor St. Martin's Pariſh : It was amended; for it was the Miſtake 

: of a Clerk. By all the Fudges of England, 

PObſerv. Nota. If alien Merchants ſue for a Debt in Chancery, they are to be treated 
2 5 | 


according 


8 as. * Se "A Or, 


the Sheriff. 


| awarding the Exigent, he was in Priſon in the Caſtle of Oxford; and 


the Errors neither are, nor can be aſſigned before the Writ of 
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according to the Law of Merchants, and of Nature. 13 E. g. and, 
where they trade with a Joint Stock, jus accreſcendt has no Place. 
The Maſter of a Ship, in Caſe of Danger and Extremity, may caſt 
the Goods into the Sea; and in ſome Cates, ſell the Ship, altho! it does 
not belong to him; as in Caſe of Famine, Gc. At this Day, in our 
Leagues with Foreign Princes, the Subjects which trade ſhall be go- 
verned by the Laws of the Kingdoms where they trade. 


CASE XVII. 3 
13 H E King of England has a League with Denmark, ſo has Loren, ae Fas 
Hain, and ſo has the King of Eng/and with Spain alſo ; a Sub- peny. | 5 
ject of Denmark robs a Spaniard upon the Seas; the Goods robbed 
are ſold in England, they ſhall be reſtored to the Spaniard, becauſe 


* gms 


| of theſe Amities, Hy ail the Judges of England. 


CASE XVIII. 


1 N an Appeal of Murder, the Defendant is outlawed, and has a Char- 2 R. 3. 38. 


4 ter of Pardon; the Appellee ſhall have a ire Facias, without GP 3 1 
ſhewing any Releaſe againſt the Appellant : For the Appellant ſhall Execution. | | 
not have Execution if he does not pray it in Perſon; by Attorney | 
will not ſerve; upon this &i Faczas the Appellant, being ſummoned, 
makes Default, which Default is recorded: The Appellee ſball have 
his Pardon allowed, and ſhall be diſcharged ; and the Appellant can- 
not pray Execution, at another Time. By the Fudges of both Benches. 
An Appeal of Robbery does not lie againſt one attainted of ano- 


ther Robbery : Bur it lies in the Caſe of Murder; by the Stat. of 3 H. 7. 
an Appeal of Murder, or of any Felony is brought againſt two; the Ap- 
pellant's Releaſe to one of them will not help the other: For they 
have ſevera] Judgments and Executions. So where an Appeal is 
brought againſt two, and one of them has a Charter of Pardon, and 
heſues a Scire Facias againſt the Appellant, who is ſummoned and 1 
makes Default, which is recorded: 'This ſhall diſcharge him who has | i 
the Pardon; but not the other. 8 | 
In Debt, the Defendant is arreſted at the Suit of 4. upon a Capias 


ad Reſpondendum ; the Plaintiff has Judgment againſt him in another 


Action; tho' he be in Arreſt on zbeCapias ad reſpondendum, he ſhall 
not be in Execution upon the judgment; unleſs the Plaintiff prays it 
of Record, or ſues a Capias ad Satisfaciendum, and delivers it to 


r 5 
A Is outlawed of Felony and taken upon the Capias Lilagatum; 1 H. 53. 


; 1 | : Error, Utlary, Aver⸗ 
» and being brought to the Bar, he alledges that at the Time of gen 


he does not alledge, in whoſe Cuſtody, nor in what County this Cat- 
tle is; nor avers his Plea to be true. This Priſoner was of ill Fame 
and a notable Thief. In Caſe of Outlawry for Felony, the Errors to 
reverſe it ought to be certainly alledged in Writing, and ought to be 
ſufficient, before the Writ of Er-or be allowed to the Outlaw. In | 
this Caſe the Priſoner was not ſuffered to amend this Plea ; but was 13 6 
hanged. By the Judges of both Benches. 3 
An Outlawry in the King's Bench may be reverſed there; for it is 
the Judgment of the Coroners, and not of the Court of King's Bench. 
In civil Cauſes, a Writ of Error is not to be denied to any one, and 


Error be allowed, and the Record removed. But the Law is 
ctherwiſe in Caſes of Outlawry of Felony, or Attainder of 
Felony 


8 
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Felony; the Errors ought to be firſt aſſigned and allowed before a 
Writ of Error ſhall be granted. 


Intereſt Reipublic.e ne maleficia remaneant impunita. 
Salus Populi eft ſuprema Lex. 


CASE XX 


Is bound to B. in a ſingle Bill for Payment of 100 J the 100 
„is paid, and the Bill delivered to 4. and afterwards B. by 


Averment, Faits, Au. Force takes it from 4. B. ſues A. upon this Bill: This Delli- 


dita Querela. 


46 E. 3. 33. 
4c Ail. pl. 8. 
Cro. Jac. 29, 216. 


very and Taking by Force, is not a Plea in this Suit; for a Writing 
ſealed and delivered ſhall not be avoided by Parol: Where Here js 
an Obligation, or a Bill, it 7s good ab Initio. An Infant ſhallavoid 
his Debt contracted during his Infancy ; if it be not for neceſſary 
Proviſions, Cloaths, and Schooling. Coverture ſhall avoid a Deed: 


So of Dureſs »ſed to get an obligatory Deed: So if a Deed be read 


otherwiſe than it is, to an illiterate or a blind Man. If a Woman 
Obligee marries the Obligor, it is a Releaſe in Law. A Raſure in 
the Dced after 'tis ſealed and delivered, avoids it : For this appears 
within the Deed. The Dureſs to gain a Deed obligatory cre- 


| ates the Deed ; and ſuch Deed may be avoided by Plea of that 


Dureſs. In the principal Caſe the Deed was originally ſufficient ;and 
there is no Diſability in the Caſe, nor Dureſs, nor Releaſe in Law. 
A. in this Caſe ſhall have Relief againſt B. in an Action of Treſpaſs 
for the taking of this Bill; and not an Audita Querela : For it is 
only a Surmiſe; and a Matter of Fa& is not of Force againſt a 
Deed originally good. By all the Judges in the Exch. Chamber. 

Altho' the Obligor cannot avoid his own Deed by alledging that 
he delivered it to the Obligee upon Condition ; yet a Stranger to the 
Obligation, to whom the Obligor delivered it to be delivered to the 
Obligee upon the Performance of a certain Condition, if Detinue be 
ſued againſt him for this Deed by the Obligee, he LH Stranger 
may plead this Bailment and Condition, and pray Garniſhment a- 


gainſt the Obligor to acknowledge, whether the Condition be per- 


formed or not: For he is Party to the Bailment; but not to the Deed: 


And upon the Garniſhment, the Trial of Performance, or not, ſhall 
be between the Obligor and Obligee. 8. H. 6. 28. 43 E. 3. 27. 4E. 
2. Fitz. Debt, 167. 5 3 

Againſt a Conſideration alledged in a Deed, or an Uſe declared, 
no Averment to the contrary can be received: So of Indentures upon 
Fines and Recoveries, where the Fines and Recoveries purſue them. 


1 El. Dyer 169. Altham's Caſe. 8 Cy. 148. Counteſs of Rutland's 


1 Mar. - 


Dyer 147, 413. 
Harriſon's Cale. 
Dyer 54. | 


Caſe. 5 Cb. 25, 26. Nibil eft tam naturale quam quidlibet diſſokt 


eo modo quo ligatur. Contract by Contract, Deed by Deed, Re- 
cord by Record, Parliament by Parliament. Y 

A Will of Land of Inheritance deviſable by Cuſtom, or by Sta- 
tute Law (tho' it cannot be deviſed without writing) may be revo- 
ked by Parol: For a Will gives no Intereſt in the Teſtator's Life- 


29 C. 2. c. 3. alters time, as a Deed doth. The Uſes of an Inheritance, at Common 


the Law from what 
15 laid down an this 


Paragraph. 
8 Co. 80. 
Vinior's Caſe, 
8 E. 4 I 0 


Law were deviſable by Parol, and revocable by Parol. An Ap- 
pointment of Auditors, or Factor, or Attorney, or Arbitrator, or a 


Licence may be revoked . by Parol before they be executed, altho 


they be by Writing: For, they do not give any Intereſt; they are 


only Authorities and Powers. 
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| tute made 1 Jac. 1. Cap. 24. Nec veniam lieſo numine Caſus Halit. land. 


W 


are directed to HJ. B. Chief Juſtice there, to remove the Record which 
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CAS E XN. 


Enths and Fifteenths are granted to the King to be paid at cer- i H. 7. 8. 
tain Days; the King makes an Aſſignment of Part of theſe fif- on Le bs moans 

teenths to his Creditors; the King makes Collectors of theſe Fiftcenths 

and the Convocation makes a Collector of the Tenths; the Creditors 

give them Notice of theſe Aſſignments: If the Collectors die after the 

Day for Payment, and after Notice of the Aſſignment; the Collectors 

are liable for all that is aſſigned, although they have not received any 

Part thereof: For it was their Fault that they had not collected 

them. If a Collector dies before the Day of Payment, he is anſwer- 

able only for ſo much as he has received. If a Collector dies after the 


| Day of Payment, his Executor ſhall anſwer for the whole, if he has 


Aſſets; or for as much as the Aſſets amount to. If after a Collector's 


Death, his Executor collects any of them, he is liable pro tanto: And 
though he had no Power to collect, he is liable to account to the 
| King: And ſo 7s every one who meddles with the King's Right. A 
| King who 7s an Uſurper makes ſuch Aſſignment ; it ſhall bind the 
| rightful King. A Tally according to the Uſe of the Exchequer is 9 E. 4- 12. 
| ſufficient for ſuch Aſſignment. . 


| ; Fitz. Grants, 90. 
Account lies againſt a Stranger who occupies the Land of an Infant. 47 5 9 


Account lies upon an Aſſignment to receive, whether the Aſſignment Fitz. Accompt, 107. 


be an Aſſignment in Deed or in Law; as in Caſe of à Guardian or 

ſuch like; and where the Defendant pretends to receive or collect 
| Profits to the Uſe of the Plaintiff. 2 M. Br. Caſes 414. A Stranger 
| who meddles with the Goods of the Deceaſed, may be charged as 


Executor of his own Wrong. 


: at 


—_— at Common Law does not lie for Treaſon ; it lay for 1 H. 5. 7. 
O other Offences, At this Day all Sanctuaries are aboliſhed by a Sta- Sancta. By all | 


the Judges of Eng- 


JJ 15 
Rits to certify Records, iſſuing out of Chancery, and other 1 H. 7. 10. 


EARS | Fines, Certiorar! 
Writs to remove Records, out of the Court of Common Pleas, p;ccedent. ? 


is before him and his Companions, without naming them. In Fines le- 
vied, all the Judges of the Common Pleas ought to be particularly na- 


med: For fo is the Uſage. By all the Judges of England. 


Fiat quod prins fieri conſuevit. Nihil temere novandum. Novitas 


un tam utilitate prodeſt, quam novitate perturbat. Conſuetudo An- 
| gliz eft Lex Angelic. Theſe are Principles in our T.aw. 


CASE XXIV. FE, 
Dy the Statute of 18 H. 6. the Fees of the Judges are to be paid H. 7. f. 9. 


out of the firſt Money which the Cuſtomers of the Cuſtoms eee 


ſhall reccive; and this Payment is to be made at a certain Day: If 
the Cuſtomers die before the Day, their Executors are liable for ſo 
much as they had reccived. If the King grants to any Merchant, 


to retain ſo much of the Cuſtoms in his Hands, as ſhall be due by 


him; the Judges in this Caſe may ſue the Cuſtomers or the Merchant 


| for their Fees; and the King will allow them as much as they have 


paid; to the one, upon Account; to the other upon Petition, 


Where the King demiſes, and the Tudges have new Patents; 


Rr „ 


JS 
AY 


168 0 Fourth Century. 


„ — W 


— 


all the Fees incurred before the new Patents ſhall be paid to the Judges, 
This Statute of 18 H. 6. has a Proviſo that the Cuſtomers ſhall not 
be charged with theſe Fees, if the Clerk of the Hamper in Chan- 
cery has ſufficient in his Hands to pay the ſaid Fees; and the Chan- 
cebllor is to be appriſed and certified of it: This Appriſement ought 


to be by a Jury, and not otherwiſe: The Judges may ſue the Cuſſo- 80 
mers, and they may plead this Proviſo, and that the Clerk of the 2 
a Hamper had ſufficient in his Hands before the ſaid Suit; and this Iſſue , 
| ſhall be tried by a Jury; and fo the Chancellor ought to be appriſed ch. 
| of it. This Appriſement is a Condition ſubſequent to the Payment is 
of the Fees. | By all the Judges of England. At this Day the Fees MW fur 
of the Judges are paid out of the Exchequer. Theſe Fees are an . 
honorary Gift of the King; of which the Judges are worthy, if they MW '* 
be learned, juſt, and uncorrußft. + "i ſe 
Sapientia Legis nummario pretio nou eft eſtimanda. 1 
3 Cn AE RR... [2 
Fines, Feen, HE King's Tenant in Capite dies, his Heir of full Age; the 
Livery, 290. Bc Heir before Livery ſued, levies a Fine of the Land to a 
The Tenure avg. Stranger: The Fine is good, and paſſes the Eſtate. Tis otherwiſe, 
liſhed by 12 C. 2. if he makes a' Feoffment of the Land; for the King is in Poſſeſſion MW 1 
624. ok it, and the Feoffment meddles with the King's Poſſeſſion. It the 
Heir, after Office and Intruſion, levies a Fine, it is good. as 
Keyleway 88. The Statute of Prerogativa Regis, upon an Intrution after Office 
in Regis cap. 14. takes away the Freehold of the Heir only as to the Wife's Dower, and Wh 
2 H. 6. 5. does not extend to a Tenant by the Courteſy: Where an Heir Female IWF 4; 
14 #3 a intrudes after Office found, and marries an Husband who has iſſue by IM 
mo ns Me ber; he ſhall be Tenant by the Courteſy. Upon the Intruſion of the | 
Hale's Cafe. — Heir of full Age, the King's Pardon to him of all Intruſions, exi71s & 5 


T be get. 5 Tenant proficua, ſerves him inſtead of Livery : Which proves that the Free- the 
dere en. hald remains in the Heir; otherwiſe ſuch Pardon would not ſerve for 
. very. M . Is \ 1.9! T 

A N AG of Parliament made in the Time of King R. 3. baſtardiſed MW 4 

erer all the Children of E. 4. this Act was not * repealed, but ta- tio 
Wiebe is a Trange Ken off the Files of Chancery and burnt; (by the Advice of all the I the 
thor. The Year. Judges in England) that no Memory might remain to Poſterity of *iti 
book ſays, the Judges ſuch an horrible Falſhood, The King had pardoned the Biſhop of 1 
e e Bath and Melle, who had contrived this Act; the Lords not know- . 
Act of Rina) only a ing this, were procecding in the upper Houſe of Parliament to puniſh I the 
few Words of the Be this wicked Crime: Hut upon Notice of the ſaid Pardon, the Proſe» ¶ 5; 


rH. . . 
Parliament, Pardon. 


inning of Richard's . LE 
1 cution vaniſhed. 155 th e | 
citing the Subſtance Beneficium principis debet eſſe manſurum. 
of it. And the Book . ape ; . — _ | ut 
bids us note that an Act of Parliament was neceſſary, to indemnify the Keepers of the Record for taking it off the File. 
N 1 E e. 4 
„ . 7. 13. HE Crown is intailed to the King by Act of Parliament, with Iz; 
Parliament, Equity, | I 


all the Prerogatives and Franchiſes belonging to it: This Act I ane 
does not extend to take away, the Liberties or Franchiſes, which ¶ ma 
Lords or others have by Charter, or lawful Preſcription. By all N gai 
the Judges of England. e mo 
An Intail of the Crown extends only to the Royal Power and Pre- ing 
rogatives belonging to it: But not to Poſſeſſions, or Matters of * 
Protit  Proprietas cerborum attendenda eft. 
5 CASE 


Tail, Corone. 
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C A8 ER XXVIII. 
Judge takes a Conuſance of a Fine; and before it is certified, the 1 H. 7. 9. 
King demiſes: If the Judge had Notice of the Demiſe, the Cap» . 4. 3. 
tion is void; for his Patent was determined, and there was no Writ of 3 8 1 
Covenant pending. Where there is not a Demiſe of the King, ſuch a =_— 
Caption will be made good by a Writ of Covenant and Dedimns Pote pa- 
tem, both antedated. The Judges of both Benches, and the Barons of 
| the Exchequer may take ſuch Conuſance before any Dedimus Poteſtaten 
| is procured; but the Writ of Covenant and Dedimus Poteſtatem may be | 
| {yed afterwards, and antedated. ' The Chief Juſtice of the Common | 
| Pleas alone may take the Acknowledgment of Fines without any Dedi- 
nus Poteſtatem. Where the Conuſor dies after ſuch Conuſance 2s in the 
| ſecond Caſe, a Writ of Covenant and Dedimus Poteſtatem antedated, and 
the Kings Silver entered, will make the Fine valid. b 
| Afﬀer the Demiſe of the King, Trials and Gaol-deliveries, had before Co. Car. 98. 
the Judges have Notice of the Demiſe, are good: And ſo it ſeems to 1 1 
be concerning the Caption of Fines. 1 ee, e 


„ ·o=w- 


A Nix. 


N Appeal is brought for the Death of a Man; pending the Appeal, 2 H. 7. 
| the Plea is diſcontinued by the King's Death; a Reattachment Fitz. Reattachment, 
| ought to be ſued within a Year after the King's Demiſe; the Appellant 13. 

does not ſue it; the King pardons the Appellee: This Pardon ſhall be 1 de 
allowed without awarding a Scire facias againſt the Appellant ; for it ap- Proceſs, Appeal, Par- 
| pears on Record, that the Appeal is extin& ; and it would be in vain in don, Scire facias, 
| this Caſe to award a Scire — TY CE. 5 1 
)jjͤͤͤ AD O00 0 IN TONY 07 ÄXn - 

777 REIT CERT: 

| This Caſe is remedied at this Day by the Statute of the 1 E. 6. cap. 7. 

| the Appeal continues notwithſtanding the King's Demiſe. 


AN, 


* * 
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| 4 Briogs Treſpaſs Vi & Arms againſt, B. B. is condemned in Da- : 11. 7. -0. 
mages in the Time of one King, who demiſes ; upon the Corona- 5 Co. 89. 
tion of the new King there was a Pardon of this Fine; after four Years Carnot Ca, Ex: 
| the Defendant was taken by a Capias pro fine for the King: Upon a Per- 

| tition to the King in this Caſe he ſhall be diſcharged ; and ſhall not be 

| in Execution for the Plaintiff, although he ſhould pray it; for the Ca- 

dias pro fine iſſued erroneouſly after a Pardon; and he cannot be in Ex- 

ecution at the Suit, and upon the Prayer of 57 Party in this Caſe, nei- 

ther after the Year is ended, nor within the Year; for the Reaſon a- 


borefaid. g e 
| By all the Judges of England. 
le. 1 CA SIB XXXI. 


l> condemned in London for Debt, and is in Execution there, af- II. 744. 
IT, terwards there is an Indictment and Verdict againſt him in the Pines pur Contempt-, 
At kings Bench tor Freſpaſs; A. is brought there by Habeas Corpus, Hall as Corpus, Ex- 
1 and pleads Not Guilty to the Indictment; and afterwards is re- ecution, Londen. 
ich manded to London; and after divers Proceſſes of Diſtringas iſſued a- . 
all gainſt the Jury, the Jury appears; and afterwards he is again re- 

moved into the King's Bench by Habeas Corpus; and, the Jury be- 
re- WE worn, he confeſſes the Indictment, and the Jury is diſcharged : 
of Although this Indictment was by his own Procurement, and was 
COVINOUS 3 
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all the Fees incurred before the new Patents ſhall be paid to the Judges 
This Statute of 18 H. 6. has a Proviſo that the Cuſtomers ſhall not 
be charged with theſe Fees, if the Clerk of the Hamper in Chan- 
cery has ſufficient in his Hands to pay the ſaid Fees; and the Chan- 
cellor is to be appriſed and certified of it: This Appriſement ought 
to be by a Jury, and not otherwiſe: The Judges may ſue the Cuſto- 
mers, and they may plead this Proviſo, and that the Clerk of the 
Hamper had ſufficient in his Hands before the ſaid Suit; and this Iſſue 
ſhall be tried by a Jury; and fo the Chancellor ought to be appriſed 
of at. This Appriſement is a Condition ſubſequent to the Payment 
of the Fees. By all the Judges of England. At this Day the Fees 
of the Judges are paid out of the Exchequer. Theſe Fees are an 
honorary Gift of the King; of which the Judges are worthy, if they 
be learned, juſt, and un corrupt. | 
Sapientia Legis nummario pretio nou eſt æſtimanda. 


Fines, Feoffment HE King's Tenant in Capite dies, his Heir of full Age; the 
ET D ; 2 a l 7 a A 

Livery, Dower, Tv; Heir before Livery ſued, levies a Fine of the Land to a 
The Tenure . abs. Stranger: The Fine is good, and paſſes the Eſtate. "Tis otherwiſe, 
liſhed by 12 C. 2. if he makes a Feoffment of the Land; for the King is in Poſſeſſion 


0. 24. bl it, and the Feoffment meddles with the King's Poſſeſſion. 1+ the 
Heir, after Office and Intruſion, levies a Fine, it is good. 
Keyleway 88. T he Statute of Prerogativa Regis, upon an Intruſion after Office 
4, Regis 4, takes away the Freehold of the Heir only as to the Wife's Dower, and 
2 H. 6. 5f. does not extend to a Tenant by the Courteſy: Where an Heir Female 
14 F. 4.5 intrudes after Office found, and marries an Husband who has Iſſue by 
> gre Band her; he ſhall be Tenant by the Courteſy. Upon the Intruſion of the 
Hale's Caſe. Heir of full Age, the King's Pardon to him of all Intruſions, exi71s & 


1 Inſt. cap. Tenant grgfcud, ſerves him inſtead of Livery : Which proves that the Free- 


perle Outeh. hold remains in the Heir; otherwiſe ſuch Pardon would not ſerve for 

| _ Lavery. 14 H. . 26. en VI: 9 N SM 
„ CASE XXVI. 

1 H. 7. 5. N Act of Parliament made in the Time of King R. 3. baſtardiſed 

Parliament, Pardon. : 


5 all the Children of E. 4. this Act was not * repealed, but ta- 
So lrang* ken off the Files of Chancery and burnt ; (by the, Advice of all the 
thor. The Year- ſudges in England) that no Memory might remain to Poſterity of 
| book fays, the Judges ſuch an horrible Falſhood. The King had pardoned the Biſhop of 
adviſed a Repeal o Hath and Melli, who had contrived this Act; the Lords not know- 


Mentioning in the * a "i EA 3 | CEL gt Ng 5 
Act of * only a Ing this, Were proceeding in the upper Houſe of Parliament to puniſh 
few Words of the Be this wicked Crime: But upon Notice of the ſaid Pardon, the Proſe: 


y 


inning of Richard's *. 3 
l ai cution vaniſhed. | | ny di | 
citing the Subſtance  Beneficium principis debet eſſe manſurum. 


of it. And the Book 


bids us note that an Act of Parliament was neceſſary, to indemnifꝶ the Keepers of the Record for taking it off the File, 


OS ne nn & ag to 
1 H. 2. 113. HE Crown is intailed to the King by Act of Parliament, with 
Parliament, Equity, 
Tail, Corone. 


all the Prerogatives and Franchiſes belonging to it: This Act 

does not extend to take away the Liberties or Franchiſes, which 

Lords or others have by Charter, or lawful Preſcription. By all 
the Judges of England. 5 35 

An Intail of the Crown extends only to the Royal Power and Pre- 


rogatives belonging to it: But not to Poſſeſſions, or Matters of 


Profit. Proprietas verborum atteidenda eſt. 


Fourth Century. =” 169 
Pr . * e - n 5 —d.— eee as. 0 
| CAS E XXVII. 
= Judge takes a Conuſance of a Fine; and before it is certified, the 1 H. 7. 9: 
; A King demiſes: If the Judge had Notice of the Demiſe, the Cap- . 4 3- 


| tion is void; for his Patent was determined, and there was no Writ of 1 . 
cCovenant pending. Where there is not a Demiſe of the King, ſuch a tice. I 
© W Caption will be made good by a Writ of Covenant and Dedimus PotePa- 

e I tem, both antedated. The Judges of both Benches, and the Barons of 

d che Exchequer may take ſuch Conuſance before any Dedimus Poteftatem 

t ss procured; but the Writ of Covenant and Dedimns Poteſtatem may be 

« WW fucd afterwards, and antedated. ' The Chief Juſtice of the Common 

| Pleas alone may take the Acknowledgment of Fines without any Ded:- 

mus Poteſt atem. Where the Conuſor dies after ſuch Conuſance as in the 

ſecond Caſe, a Writ of Covenant and Dedimus Poteſtatem antedated, and 

the Kings Silver entered, will make the Fine valid. | 

After the Demiſe of the King, Trials and Gaol-deliveries, had before 833 99+ 
the Judges have Notice of the Demiſe, are good: And fo it ſeems to 43 Af. fl 29. 
be concerning the Caption of Fines. aro Sits 


he 

* | CASE XXIX. 

e, * AOL e | | 

- XN Appeal is brought for the Death of a Man; pending the Appeal, 2 H. 7. 

he the Plea is diſcontinued by the King's Death; a Reattachment Fitz. Reattachment, 


1 ought to be ſued within a Year after the King's Demiſe; the Appellant . 
does not ſue it; the King pardons the Appellee: This Pardon ſhall be e 


ice ; / ; . e Diſcontinuance de 
allowed without awarding a Scire facias againſt the Appellant; for it ap- Proceſs, Appeal, Par- 

nd | pears on Retord, that the Appeal is extinct; and it would be in vain in don, Scire facias. 

ale I this Caſe to award a Scire facias. a SI 

„%%ö; ⁵ ́- J) ß botb Benches. 

the F frafra. 


| This Caſe is remedied at this ay by the Statute of the 1 E. 6. cap. 7. 
ee the Appeal continues notwithſtanding the King's Demile. | 
r bac bas fmt 

Irn r 7 7 OO © v oy F 

1 N „5 / ² ˙!N—J—ꝛ—ĩ— ] | 5 <0 
8 A Brings Trefpaſs Ji & Armis againſt. B. B. is condemned in Da- 1H. 5. 20. 
ſed , mages in the Time of one King, who demiſes; upon the Corona- 5 Co. 89. 
ta- tion of the new King there was a Pardon of this Fine; after four Years ee e Cale, Ex- 
the the Defendant was taken by a Capias pro fine for the King: Upon a fe- 
y of {cition to the King in this Caſe he ſhall be diſcharged ; and ſhall not be 

in Execution for the Plaintiff, although he ſhould pray it ; for the Ca- 


0 +. F* , 4 . # > OY \ . } . a . i 
5 bias pro fine iſſued erroneouſly after a Pardon; and he cannot be in Ex- 
, nTe VERS EEE nb EE 
iſh ecution at the Suit, and upon the Prayer NY Party in this Caſe, nei- 
ther after the Year is ended, nor within the Year; for the Reaſon a- 


4 


oreſaid. 


| By all the Judges of England. 


File, C'ASE XXXI. 

| A Is condemned in Loudon for Debt, and is in Execution there, af- 1 H. . 22. 
with „ terwards there is an Indictment and Verdict againſt him in the Fines pur Contempt. 
AR King's Bench for Treſpaſs; A. is brought there by Habeas Corpus, Haba. ad Ex 
4 and pleads Not Guilty to the Indictment; and afterwards is re- uten, London. 


| p py Dyer 245 
manded to London; and after divers Proceſſes of Diſtriugas iſſued a- 245 


Y all Ngainſt the Jury, the Jury appears; and afterwards he is again re- 
moved into the King's Bench by Habeas Corpus; and, the Jury be- 
Pre- ng worn, he confeſſes the Indictment, and the Jury is diſcharged: 
rs of Fithough this Indictment was by his own Procurement, and vas 
1 15 | COVINOUS 3 
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covinous ; yet he was fined, and committed to the Marſhalſea for the 
ſaid Fine, and for the Execution in London. | 

By all the Judges of England. 
Volenti non fit injuria. 


— — 


CASE XXXIL 


1 H. 7. 28. N Office is found, that A. the King's Tenant in Capite died ſeiſed, 
Dyer 377. A his Heir of full Age; B. traverſes the Office in Chancery, where 
Livery, Traverſe. jt is returned, and has the Lands in Farm; the Cauſe ſhewn is, that 4 

in his Life-time enfeoffed him who traverſes the Office; pending this 
12 C. 2. cap. 24. Traverſe undiſcuſſed, the King makes Livery to the Heir: And tis well, 
takes away this Te- for the King ex debito Fuſtitie ought to make a general Livery to the 
Os Heir of full Age; and ought not to delay it; and the Traverſer is at no 

Miſchief; for he may enter or ſue the Heir, if he has Cauſe. 

Dower, Fitz. bre. Dower is brought againſt a Guardian in Chivalry ; pending the Writ, 
240, 236. the Heir comes of full Age: The Writ of Dower abates: For the 


34 ; of the Guardianſhip ended by the Act of God; and the Guardian has nothing 


» 


Land pending the of which Dower may be rendered. | Pros 
Writ does not make | By all the Fudges of England. 


may ln coach The ſpecial Livery commonly made Uſe of at this Day, is ex grati| 
7 Dicent of a Regis. There is a ſpecial Pardon with this Livery, and ſeveral non he 


Dignity does not laute s. The King may deny it if he will. 
_ abate the Plaintift”s | 
Writ. 


CASE XXXIIL 


1H.7. 29.31. 4 Brings an Aſſiſe of Land againſt B. B. pleads that C. was ſeiſed in 
11 H. 4. 81. ＋ . Fee of this Land, and that being ſo ſeized he gave a nineteenth 
Aſie, ene Plead- part of this Land to B. in Tail, the Remainder to the King, by Deed 
—4 Conv inrolled ; and ſhewed the Deed (as he ought) and prayed in Aid of the 
riance. King; and gave Colour to A. T he Deed was of an Office and Land 
appurtenant to it. The Tenant was ouſted of the Aid: For the Plaint 
is of Land, and the Bar pleaded is of the nineteenth Part of this Land, 
and the Deed ſhewn is of an Office and Land belonging to it. Land 
cannot be appurtenant to an Office without a Preſcription ; and it ſhal 
not be underſtood that Land belongs to an Office, unleſs it be ſpecially 
ſhewn, by pleading the Preſcription: But if the 'Tenant had pleaded 
that C. was ſeiſed of the Office, to which, from the Time whereof Me- 
mory, c. a nineteenth Part of the ſaid Land was appurtenant, c. and 

given Colour as above; the Aid would have been granted. | 

. 5 By the Fudges of both Benches. 

A Tenant in Tail may have Aid of the King. An Office may be granted 
to the King. Aid may be had of the King upon the Grant of his Pre- 
deceſſor, who was an Uſurper. A Tenant in Aſſiſe pleads a Feoffment 
by Deed of one Acre of the Land in Plaint, made to his Father by the ſaid 
Deed ; and he ſhews a Deed of Land deſcended to him; and that this 
Acre is Parcel of that Land: This is well. And ſo it 7s, if there be a Va- 
riance in the Sirname, between the Plea and the Deed; for a Man may 
have ſeveral Sirnames: Tis otherwiſe if there be a Variance in the Chri- 
ſtian Name. If the Plea be of an Acre, and the Deed of a Manor, *tis 
well: For the Acre may be Parcel of the Manor. If the Plea be of the 
Manor of Dale, and the Deed is of the Manor of Sale; this is a ma- 
terial Variance; for the Manor of Sale cannot be underſtood to be Parcel 
of the Manor of Dale, nor to be the Manor of Dale. The ſafe Me— 
thod of | leading, where there is a Variance between the Plea and the! 
Deed, is to plead, that the Land in the Plaint was conveyed by the Name 
expreſſed in the Deed: And fo in 401 Caſes where there is no Repugnancy 
between the Deed and the Plea: But ina Caſe which cannot ſtand with Law; 
as in the principal Caſe, where the Tenant in the Aſſiſe has the nineteentl 
Ds | Part 
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part undivided, an Aſſiſe does not lie without a ſpecial Ouſter by 
him who has the Reverſion, againſt him who has this 19th part.“ 
Colour ſhall be given in an Aſſiſe, altho' the King has the Rever- 
ſion. Where Aid is prayed of the King or of any other, and tis 
granted where it does not lie; this is net. Error :- But dis Error to 
deny it, where it ought to be granted. 
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SAS R XXXIV. 


H E Reſcous of any Perſon indicted of Felony, is Felony 1 H. 5. 22, 2, 25. 
by the Common Law. Counſel ſhall be allowed to a Fe- 2 5 
Jon, if he has Matter in Law to plead ; but he ought to ſhew this d, Icaon. 
Matter before Counſel ſhall be allowed. Sanctuary did not lie 
for Treaſon at Common Law; nor was any Preſcription for ſuch _ 
Sanctuary, allowed. 
By all the die; of England. 

At this Day, by the Statute 1 Kar I. cap. 24. all Sanctuaries 

are taken away. 


CAS E XXXV. 


i E King' 8 Tenant in Capite dies, his Heir within Age; be- 1 H. 7. 18. 
1 fore Office found, he may enter and take the Prolits; and af- 1505 EE 
ter Office found, he ought to waive the Poſſeſſion, and anſwer to the Dower, Towns gar 
King for the Profits taken. If he enters after Office found, and la Curteſy. 
alter this Intruſion, takes Wife; ſhe ſhall not have Dower : By the — __ 
Statute of Prærogatica Regis, cup. 14. tis otherwiſe, if he takes 24. 
Wife before the Office found, and afterwards intrudes, there Dow- - 
er lies: For the Title to Dower was before the Intruſion. The 
Heir cannot enter after Office found, without a Livery or Onfter - 
le-Main. 
By all the Fudges of England. 

This Statute of Py.crogatica Regis does not extend to Tenan- 

cy by the Courteſy. 


CASE XXXVI. 


3 1 5 H "i King cannot grant Power to any to make Juſtices cf 1 H. 7. 16. 
Ojer and Terminer ; but he ought to conſtitute ſuch Juſtices cap: ity, Gran, - 

S, 90. 

himſelf; For it is an high Prerogative. A Grant to Pardon Trea- 20 H. 7. 8. 

ſons is void: But in Scotland and Ireland ſuch Grant 70 be execu- 

ted in the Name of the King is good: And ſo to make Knights 

there. The Diſtance of Place, and ſudden Occaſions, and the 

King's Abſence make the Difference. 


By all the Judges of England. 
M KE. XXXV IT. 


"IN G. HE. . to 4. the Cuſtody of 1/7 mdſtuck-Park, 2 H. 7. 12. 
for Life; 7. who has a Patent of it for his Lifg, from King ans 2 — 
H. 7. enters and oults 4. A. brings an Aſſiſe agrainſt 7. B. in this 
Caſe ſhall have Aid of the King, "by Virtue of the Statute de Ni 
gamis, cap. 1. For perhaps the Office was forfeited by the De- 


fault of 4. by an the Judges in the Hxchegtter- Cher. 
81 CASE 
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| CASE XXXVIIL 

2 H. 5.8. 19 Kr a Fenire Facias upon an Iſſue joined, the Sheriff returns 

eee A. 12 Jurors only according to the Words of the Writ; where 

Forms, Precedents. he vught to have returned 24 according to conſtant Uſage, for ſpeed. 
ing the Trial in Cafe of Challenge, Death, Sickneſs, or Delay of 
the Tales: The Sheriff ſhall be amerced for this Return. So in a 
Præci pe quod reddat, if he returns that the Tenant has reſtored the 
Land to the Demandant. So in Debt, that the Defendant has 

paid the Debt to the Plaintiff. So on a Diſtringas Furntores, that 
Diſtriuxit illos per omnes exitus; without mentioning how much 
upon every one. All theſe are bad Returns ; and the Sheriff ſhall 
be amerced for ſuch Returns. So upon an Habeas Corpora againſt 
the Jurors, that he has attached the Jurors, without ſaying, & 
Haheo Corpora, Oc. „ | # 

Note the Care of the Law in preſerving antient Forms, and 
yet upon Experiment of a Miſchief, altho' the Forms of a Writ are 
not to be altered, yet Precedents and conſtant Ufage muſt be ob- 
ferved. | 85 

CAS E XXXIX. | 
Reſpaſs was brought in the Common Pleas, and a Capias 
duly iſſued againſt the Defendant; upon this Capras, the She- 
31% rift returned, that ante adventum iſtius brevis, the Defendant was 
| juriſdicion, Retorne indicted before the Juſtices of Peace, fora Riot, of which he was con- 
de Viſcount. victed, and fined; and for Security of the Peace, was in Cuſtody of 


the Sheriff; and he had his Body at the Day in the Capias menti- 


oned in the Common Pleas: The Defendant was awarded to plead 


Priſon and Priſoner. to the ſaid Action, and find Mampriſe; and he was remanded to the 


Country for the Offences aforeſaid : For the Common Pleas has 


nothing to do with Perjury, Riot or Surety of the Peace, if they 


do not happen in the Common Pleas; if they happen there, that 


Court will puniſh thoſe Offences there, upon Indictment and Con- 


viction by Fine and Imprifonment. y th Fudees of both Bench- 
es ar White Friars. It feems that there was no Serjearts Inns then. 
e CATS XL. 7 INNS Gi, 
11 HEN any one is arreſted in an inferiour Court, coming 
2 H. 7. 2. ü 4 f 3 1 5 . 
Privilege, Executi- VV to Veſtminſter upon a Suit brought for him or againſt 
on, Bail, Procedend®, him, he ſhall have the Privilege to be diſcharged from the Suit 


Habeas Co. below: But this ought to appear by the Examination of the Party, 


and not otherwiſe; and if upon an Habeas Corpus returned, the 


Priſoner be not in Court to be examined, a Procedendo ſhall be a- 
warded. By all the Judges. . 


8 E. 4. 18. If the Defendant be in Execution in an inferiour Court, altho 


Br. Caſes, 161, 192, he had Cauſe of Privilege, and the Privilege was in eſſe at the 
Lime of the Execution, and the Writ of Privilege delivered be- 
fore it; he ſhall be diſcharged: But if the Writ of Privilege was 


292. 


not delivered before the Execution; in this Caſe the Execution 
ſhall not be avoided. Where Privilege is allowed, and Bail found 


and filed the ſame Term, the Bail in the inferiour Court is deter- 


mined. Where upon the Haleas Corpus Privilege is not allow- 


ed; a Proccabudo ſhall be awarded, and the Bail in the inferiour 


Court remains. Upon a Writ of Privilege allowed, new Bail 
ſhall be found for the Defendant, in the Common Pleas, and an O- 
riginal Writ ſhall be filed there againſt him; and a Bill of Middle- 

ſex in the King's Bench, if the Privilege be allowed there. Ci. 
5. Jac. 203 and 361. 12 Zac. 


CASE 
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CASE XII. 


HE Surety of the good Behaviour extends to any Breach 2 H. 7. 2. 
of the Peace and an Aﬀray by Matter of Dread or Fear Feace & bon port, 
to the Subject; but not to chiding Words: There ſhould be an Aſ- 


ſault or Lying in Wait, 
By all the Fudees. 
If a Man be twice convicted of Drunkenneſs, tis an Offence that 
tends to the Diſturbance of the Peace, is a bad Example to others, 
| and is a Cauic to bind a Man to his good Behaviour. 
CAS E XIII. 


E A Woman who is the King's Tenant in Capite takes Husband, 2 H. 5. 19. 

I. and has Iflue by him; the Husband is Tenant by Courteſy, 5 1 B. 258. 
and is the King's Tenant; and ſhall hold this Land without any Pyer 229. 
| Suit to the King, or Livery ; and after his Death, an Office of all Office, Livery, Te- 
| this Matter, ſhall ſerve the Heir to have his Livery. ont per le Curtely, 


By all the Fudees of England. . 


AS N Nin 


N Caſes of the King's Patents with non ohſtante for the Shrie- 2 H. 5. 6. 
valty of any County, in Fee, Tail, or for Life; or for the Ex- egg, Pardons, 
portation of Wool, or for Homicide ; altho' there are Statutes which . 
ordain ſuch Patents to be void, yet with a Clauſe of non obſtante 
| they are good, and to be allowed: And altho' the Statutes ſay that See 1 W. and M. 
| fuch Patents ſhall be void, altho' they have a Clauſe with 07 ob- — 1 
ante; yet a Patent of ſuch Things with Words of non obſtante a- monly called the Bill | 
| ny Clauſe derogating from the non obſtante will make the Patent ou NG _ _ 
| good, The Reaſon of the Law is, the King, by his Royalty is diſpening Power * 
truſted with the Government, Pardons and publick Buſineſs: Par- the Crown. 
ticular Caſes may happen which deſerve Remiſſion, upon Conſide- 
ration of Circumſtances. 1 3 ot £3 -1 
By all the Fudges in the Exchequer-Chamber. 
t A Pardon of Murder, by that Name, is not uſed ; but a Par- 
„ don de omnimodis feloniis 3 omnimodis homicidiis, with a non 
CW #fante, will ſerve for Murder. The King never grants a Pardon 
of Murder, without ſpeaking with, or a Certificate from the Judg- 
es before whom it was examined : Nor doth he grant it but where 
they think the Caſe has Circumſtances which deſerve Mercy. 


- Rex quod eft injuſtum facere non poteſt. 


: DD ES Ws 7 


2 Has a Suit againſt B. in the Common Pleas, and afterwards 2 H. 7:6. 
A. B. is arreſted in an inferiour Court when he was not com- © al tie Judges 
ung to or returning from the Defence of this Suit, he ſhall not have 

l Privilege. 5 | 
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CAS ERP XIEV. 


ant 8 A Judge of the Common pleas receives im the Country a Cony. 
jantes, e ee ſance of a Warrant of Attorney for A. to appear for the 7 

/or in a Writ of Right; before this Warrant is certified, 
Judge dies; yet the Court afterwards allowed this Warrant; Ther 
now the Hand- writing of the ſaid Judge which atteſts the War- 
rant; and his Servant brings it into Court. 

e By all the Fades. 

Dyer 163. Where a Judge, who takes a Niſi Prius dies before the Pg. 
ſtea is certified ; the Clerk of the Aſſiſes may well certify it; or 
the Executors of the Judge upon a Certiorari directed to them tor 


this e 
A S E XL VI. 
* eee Fter a Diem Clanfit extremum, a * Diem Clef f extre- 
3 . mum ſhall not iſſue for the ſame Perſon ; but it may for an- 
other Perſon: But not for the ſame Perſon at this Day; to avoid 
Infinity. 
By all the Judges. 
| In itim in jure reprobatur. 

News 7 3 I. ue 2 E. 6. cap. 8. ordains, that if by a falſe Office after the 
TH. 7. 19-1, Death of the King's Tenant, A. is found Heir to him, where i 
F. N. B. 258. Truth B. is Heir; B. upon another Office found that he is Heir, 
Dyer 9. may traverſe the frſt Office; but not before an Office found for 7. 


zen 4 4. If after the Death of a Woman 2who Dog the King's Tenant, an 
* N b Office finds a Tenancy by the Courteſy, and alſo fads the Heir; 
lolete. atter the Death of Tenant: by the Courteſy, this Office ſerves the 


Heir to dure his n at Common Law. 


405 A 5 E XI VII. 


H E King's Coiners of Gold or Silver i in the King's Mint, 
Stamf. Corone, z. 
5 El. cap. 11, are Traitors if they make the Coin contrary to the Kings 
Dyer 88. Orders for Weight and Allay. Uttering of counterfeit Coin, know 


$ H. 4. cap. 4- ing it to be counterſcit, is Miſpriſion of Treaſon: It is not Tr eaſon. 


The Coiners are the Makers, Actors, and Workers of it. At thi 


A Coiners, Clippers and Waſhers are all Traitors. 
I all the Fudpes. 
Treaſon, Miſpriſion, He Who commits Miqpriſi ion of Treaſon 1 all his Goods and 


Chattels, and the Profits of his Land during his Life. 


C A 8 E XLVIII. 


3H. 7. NE jũuſtice of Peace cannot commit another Juſtice of Peace, 
oY Juſtice de Peace, for Breach of the Peace. 

3 juſtice de Par in parem non habet imperium. 

Dons, Juriſdiction, By all the Judges. 


The Seſſions of the Peace may commit a Jultice of Peace, for 
Breach of the Peace. Lambard's Juſtice 385. 


2 = Judgments piven in a. Court- of Record beld by 
4 wa Charter in Cities or Towns Corporate, Or before 


23 El. 
Judges of Aſſiſe, or of Qyer and {erminer, cannot be reverſe, 
| in 
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in the Common Pleas; but in the King's Bench only: For theſe Courts 
of Record have equal Power with the Judges of the Common Pleas, 
by the King's Letters Patent and Commiſſions. Againſt F. N. B. 20. 


LE eas, fo "ab A 8 E XL VIII. Sond | 
E who challenged thirty-ſix Jurors peremptorily at Common 3 H. 7. 12. 
Law for Felony or Treaſon, ſhould be put to Death. At gang, ca. 12: 


this Day a peremptory Challenge of thirty-five is allowed for Trea- EE, Ty 
ſon; for Felony only twenty: By the Statutes of 25 H. 8. cap. 3. Yap Paine fort 
2 M. cap. 10. in an Appeal of Felony, if the Defendant ſtands mute, 3 Judgment, 
he ſhall be hanged: For the Pain fort & dure is only to be inflicted 

upon an Arraignment for Felony upon an. Indictment. He that is 

indicted for Treaſon, and arraigned upon it, and ſtands mute, ſhall 

be drawn and hang ec. | e 3 


*** 


{ 
A 


o 


3 H.. 12. In an Appeal of Death, where the Stroke is in one * See 2G. 2. cp t; 
County, and the Death in another County; the Appeal ſhall be 0 


brought Where the Death was, and be tried by both Counties. 


- * 


| A Brings Treſpaſs againſt B. B. pleads Not guilty, the Plaintiff has 
£ #* a Verdict and Judgment for the Treſpaſs: B. brings an Action 
of Treſpaſs againſt 4. in the King's Bench, A. pleads Not guilty, tis 
found for B. and B. has Judgment: B. brings a Writ of Error in the 
King's Bench upon the firſt Judgment in the Common Pleas; upon this 
Record. removed into the King's Bench it appears, that both Judgments 


3 H. 7. 1x. 
Bar, Error, Attaint. 


were for the ſame Treſpaſs; yet this is not ſufficient to reverſe the ſaid 
judgment in the Common Pleas; for perhaps the laſt Verdict in the 
| King's Bench was falſe. B. is put to his Attaint upon the Verdict in the 


= 


Common Pleas, and A. for the Verdict in the King's Bench. Actio 


_ quelibet it ſua via, & ſe non miſcent. A. might have pleaded in the 


King's Bench the ſaid Judgment in the Common Pleas againſt B. So 

in an Ejectione firmæ for the ſame Land, the latter Ejectment be- 

tween the ſame Parties ſhall be barred upon a Verdict, and Judg- 

ment for the former Eje&ment. By the Fudges of both Benches. 

ee e 5 

THE Manor of Dale, held of the King by Knight's Service, is 3 H. 7. 15. 
granted by Act of Parliament to 4. A Tenant who holds of 117, %. 

this Manor by Knight's Service dies, his Heir within Age; A. has the Chattle, Parliament; 


Wardſhip of this Heir, and grants it to B. A. is afterwards attainted Perquiſte. 


of Treaſon, the Heir being within Age; an Office is found of this F 


Matter, and the Manor veſts in the King; the King grants the ſaid 
Manor to his Mother for Life; and the firſt Act of Parliament is 


repealed, and made as if it had never been; by which Means A. 


never had any Title to this Manor; and the Grant of this Wardſhip 
is thereby become void: The King's Mather ſhall have this Ward- 
ſhip, and not B. for now A. had nothing in the Manor ab initio: 
And ſo his Grant to B. was void. By all the Fudzes. 

Where A. has Judgment in a Prucipe quod reddat of a Ma- 
nor, againſt B. and afterwards a "Tenant by Knight's Service of 
this Manor, dies, his Heir within Age; and B. reverſes the- 
Judgment: B. ſhall have the Ward. So of a Diſſeiſce, if he enters 
within five Years into the Manor, of which the Diſſeiſin was made, 
and dies ſeiſed. For their Title is by Wrong in both Cafes. In 


the Caſe of a Purchaſe made by a Villein, or where the Recoveree 


Tt grants 
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2 H. 7. 2. 
Pleadings, Mon- 


veſted in this Caſe ſhall be diveſte. 
| | 2 4 4% IT $. 4 ante 2 F. 0 2 


ment be reverſed, or the Diſſeiſee enters; yet the Recoveree add the 
Diſſeiſor ſhall have the ſaid Purchaſe, * Where a Diſſeiſor grants a 
Copy, and the Diſleiſce ſha}l avoid it, ſee my Repertory Title Chaz. 
tels. In Caſe of the Mortgage of a Manor, of which 'Tenant by 
Knight's Service dies ſeiſed, his Heir within Age, before the Day of 
edemption ; and Redemption is made at the Day: The Chattel 
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A N Office was found after the Death of the Lord Macres, that 
A the ſaid Lord held the Manor of Dale of the King by Knight's 


— 


1 doit, Service in Capite, and died, his Heir within Age, this Office was 
b Co. 4. returned into Chancery; the ſecond Son of the ſaid Lord tendered 


Heliar's Caſe. 


a Traverſe in Chancery to the ſaid Office, and had the Manor to 


farm upon Security giten according to the Statute: And by Way of 


12 C. 2. cap. 24 Monſtrauce de droit, he pleads, that A. recovered the ſaid Manor 


aboliſhes, the Te 


MUL.: „„ | 


from the ſaid Lord in his Life-time, by a Writ of Right; and that 


2 2 Cr 4:6 afterwards, and before Office found, e enter d into it, and gave 


it in Tail to him the ſecond Son; and traverſes the Lord Dacres 
his dying ſeiſed: This Pleading was held inſufficient; for it begins 
with a Monſtrance de droit, and concludes with a Traverſe, which 
is repugnant; for it denies what it has confeſſdQQ.. 5 
27758 5 VV) all the Judges of England. 

In this Caſe, becauſe the fecond Son has not ſhewn when A. en- 
tered, it ſhall be taken moſt ſtrongly againſt him, that he entered 


after the Death of the Lord; if ſo, the Lord Dacres died ſeiſed; 


(for it ſhall be taken moſt ſtrongly againſt him that pleads it) if he 


died ſeiſed, the ſecond Son ought not to have traverſed that which 


4H. 2. 

Fitz. Dower, 19. 
Dyer 367. 
Dower, Judgment 


Dower. 


he has confeſſed by his Pleading. The Law rejects impertinent and 

repugnant Pleading. _ bt [EE ö 

NW To CASE DIL; 7 
N Dower, the Tenant vouches the Heir of the Husband in the 


L ſame County; the Heir demands the Lien, and denies it: This 
Iſſue ſhall be tried, before the Demandant ſhall have Judgment in 


3 all the udęes in the Exchequer-Chamber. 
In this Caſe of Dower the Judgment varies: If it be found a- 


gainſt the Heir that he has Lands in the ſame County where the 
Writ is brought; the Demandant in Dower ſhall have Judgment 


againſt the Heir: If the Iſſue be found for the Heir; the Demandant 
ſhall have Judgment againſt the Tenant. See 28 E. 1. Voucher 


241. 17 B.3. 47. 19 E. 2. Fitz. Reſceit, 176. 16 E. z. Fitz. Va- 


riance, 61. Fudgment 165. Judgmeut 166. 


CASE III. 


N an Information in the King's Bench for the King, and Iue 


4 H. 7. 8. [| 
Challenge, Roy, In- joined, and a Panel returned - the King's Serjeant or Attorney 


formation, | 


may ſuggeſt to the Court, that the Array is favourably made by the 
Sheriff: This Challenge ſhall be received, and tried by Triers. 
Ep : 3B 1 the Fuſtices of both Benches. 
Juſtitia nemini neganda eff. PEE 
4 PT PAN 
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the King challenges the Array, becauſe the Sheriff returned it at 
| the Nomination of the Defendant: This is a good Challenge, and 
ſhall be tried by two Triers. i 


a Juror without ſpecial Cauſe ſhewn; 2s that the Juror is a menial 


| Not Judges in Parliament. 175 


his Manors and Lands, which by this Attainder deſcended to King firance de droit, En- 


| was awarded (the ſaid Earl being dead) for the Heir of the Earl. 
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X Coroner upon an Indictment of Murder ſuper oiſimm Corporis, 4H. 7. 18. 
II finds the Murderer; and that A. received the Murderer after Coroner, Reſeeit , 
the Killing; and that 4. fugam fecit: This finding of the Coroner, FOOT. 
as to the Receipt and the Flight, was held void. e To 
By all the Judges of England. 
Upon ſuch Indictment the Coroner has nothing to do, except as 
to him who killed the Man: The finding of the Killing, and of 
Flight, as to the Man-{layer, or as to Acceſlaries before the Pact, 
is good; but not as to Acceſlaries after the Fact. Fett 
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7 1 HE King ſued a SCIre facias upon Reeognizance to keep the 4 H. 7. 2. 
Peace, upon a Surmiſe that the Recognizor had broken the 8 yy $5. $ gab 
Peace, the King and the Defendant were at Iſſue, a Jury is returned; cc OO 


7 ject. 


ite ne e By) the Judges of both Benches, 
The King may challenge a Juror for Favour to the Defendant ; 
but the Defendant cannot, for Favour only to the King, challenge 


Servant, or Officer, or Miniſter to the King: For every one ought 
to favour the King. V „ 


1 ASE EVI. 


N Act of Parliament mentioned to be made by the King and 3 77: 18. 
the Lords, is null and void, 21 E. 46. 49. The Commons are Princes Cafe. 


Parliament, Come 
mons. . 


CASE LyIl. 


| HE Earl of Milicbire was attainted of Treaſon in the Time 4 5 8 4 
of E. 4. by Act of Parliament; and an Office was found of be, Ditent, Mon. 
E. 5. to R. 3. and from him to H. 7. An Act of Parliament was made y congeable. 
in the Time of H. 7. that the ſaid Act of Parliament E. 4. ſhould 
be held as null, and that the Earl and his Heirs might well enter 
into thoſe Manors and Lands: Upon a Petition to the King, and a 
Conmiſſion upon it, this Matter being found, an Ouſter le main 


The atoreſaid Reverſal of the ſaid Act of E. 4. takes away all the 
Diſcents in the Kings: For there can be no Seiſin or Diſcent in the 


King, or from the King, but by Title and Matter of Record; and 
here is none. . 
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By all the Fudees of England. 
A Subject may gain a Title againſt a Subject by Diſſeiſin and a 
Diſcent; but the King cannot; for he can do no Wrong. 


At 
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23 = At Common Law an Attainder of Treaſon by Act of Parlia- 
Sun. . 84. ment, as long as the attainted Perſon lives, without Office found, does 
not veſt any Lands in the King; for it does not appear that they are 
nor What they are, and the Perſon attainted is ſtill alive: But if he 
de dead, his Heir cannot take; for his Blood is corrupted; and in 


1 


beiance: But they cannot be put in Charge without Office or Seiſure. 
Now, by the Statute of 33 H. 8. cap 20. the Land of a Man at- 
tainted of Treaſon ſhall veſt in the Eing without Oſſice found, al. 
though the attainted Perſon be alive; Seiſüre is ſufficient, © 
Land deſcends from an Uſurper King to a rightful King, and 6 

e conver (0. 3 509 99915 nenne en AMC 2 W 
At Common Law in the principal Caſe, becauſe the Act of Par- 
liament of E. 4. is made null, and Entry is given to the Earl and hi; 
Heirs ; the double Matter of Recbrd is taken away, and the Ouiſter |: 
main is given by the ſaid Act of King H. 7. Upon an Onfter le maiy 
awarded to a Subject; tlie Freehold is in him, by the Award of the 


Ou ſter le main, before he makes Entr rr. A, 

Alt this Day, it is ordained by Act of Parliament of 2 E. 6. cap.s, 

that where the King is entitled by double Matter of Record, a Mon. 

ſtraus de droit or Traverſe lies, as the Caſe requires: Whereas the 

Common Law required, in ſuch a Caſe, a Petition to the King, and 

; a Commiſſion and Office; and if it was found for the Subject, then 
the Subject ſhould interplead with the King. 1 
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4 H. 7. 2 A N Information, Treſpaſs or Præcipe is brought for Lands n 
os : Dale, and it is not mentioned in the Count, or Margin of the 


Count, in what County Dale is: "This Action is of no Effect; for it 

+. ES. | „ 
Lien and County, By the Juſtices of both Benches, as Fitzherbert has abridged the 
_ Caſe, Tit. Suggeſtion 7. but my Book at Large has it not ſo. Where 
an Action is brought in Corporate Towns, the Vill in the Margin 
will not ſerve, without ſaying, Infra juriſdictionem hujus Curie. 

Croke Jac. 95, 96. TE "ESO Xe 

This Rule holds in all Pleas, Counts, Inquifitions and Informa- 
tions which require Trial; the Town or County where the Action 
4... les reſpectively ought to be named. In Debt the Defendant pleads 
Payment at Dale inregno Hiberniez, the Plaintiff demurs to this Plea; 
he ſhall have Judgment; for the ſaid Plea cannot have a Trial, and 

it is none in Effect, and is as where the Defendant nibil dicit. 


3 3 7 N a Formedon in the Diſcender, the Tenant pleads Seiſin in Fee in 
— 5 Pleading, A- J his Anceſtor, and that being ſo ſeiſed he died ſeiſed, and that the 
verment. Land deſcended to the Tenant as to his Son and Heir, and that he! 


under Twenty- one Years of Age, and he prays that the Parol ma) 
demur during his Nonage: Judgment was given that the Parol ſhould 
demur; the Demandant brings Error upon this Judgment, and alledges 


for Error, that the 'Tenant has not alledged in Fact, that he was Sou 


and Heir to his Father, but by Way of Suppoſition : This Judgmen! 
was affirmed; for it is the uſual Form of Pleading, and the mol 
elegant, and more conſonant to the Latin Idiom. 5 

. Aajudged and affirmed in Error. 


4 ; 


tis Cale, they veſt in the King, without Office founmd, to avoid A. 


fi 


00d. Pleading by the Words /icet, patet, conſtat, continetur, is 
"=. good: For it 1> not a categorical Affirmation. The Words Je- 
ſtatum exi/tit in the Declaration in the Kings Bench, is good; for 


granting of View, Aid, or an Eſloin where they do not lie, are De- 


and pleading to Iſſue, no Mention is made of an Attorney, but the 


N V. 4. 3. Utlary 40. At this Day by the Statute of 18 E.. cap. 14. 


Plaintift ;the Plaintiff replies; That a long Time before N. had rr 
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In an Action upon the, Statute. of 23 H. 6. cap. 15. for an undue Plowden, in Sir Ri- 


Return of Knights of Parliament, the Count Was, Liicet querens chard Buckley'sCaſe. 
fart electus per. majorem mnumerum tenentium, Gc. This was ruled 


CO 


there are Preeedents thus in the Declaration in that Court. CY. 
Note; A Writ of Error allowed in the principal Caſe, altho' the Delay, 
Writ was not abated; nor any Judgment given for the Tenant, nor 
againſt the Tenant; but only Delay awarded during the Nonage of 
the Tenant: For this Delay is a great Loſs to the Demandant. The 


lays 3. but they are ſhort little Delays; and a Writ of Error does 
not Jie for them: But this, awarded in the principal Caſe is a very 
great Delay. N Bin 


| N Treipais, the Delendant, by his Attorney, pleads not guilty ; Sn? 1 
1 after Iſſue joined, and before Verdict, the Defendant's Attorney Auomey, Verdict, 
dies; the Plaintiff has Judgment: But no Attorney was made for Brief, Jeofails. 

the Defendant after the Death of his ſaid Attorney: This Judg- 


ment was affirmed in Error. For, after Appearance by Attorney 


Continuances are between the Parties, Plaintiff and Defendant. 
After Verdict againſt the Defendant in Treſpaſs, he cannot aſſign 
for Error, at Common Law, that there was no Warrant of Attor- 
ney entered for him. 35 Il. 6. Fitz. Treſpaſs,158. Otherwiſe on the 
Part of the Plaintiff. Dyer 363. 14 H. 6. Repleader, Etz. 12. 9 


after Verdict on either Side, Judgment given ſhall not be reverſed 


for Want of a Warrant of Attorney, i f 
If one in Execution brings Error, he ought to aſſign Errors in 9 


his proper Perſon. 


If a Tenant, by Receit after Receit, or a Vouchee after he has | 
entered into Warranty, or a Leſſor in Ejectione firms, or an At- 
torney dies, pending the Plca; the Death of any of them does not = : 
abate the original Writ ; for they are not Partics to it. ; 

3 . 1 e 

Reſpaſs was brought againſt 4. and B. they pleaded, that N. ; H. 7. 12. | 
: their Grandfather was ſeiſed in Fee of the Land, and died 2 Gab. EE { 
ſeized, and that this Land deſcended to John his Son and Heir, and gance. In 


8 . dance, Intendment, 
from him to the Defendants as his Heirs, and they give Colour to the Verdict, Pleadings, 


Thing in the ſaid Lands, Juſtice Martin was ſeiſed of them in Fee, 1 2 
and being ſo ſeiſed, gave them to the ſaid N. in Tail; gig. to him 
and the Heirs Males of his Body, that ſaid N. had 2 Sons the ſaid 
John and the Plaintiff, that N. died, and John died without Iſſue 


Male, having Iſſue the ſaid two Daughters the Defendants his — 
Heir, by the Force of which Gift to the Heirs Males the Plaintiff en- | 
tered at ſipra; the Defendant re-joins, and traverſes the Gift ; the | 
Plaintiff has a Verdict, and has Judgment ; which was affirmed in Er- | 
ror, For a wrongful Title ſhall be intended in N. and ſo a Seiſin in | 


Fee in him by Wrong; which is defeated by the ſaid Gift in Tail, | 
by Juſtice Martin to him ; and if after the ſaid Gift in Tail, N. had | 
diſcontinued the Eftate-Tail, and taken back an Eſtate to him- 
ſelf in Fee, this Eſtate would have been .a Remitter of John. 

DOS Un 175 to 
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to the Eſtate-Tail, by the Deſcent of the Fee upon him, and from 
him it devolves upon the Plaintiff: And if a Traverſe had been ne- 
ceſſary in the Replication, yet the Verdict has made it good. 

Matter of Law ſhall not be put into the Mouths of zhe Zurors. 


S 
8 "HER Eis a Warden of a free Chapel to which a Manor 


44 "0 4 * belongs; this Chapel, by Conſent of the Warden, & concur- 
Linton, Avowry, Re- ve, bus DIS que in jure requiruntur, in the Lite-Time of the War- 


e N den, was annexed to the Preſident and Scholars of Magadalen-Cl. 
By the Judges in the leg in Oxford; the Rent of one of the Tenants of the faid Manor 
Exchequer- Chamber yas Arrear; the Preſident and Scholars diſtrained, the Tenant brings 
a Replevin; they make an Avowry, that this Union was made by 
the King's Licence, and with the Conſent of the Warden and the Bi- 
ſhop & concurrentibus his qui ar whe requiruntur : It is not ſhewn 
who made the Union; the Warden is alive and has not reſigned, 
2 and l therefore, as it was alledged, the Union ought to be πerſtood de 
5 Nag Book at #17710; and it may be a * Lay Hoſpital, and that the Biſhop has no- 
12 thing to do with it. Notwithſtanding theſe Exceptions; becauſe 
the Pleading is, concurrentibus his que in june requiruntur, as above; 
it was reſolved good : And the Cafe being adjudged upon Demur— 

rer, a Return irrepleviſable was awarded. 


2 0 . 02, Upon a Verdict in Replevin, and a Demurrer judged for the A- 
| 4 — vowant, a Return irrepleviſable ſhall be awarded: I is otherwiſe if 
8 H. 6.30. the Iſlue in the Re plevin be upon the Place; for this is not upon the 


Matter and Right of the Avowry. If the Plaintiff be Nonſuit, al- 
tho' he had the Cattle before by the Replevin, yet he may have a ſe- 
cond Deliverance before the Retorno Habendo is executed: For this 
is only to revive the former Replevin, and it is a Supei ſedeus to the 

Retorno Hlabendo. | 1 

V CASE LXMIII. 

6 H. 7. 15. | N an Aſſiſe, the Tenant appears by his Bailiff, and pleads to the 
Cn As 1 Aſſiſe, the Recognitors are ſworn ; and Day is given to the Re- 
: Cognitors & partibus predifiis ex aſſenſu purtium, without naming 
the Bailift ; and an Habeas Corpora is awarded againſt the Recog- 
nitors, returnable at the ſaid Day given: This is a good Continuance 
both tor the Bailiff and Recognitors: For ad preximum antecedens 
relatio fieri debet; the Bailift is named before the Day given par- 
zibus prediftis. At this Day the Tenant may come in and appear, 

if he will. Zy the Judges in the Eæchequer-Chamber. 

Ott Ad proximum antecedens fiat relatio. 


CASE LXIV. 


6 * 16. F a Writ of Error is brought to remove a Record of Judgment 
8 given in the Common Pleas; and the Plaintiff in the Writ of Er- 


By all the Judges in ror leaves the Record there, without removing it before the Return 
theExchequer Cham- of the Writ of Error; or if there be a longer Return-Day than is 
ber. . . : f ' 

Error, Remover de convenient, in the Writ of Error (as if the Writ of Error be purcha- 
Record, Certiorari, fed in the Beginning of Michaetmas Term, and is made returnable 


1 — — nnn Hillary Term) in theſe Caſes the Common Pleas may award 


Execution, altho the Writ of Error be delivered. In Caſe of the 


King's Demiſe, or of the not coming of the Judges, or of the Death of 


the Defendant, if any of theſe happen, another Writ of Error may be 
had, and it ſhall ſtay Execution, without a Syperſedeas at Common 
Law, if Execution has not iſſued: For the Act of God or of the Court 

4 | are 


E Ro 53A mi — 5, MA © «a. 
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Fourth Century. 181 
= the Cauſe. If a Certiorari be directed to Juſtices of Peace 
to remove an Indictment found before them, they cannot proceed, 
altho' the Record is not removed. The 21 Fac., 1. cap. 8 does not 
extend to Indictments of Felony ; but only to /eſſer Acts againſt the 


proceed in theſe Caſes, notwithſtanding ſuch Certiorari, if he that "ue 21 J. 1. e. 8, 
ſues out ſuch Certiorari does not enter into a Recognizance with 

Sureties, to proſecute it with Effect, and to pay Coſts to him againſt 

whom the Treſpaſs was committed, if the Defendant does not pre- 

. | 1 ] 

5 Mora in lege reprobatur. 


: CAS BY LV: 
N Rediſſeiſin. Error is brought upon a Judgment in Redif- 7 H. 7. 4. 
eiſin, and it is aſſigned in this; 278. That whereas the Sheriff 7 3 
returned that he acceſſit ad the Tenement in Queſtion in Perſon ; (as Judgment, Abitre- 
bo ought) that in Truth aon acceſſit ad the ſaid Tenement to take the went, Coronets. 
inquiſition upon the Rediſſeiſin: This Error cannot be aſſigned; 
for it is againſt the Record, and the Sheriff in this Caſe of Rediſ- 
ſeiſin is a Judge of Record. If ſuch Aſſignments of Error ſhould 
be allowed; there never would be an End of Suits. If the She- 
riff mentions in his Record, that he did not come to this Place, but 
took the Inquiſition at another Place; tis all Coram non Fudice. 
| This Judgment in Re-diſleifin was affirmed in Error. 
| This Judgment in Rediſſeiſin does not bar the Defendant in ano- 
| ther Action; [for the finding of the Jury is not upon an Iſſue [Car neſt al miſe del 
| joined by the Parties;] it is only an Inqueſt of Office; and an At- Parties 
| taint will not lie upon a Verdict in Rediſſeiſin. Altho' the Sheriff 
| takes with him the Coroners and Juſtices of Peace as his Aſſeſſors; 
| yet Judgment is well given, if the Record does not mention the 
Juſtices of Peace: But if the Record mentions them as Judges, it is 
| otherwiſe. As in the Caſe of Submiſſion to two Arbitrators, and 
| three make the Arbitrement ; and he Caſe where the Coroner of 
| the King's Houſhold fits Super viſum Corporis with the Coroner of 
| the County, whereas the Homicide was not within the Verge : For 
| the Reaſoning of a Perſon who had no Buſineſs there may ſway the 
| Cauſe. - | . . 
The Inqueſt in Rediſſeiſin is not upon an Iſſue joined between 
the Parties; and the Parties have no Day before the Sheriff and 
| Coroners: But the Parties may give Evidence there to the ſury: 


| ; . : . OfaR b- 
| But there can be + no Pleading there. So an Attaint does not lie Eg aft tale 


tained after the Re- 


in a Writ of Waſte where the Recovery is by Default. 


Peace, as Riots, "Treſpaſs, forcible Entry and the like: They may * *By Force of the 


ediſſeiſin, Attaint, 


diſſeiſin done, and 


| ſee 40 Aſſ. 23. 

ent | S- 5 ENI. Ss Kelw. 125. 

Er- HE Statute of 21 E. 3. ordains that Errors in the Exche- 8 H, BELL 
rn quer ſhall be reformed by the Chancellor, calling to him + 5 . 
is N Wo Judges Theſe Judges are only Aſſiſtants, and are not Judg- 

ha- 3.0 the Caule ; but yet theſe Judgments ſhall not be reverſed 
ble without them. 3 5 | 

ard - By all the Fudges of both Benches. 

oY Upon the Statute of Merton, cap. 3. the Sheriff is Judge in Re- 
de I Villeitin, Aſumptis ſecum Coronatoribus : Vet the Sheritt only is 


On 
hurt 
are 


judge; but without the Coroners, the Judgment is void. 39 H. 6. 
42. 29 Af. Pl. 42. 
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9 H. 7. 114. 
Continuance , En- 
tendment. 


9 H. 7. 23. 
Double Plea. 


Court. 


. 
2 H. 5. cap. 3. 
Jurors, Challenge. 


Jurors. 


cap. 24. 
3 Annæ, cap. 18. 


1 


9 H. 5. 6 


| . verſed. myo 1A * 


By 4 Annæ, cap. 16. 
the Defendant may 


plead ſeveral Mat. Plea is not double; for the Seiſin and Diſſeiſin of the Defendant are on- 
ters by Leave of the ly an 


See theſe Statutes for ,. 
the Qualifications of 


4 and 5 W. and M. 


7 and 8 W. z. cap. 32. 


Appeal, Scire Facias. 


lant; the Sheriff returns the Appellant dead: The Defendant ſhall 
have his Pardon allowed without ſuing another Scire Facias a- 
gainſt the Heir; for hat would be in vain. The Appeal which 


Alter vie. 
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E B T is brought againſt an Executor; the Plaintiff and Defen. 
dant are at Iſſue; a Continuance is made to the Feaſt of Saint 
Boniface, whereas there are two Feaſts of Saint Boniface; Saint By. 
niface in the Kalendar, and Saint Boniface in the Martyrology; 
the Trial by Jury was taken at the Feaſt of Saint Boniface in the 
Kalendar, and paſſed for the Plaintiff ; he had Judgment, which 2pay 
affirmed in Error: For the Feaſt in the Kalendar is moſt notorious, 
and a Continuance to a known Feaſt is ſufficient. 
In this Caſe, at this Day, altho there be no Continuance, if af. 
terwards. a Verdict be given in the Cale, Judgment. ſhall not be re- 
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N an Aſſiſe, the Defendant pleads that he was ſeiſed, until he 
L was diſſeiſed by the-Plaintiff; and that thereupon he brought an 
Aſſiſe againſt the Plaintiff and recovered the Land in Plaint : This 
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Inducement to the Recovery which is the Effect of the Plea, 
| - By the Fudges in the Exchequer-Chamber. 


4, GASES: 
IN Replevin, the Defendant avows for ſome petty Service; the 


Plaintiff pleads hors de ſon fee: A Juror to try this Iſſue ought 
to have 40. Freehold in the ſame County; altho the Service be 


] 
I 
c 
I 
I 
( 
E 
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no more than a Farthing per Anz. for it concerns the Realty : And 
now by 27 El. c. 6. ſuch Juror ought to have 4 /. per Aun. Free. 
hold. _ 

By the Judges of both Benches. 
4 and 5 Annz, cap. 16. 3 G. 2. cap. 25. 4G, 2. cap. 7. 


CA $8 LXX. 


* an Appeal, the Defendant is outlawed, and has the King“ 
1 Pardon; the Appellee ſues a Scire Facias againſt the Appel- 
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was once begun, dies with the Appellant, and does not deſcend: It 
would be otherwiſe if it had not been begun ; for there it deſcends. 
By the Judpees of both Benches. 
3 re,, OO 
Tenant for the Life of another, recovers the Land; Ceſtuy gi 
276 dies; the Heir of Tenant pur auter vie ſhall not have Execut! 
on, if it appears of Record, that his Father had only an Eſtate p 
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une 


N Aſſiſe is brought of a Caſtle and Rent; the Tenant pleads, that 10 H. 7. 23. 2. 
A. was ſeiſed in Fee of this Caſtle and Rent, who thereof en- 11 H. 7. 3. by the 
feoffed B. whoſe Eftate the Tenant has, and that the Plaintiff claims Jigs 5 Ex- 
by the Deed of Feoffment of A. (whereas nothing paſſed by the Deed quer-Chamber. 


) Diicent, Damages, 


by Force of which the Defendant enter d; where he ought to ſay the Title. | 

Plaintiff. Reſolv'd, that this is a Miſtake of the Clerk, and is amend- 23 Af. pl. 6. the 

able. The Plaintiff makes his Title by the Seiſin of E. of this Caſtle OO makes 'T'- 

and Rent; and that E. died thereof ſeiſed, and that they deſcended to eee 

E as the Son and Heir of E. and from F. to G. as the Son of E with- ther who had the E. 

out ſaying Heir; and from G. to the Plaintiff, as to G.'s Son and Heir. Fate of A. which A. 

This Diſcent from E. to G. as Son, was not amendable; for this is the 229 his Heirs from 
a "Hs Lime whereof, &c. 

Information of the Party; but the Jury find for the Plaintiff a Seifin , os, 

and Diſſeiſin; the Plaintiff has Judgment and entire Damages, this is 15 E. Kg * 

in; for this Title for a Rent in Grofs by a que Eftate without Deed, is Fitz. Aſſze, 118. 

void; and Damages ought nor to be given for it. In this Aſſiſe the Bar 

is ill; for the Tenant claims the Rent in Groſs by a gue Eftate; which 

cannot be, it cannot paſs without Deed. If in an Aſſiſe the Plaintiff 

makes a full Title; and the * Bar is ill, and the Aſſiſe finds a Seiſin in * 

the Plaintiff, and a Diſſeiſin done to him: The Plaintiff ſhall recover 

„VVV . e eee 

Where the Bar is ill, and yet the Plaintiff's Replication contains Litt. cap. Attornment 

Matter which ſhews that the Plaintiff has no Cauſe of Action, the and Burgage. 

Plaintiff ſhall not have Judgment: In the Caſe where there is a De- 3 Co. 132. Turnor's 

murrer to the Replication, if the Replication be only inſufficient, and 1885 

does not contain ſuch Matter, and the Count is good; altho' the De- 

murrer upon the Replication be good, yet the Plaintiff ſhall have Judg- 

ment; for the good Count is not deſtroyed by the bad Bar. So in the 

Caſe of an Aſſize, where the Plaint is good, and the Bar bad, and the 

Replication bad, and Seiſin and Diſſciſin is found the Plaintiff ſhall: 

have Judgment. * e e N 


See below, 4, 81. 


CASE LXXII 


TH E King has a Verdict againſt A. for Debt or Damages; before 11 H. 7. 10. 

1 Judgment, the King pardons this Debt and Damages to A. the 35 H. 6. 1. by all 
King ſhall have Judgment. So it is between common Perſons, But the Judges in the Ex- 
becauſe that neither a Scire facias lies againſt the King for A. if he be e fg pang 

. 2 11 e do e F Releaſe le Roy, Jour, 
in Execution, nor an Audita Qyerela if he be not in Execution; this pardon. 

Pardon and Releaſe ſhall be allowed to diſcharge the Execution. 


CASE LENO. 


N an Aſſiſe, the Defendant appears by hrs Bailiff, the Continuance 11 H. 7. 11. 
is by theſe Words, dies datus eſt partibus prædictis, without Men- This Caſe is more 
tioning the Bailiff; the Aſſiſe was adjourned, and the Continuances for intelligible above. 
the Parties and the Jury are as above, and the Vicecomes habeat corpore . S 
Recaguitorum; and all well. Ys. 


CASE LXXIV. 


IN Raviſhment of Ward, the Defendant pleads Not guilty, the Jury 12 H. 7. 

finds the Defendant Guilty, but they find moreover, that pending Keyleway 20. 
the Writ, the Plaintiff ſeiſed the Ward; the Plaintiff has Judgment, Raviſhment de Gard, 
this Judgment was affirmed in Error. The Defendant might have ee r 
pleaded, that the Plaintiff ſeiſed the Ward pending the Writ; and * © = 
this would have abated the Writ; for the Words of the Writ of Ra- 
viſhment are, that the Sheriff ſhall ſeiſe the Ward ad reddendum 
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1 Fourth Century. 

Cui eddi debet. In this Caſe the Jury found the Raviſhment, which i 
the Iſſue; the Finding of the Seizure is + ms and out of the 

: Iſſue. The Law is the ſame in the like Caſe in Waſte, and Ejectione 
firme. is HY 


 Superflua nom nocent. 


Hob. 93. Tuſſeys The Judgment in a Raviſhment of Ward, if it be for the Plaintiff, 
Caſe. if the Infant be married, is, Damages for the Raviſhment and Coſts, 
Weſt. 2. and the Value of the Marriage; if he be not married, it is to recover 
the Body and Damages and Coſts for the Raviſhment, and quod capin. 
tur; altho* the Writ be not vi & armis, for the Statute which gives the 

Writ, has not thoſe Words, altho* no Raviſhment is without Force. 


CASE LXXV. 


13 H. 7. 40. by all Deviſes Land to be ſold by his Executors; A. dies ſeiſed; the 
the Judges of Eng - I. Heir of A. or a Diſſeiſor enters; and the Heir or Diſſeiſor 
land. Entry conge- makes a Feoffment of this Land to B. B. dies ſeiſed, and his Heir is 
Able. in by Diſcent; yet the Executors may enter into this Land and ſell it; 
for a Diſcent takes away Rights of Entry, not Titles or Powers; as 
Entry for a Condition broken, Entry for Mortmain: Neither does it 
take away in the Caſe of a Deviſee or Patentee of Land, where an 
Abator enters before them, and dies ſeiſed; for they have no other Re- 
medy; and Executors have only a Power; and when they ſell, the 

Vendee is in by the Will of the Deviſor, paramount the Diſcent. 
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CASE LXXVI. 


13 H. 7.39. F Perjury be committed in the Spiritual Court in a Cauſe of Matri- 
1 R. 4. . mony, Tithes, a Teſtament, a Legacy, or of any other Thing, of 
Juriſdiction, Protu- which the Conuſance belongs to their Juriſdiction; that Court ſhall 
bition, Perjury. have Juriſdiction in ſuch Caſe of Perjury, and no Prohibition lies; 'tis MW 
| otherwiſe where the Perjury concerns a temporal Matter. By the Judges 

of both Benches. The Spiritual Court will not give Sentence upon the 

Teſtimony of one Witneſs only; and yet if the Cauſe belongs to their 

5 Juriſdiction, a Prohibition cannot be granted on this Account. Often 


6 Pu 6 


me | 
CASE LXXVII. 
4 11H. 5. N Avowry is made for * many Cauſes, it is found for the Avowant { 
A Keyleway 31- for one of them; as where the Avowry is for Homage and Fealty MW i 
Avowry, Faux Im- not done, and Rent not paid; and 'tis found that the Homage and Feal- f 
T 

C 

l 


1 . ty are done, but that the Rent is not paid; the Avowant ſhall have 
0 * below, 4, 80. 4 Return; for he had oe good Cauſe to diſtrain ; and he ſhall be amer- 
ee belo 4, bo ced for the other, pro * clamore, In falſe Impriſonment, where the 
Defendant juſtifies for ſeveral Cauſes, and ſome of them are found 
good, and others not; the Defendant ſhall not be amerced for this Fal- 
ſity; for there was good Cauſe for the Arreſt; and this is only a De- 

fence, and not by Way of Action, as an Avowry is. 


( 

CIS EIXMEVT | | 

OST" IN IN Trefpaſs, Aſſiſe for Rent, Ceſſavit, Reſcous, Raviſhment of ö 
Kalan 31. Ward; in all theſe Caſes the Tenure is traverſable: In Avow- 1 
9 Co. 33. Bucknal's ry, where a voluntary Seiſin was had of more Rent than ought of ! 
Caſe. Right to be paid, the Seiſin only is traverſable, where the Tenure ] 
Traverſe, Tenute, jg aoyeed. If the Reſervation of the Rent be by Deed, in this 


Sei „ 0 p 1 il 
ein- AYOW'Y- Caſe the Seifin of more Rent will not avail; for it is contrary 


to the Deed. An Avowry is upon the Poſſeſſion, and to have 3 
Return of the Cattle diſtrained; bur Treſpaſs, an Aſſiſe of 4 5 
3 5 a Cæſ- 
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diſtrains upon his Tenant. 


but the Iſſue was joined upon the Tenure, and found for the Avowant; 
| the. Avowant had Judgment, and it was affirmed in Error; for the 
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EL 


a Ceffavit, Reſcous and Raviſhment of Ward concern the Right. Ad- 


judged and affirmed in Error, 


The Law has great Regard to Seiſin, and long Poſſeſſion. 
Ex diuturnitate temporis omnia preſumuntur eſſe ſolemiiter acta. 


CASE LXXVIII. 
1 e armis was brought againſt the Servant of a Lord, 13 H. 7 


who diſtreined for Rent or Service pretended to be due to the Keyleway 31. 
Lord; it was adjudged maintainable, and affirmed in Error; for the 5 H. 7. 10. 


Statute of Marlbridge ſays only, Dominus non puniatur per Redemptio- Treſpaß vi & ar mis. 


nom, Which does not extend to the Servant, if he diſtrains without 3 | 
Cauſe; for this Statute is to be taken ſtrictly, derogat Communi Legi. Littl. gap. Releates 
The ſaid Statute is to be thuã underſtood; that at Common Law in . 
ſuch Caſe where Treſpaſs was brought without vi & armis, and it was 
found againſt the Defendant ; he ſhould be only amerced: But always 
in Treſpaſs vi & armis if the Defendant was convicted, he was fined 
and impriſoned: And this Statute & exempts the Lord from the Fine. - gee below 4, 80. 
Upon a Writ of an Action of f Treſpaſs quare vi £9 armis, if it be in + See 16 & 17 C. 2. 
Treſpaſs de clauſo fradto, or Battery, and vi & armis is omitted in the cap. 8. 

Count; it cannot be amended after Verdict. Cro. Fac. 526, 536. The 

Statute of Marlbridge, cap. 3. alters the Law as to the Lord, where he 


CASE LXXIX. 


| A Woman brings an Appeal of the Death of her Husband againſt 13 H. 7. 10. Prin: 


two; it is found that one of them ſtruck the Husband, of which <ipal and Acceſſary, 
Stroke he died; and that the other Defendant held the Husband in his Orne. 
Arms when the former ſtruck him. . 
By all the Fudges in the Exchequer- Chamber. 
They are both Principals; for both were preſent when the Fact was 
committed. oy, 5 hs 


CASE LXXX. 


"= Replevin, the Lord avows the Diſtreſs taker for Suit of Court, 1; H. 5. zo. 
L and the Tenure to be by Suit of Court and Rent; but the Lord in Keyleway. _ 
his Avowry does not ſhew the Time and Place, when and where the 5 H. 7- 10. Avow- 


* . PE . Ty, Waiver, de cho- 
Court was to be held; and fo the Avowry was inſufficient as to this; 6 Bos dec, 


Marlbr: cap. 3. 


Plaintiff not demurring upon the Avowry, this Fault being only in 

Point of Form, he has waived it, and admitted, that he knew whe” 

and where the Court was held. And where an Avowry is for t two 1 See above, 4, 77. 

Things, and one is found with the Avowant, and the other againſt e 

him; the Avowant ſhall have a Return for one Cauſe, and be amerced 

for the other. The Lord ſhall have Homage and Fealty done to him 

but once in the Life-time of his Tenant. 5 e 

If the Lord cuts down Trees, or breaks the Cloſe, or Hedges, or 9 H. 5. 14. 

Gates, or abuſes the Diſtreſs, and does not behave himſelf as a Lord; 2 H. 4. 4- 

an Action of Treſpaſs vi & armis, lies againſt him; but not where he * 8393 

only alledges Tenure, and takes a Diſtreſs for the Service, and an Iſſnwe f ene 

is found upon the Tenure: As if it be alledged by Fealty and Rent, 

and the Tenure is found by Fealty only; although the Iſſue be found 

againſt the Lord; yet becauſe the Tenure is found, and that he is 

Lord; the Court ex officio ought to || abate the Writ: Tis otherwiſe if | See above. 4, 77; 

no Tenure be found at all; for then he is not Lord. 
CASE 
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14 H. . 13. by all - c 
FN 7” ks in "ths 1 dict be given before the Mayor and Bailiffs of Lincoln, and an 


186 Fourth Century. 


CASE LXXXI. 


1. H. 5.11. WN an Aſiſe, as to one Moiety, the Defendant pleads that A. was 
Amendment, Aſſiſe, thereof ſeiſed in Fee; and being ſo ſeiſed, infeoffed Robert, the 
Title. Tenant's Father, who died ſeiſed; and that this Land deſcended to 


him as to the Son and Heir, Oc. and as to the other Moiety, that B. 

was ſeiſed of it in Fee; and being ſo ſeiſed infeoffed Ralph, the Te- 

nant's Father, who died thereof ſeiſed; and that this Land deſcended 

to him, as to the Son and Heir of the ſaid Ralph: The Plaintiff re. 
plies, that after the ſaid Dying ſeiſed, and the Diſcent to the Defen- 

dant, the Plaintiff's Father was thereof ſeiſed, and died ſeiſed; and 

that it deſcended to the Plaintiff, as to his Son and Heir: The Defen- 

dant rejoins, that before the Dying ſeiſed of the Plaintiff's Father, the 

| Defendant dared not enter into the ſaid Lands for Fear of Death; but 
that he made continual Claim in ſuch a Year and Day, near the Land 

in Plaint; Iſſue was joined upon this, and found for the Plaintiff; he 

Pp had Judgment, which was affirmed in Error. Ralph was amended for 
* See above, 4, 71. Robert in the King's Bench. If the * Bar be bad, and the Title or 
| the. Count good, and tis found for the Plaintiff; the Plaintiff ſhall 
have Judgment. Reſolved, that the Plaintiff cannot make a Title at 
Large, when a Diſcent is pleaded in Bar; but he ought to confeſs and 

avoid it, or traverſe it. 5 H. J. 2g. Colt's Aſſiſe. 


CASE LXXXII. 
IE Statute of the 13 R. 2. cap. 18. ordains, That if a falſe Ver- 


Exchequer-chamber. Attaint is brought upon it, that it ſhall be tried by the good Men of the 
Attaint, Equity. County; H. 4. created the ſaid City a County, and ordained, that: 
the Bailiffs there ſhould be Sheriffs. In the 3 H. 8. it was ordained by 
Statute, That if a falſe Verdict be given before the Mayor and Sheriffs 
there, and an Attaint is brought for it, that it ſhall be tried by Fo- 
reigners; a falſe Verdict afterwards was given in the ſaid City before 
Judges of Niſi prius: An Attaint brought in this Caſe ſhall be tried by 
Men of the County of the City; for the Statute does not ordaia a 
Trial by Foreigners, in ſuch an Attaint ; but ozly where the falſe Ver- 
dict is given before the Mayor and Bailiffs, or Mayor and Sheriffs there; 
and this Caſe is left at Common Law: At Common Law the Attaint 
ſhall be brought in the County where the falſe Verdict is given. 


3 is Attaints are not to be taken by Equity, for they are penal. Favores 
% ſalus Proprieta- ampliandi ſunt, odia reſtringenda. At this Day, by the Starute of 
tum. Que communi 23 H. 8. cap. 3. no Attaint ſhall be brought, except in the King's Bench 


legi derogant non ſunt Lg 
trabenda in exemplum or Common P 1s. 


CASE LXXXII. 


14 H. J. 1. judged Diſtreſs of twenty Cattle is taken, and a Replevin ſued of them, 


by 


and affirmed in Er- and the Plaint is only of ten Cattle. The Defendant may avow 
od for the Caption of the twenty, or only for the ten in the Plaint. 


CASE LXXXIII. 


14 H. 7. 2 1 that the Sheriff is Seneſchall to one of the Jurors, is 


X not a principal Challenge to draw the ſaid Juror. By the Judges 
of both Benches. So if a Juror was married to a Couſin of one of the 
Parties, and this Couſin is dead without Iflue ; it is no Challenge. 

S | CASH 
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CASE LXXXIII. 


HE Heir of Tenant in Tail brings a Quare Impeait againſt 1; H. „. 9. 
A. and counts of an Advowſon in Groſs; and of a Gift of 16 H. 5. 


it in Tail by Deed (which he ſhews) to the Plaintiff's Father; and Cite. Tal, 97: 


RY. go ip 3 f Garr. Grant, 
the Father's Death; and that the Plaintiff is his Heir in Tail; and Inpedis _ 


that this is the next Avoidance, Gc. The Defendant pleads, That 

the Plaintiff's Father by a Deed (which he ſhews) gave this Ad- 

vowſon to him and his Heirs; and that a collateral Anceſtor of the See 4 Ann. cap. 16. 
Plaintiff, whoſe Heir he is, releaſed with Warranty for him and his For collateral War. 
Heirs the ſaid Advowſon to the Defendant and his Heirs; and that * 

this Anceſtor is dead, Oc. this is a good Bar. | 

1 H adjudged and affirmed in Error. 


Whence it follows, that the Grant by Tenant in Tail of an Ad- 
vowſon or Rent intail'd, does not end at his Death; for if ſo, this 
Warranty had been worth nothing, for it would have fallen upon 
no Eſtate. A Warranty does not bind a Chattel, therefore 'tis no 
Plea in Treſpaſs. 


CASE IXXXIV. 


1 great Tempeſt, the Jurors after the Evidence was gicen, 15 H. 5. 2. 


departed from the Bar without Leave of the Court, and eat 29 H. 7. 3. 
and drank; and ſome Perſons before their Return, ſpoke to them Sowa . 
that they ought to find for the Defendant, for that the Right was By all the Judges in 
on his Side; the Jury comes back and gives a Verdict for the Plain- the Exchequer-cham- 
tiff; this is a good Verdicd., _— f | 

If the Jurors after their Charge and Departure from the Bar, 14 H. 7. 29. 
eat and drink at their own Coſts, and give a Verdi&; 'tis a good Dyer 55, 37, 218. 
Verdict: If they eat or drink at the Coſts of the Plaintiff, and 
give a Verdict for him, it is a bad Verdict; ſo e converſo: But by 


| whatever Means they eat or drink; if it be without Leave of th 


Court, they are fineable. That Verdict is good, which is given 


againſt him at whoſe Coſts they eat and drink, 


85 FFF 
N Office is found for the King by a Writ of Owe plura, which 16 H. „ 11. 
iſſued out of the Exchequer; the Office and the Writ were By the Judges in the 


| adjudged both void; for the King cannot have any Title by it; for 12 * 


e, Chancery, 


| this Writ is an Original; and all original Writs ought always to Breve, Exchequer. 
| iſſue out of Chancery. — 


CASE LXXXV. 
Deviſes, that his Executors ſhall fell his Land: Neither the 1; H. 7. 12. 
+ Ordinary nor Adminiſtrators can ſell it. | 


By all the Judges in the Exchequer-Chamber. 
Ly . 


Fourth Century. 


CASE LXXXVI. 


16 H. 7 I PR? Impedit, the Plaintiff counts that A. was ſeiſed in Fee 
. "Plea Quare of a Manor to which the Advowſon belongs; and that the Church 
e being void, he preſented, and his Clerk was admitted and inſtituted; 

and that afterwards this Manor with the Advowſon was given to the 
King by Act of Parliament; and that afterwards the King granted 
it to the Plaintiff; and that the Church became void by the Death 
of A.'s Clerk, who died; and that the Plaintiff preſented another 
Clerk, who was admitted, and inſtituted, and inducted, and died; 
« and that the Church is now void, and that the Plaintiff preſented 
again, and the Defendant diſturbed him. 
For Double Pleas, | By all the Judges this Connt is not Double. 
ſee 4 Ann. cap. 16. Por the Preſentation of A. is ſuperfluous; for it was deſtro yed 
by the Act of Parliament ; and the Preſentation by the Plaintif ; is 
only an Execution of the Act of Parliament: An Act of Parlia- 
ment without any Preſentation makes a good Title in a Ouarè Im- 
pedit. If the Act of Parliament had not been in the Caſe, the 
7 Ann. cap. 18. a. Count would have been double, by alledging the Preſertation, Ad- 
gainft Uſurpation diſ· miſſion, Inſtitution of the Clerks of 4. and of the Plaintiff; for one 
placing the Eſtate. of them is a ſufficient Title in a Care Impedit. 
1. An Act of Parliament. 2. A Church diſappropriated. 3. Or 
newly founded. 4. A Recovery in a Writ of Right of Advowſon; 
theſe make good Titles in 29. Imp. without a Preſentation. 5 Co. 97. 
Countels of Northumberland's Cale, 20 E.4.14. F. N. DT. } 33+ 


5 CAS E LXXXVI. 
5 Is indicted of the Death of a Man /e deſendendo; * is all 


Keylway 53. one as if he had been indicted of Man{Jaughter, (and fe de- 
Stamf. 15. 


Glouceſter, cap. 9 Ta ed may be taken out of the Indictment) and the Priſoner be- 
Homicide d 2 ing arraigned upon the Indictment of Manſlaughter, the ſecond Ju- 
dendo, Corone. 
Verdict he may purchaſe his Pardon, and ſhall be bail'd in the mean 
Time: And where ſe defendendo is in the Indictment, or where tis 
otherwiſe, if it be found ſo upon the Arraignment; upon a Certifi- 
cate of this Indictment and Arraignment found as aforeſaid; the 
Chancellor in this Caſe ſhall grant a Pardon to the Party for his 
Life, without applying to the King. 
By all the Judges of England, 
as ſe defendends forfe its Goods and Chatrels tothe King- 


CASE LXXXVII. 


N Executor with his own Goods redeems the Goods of the 
Teſtator which were pawned ; or he expends his own Money 
Keylway. 66% in Suits as Executor; or pays the Debts of the Teſtator: The Goods 
3 Debt, Da- Of the Teſtator ſhall, for ſo much, be chang d into the proper Goods 


mages, Evidence. of the Executor ; and theſe Matters are good Evidence to ſupport a 


Plea of plene adminiſt ait; for there is no other Way in Law to 
ſatisfy the Exccutor but by the Retaining in his Hands ſo much of 
the Teſtator's Goods, and Conſtruction of Law to change them 1n- 
to the Property of the Executor, as aforeſaid. 
EY A Sheriff upon his Account is charged with a Debt to the 
Keyleway. King, Which he has not levied of the Kings Debtor: The 
4 H. 7. 14. Debt of the King's Debtor is by this Means become the proper 


4 3 Debt 


ry ” finds the Truth, that the Killing was /e defendendo; upon this 


Fourth Century. 


Debt of the Sheriff; and the Sheriff ſhall anſwer the ſaid Debt to 
the King. A Diſſeiſor in an Aſſiſe where Damages are recovered 
againſt him, ſhall recover as much as he has paid in Rents charge- 
able upon the Lands before the Diſſeiſin. + 2 
Executors appointed to ſell Land, cannot retain the Land, and 
ay as MUCH as tis worth, and as much as the Teſtator appointed 
upon the Sale; for this is againſt the Letter of the Will and Inten- 
tion of the Teſtator. 


* ” S rr — _— 


A. in Treſpaſs againſt B. for taking an Horſe, recovers Damages; 5 
by this Recovery and Execution done thereon, the Property of the 
Horſe is veſted in B. Hlutio pretii emptionis loco habetur, 
; Onod remedio deſtituitur, ipſa re valet, fi culpa alſir. 
; A Fine is levied of a Manor, where the Reverſion is to A. in 


Fee to the Uſe of B. in Fee; B. in this Caſe ſhall avow for Rent 
or Services without the Attornment of the Tenants; for the Statute 
27 H. 8. cap. 10. of Uſes, joins the Poſſeſſion to the Uſe; and B. 
is not a Party to the Fine, and therefore cannot have a Cid ju- 
ris clamat, or a per que Servitia. See my Repertory, Tit. Debt. 

| CASE LXXXIX 
A Executor ſells Goods for a ſmall Value; a Creditor brings 20 H. 7. 


ebt againſt him; he pleads plene adminis. 7: tt I Keyleway 64. 
Debt ag ; he p plene adminiſftravit ; the Credi eee ee 
tors. 


tor may give the Increaſe of the Value in Evidence, if that be any 
Advantage to him. So of a Delivery of all zhe Goods to one Cre- 
ditor for his Debt; in this Caſe the other Creditor may aver, that 
the Goods were worth more; but ſuch Avzerment does not lie upon 
a fieri facias upon a Sale made by the Sheriff; for he is a ſworn 
Officer, and publick Miniſter; the Executor is not ſo. - 


CAST XC 


Of London was Acceſſary at Londim before the Fact to a 20 fl. 7. 
Murder committed by B. in Eſſex; the Jurors of Fiſſex may 3 67. . 
indict this Acceſſary. By all the Fudges of England. It ſeems that 11 H. 4. 64. 


the Statute of 2 E. 6. cap. 24. is only an Affirmance of the Com- A Co. 1. Bulwer's 
E 


We mon Law for the Indictment of the Acceſſary. Stamf. 64 
5 | | 5 3 . | See 2 G. 2. cap. 21, 
Lex nunquam deficit in Fuſtitia exhibenda. a at 

z In an Appeal in this Caſe it is otherwiſe ; for this is a Proſecu- Appeal, Indifment, 
the Principal and Accel; 


tion for private Revenge, and therefore differs from an Indictment ſuy, Trial. 

ncy at the Suit of the King. Where the Fact is in one County and the 

Acceſſary before She Fatt in another County; where both Counties 

can join, the Appeal ſhall be brought where the Death was, and 

the Trial ſhall be by both Counties; where both cannot join, in 

the Caſe of Robbery, the Appeal fails; for it is not aided by“ Or other Felony; 

the ſaid Statute of 2 E. 6. but an Appeal of Murder is aided where *<Pt Murder. 

the Counties cannot join; and the Appeal lies where the Fact was 

committed. An Indictment of "Treaſon or Felony ought to be in 

the County, where the Treafon or Felony was committed. 
CASE 


1 


190 Fourth Century. 
CASE KCl. 
21 H. 7. 39. Deacon marries, has Iſſue and dies; this Iſſue is legitimate, be- 
cauſe he was not a Prieſt. The Council of Nice held Au. 
10 zoo, being a General Council, forbade Marriage to Prieſts; the 
Latin Church ated accordingly; the Greek Church prohibited 
Marriage to them, if they were Cz/ibes at the Time of their Ordi- 
5 & 6E. 6. 12. nation, the Statute of 2 E. 6. cap. 21. ordains their Marriages 
lawful in theſe Caſes. | 
| „ 
5 1 Ceſtuy que uſe of Land, held of the King in Capite by 
ny 86. Knight's Service, and of other Land held of other Lords in 
Dyer 174- 


Stmf. Prer. 15. Socage, dies, his Heir of full Age: The King in this Caſe ſhall 
Prerogative, Gard, not have primier Seiſin, nor is there any Occaſion for Livery in one 
Feen. Land or the other; for ſo was the Common Law; and the Statute 
of 4 II. J. ſays, where the Heir Cęſtuy que uſe is under Age, and 
no Will was declared by him. " | 

By all the Fudges of England. 
The King, by the common Law, ſuffered no Loſs in this Caſe; 
for if the Heir of the Feoffee to the Uſe was within Age; (whe- 
ther Ceſtuy que uſe was alive, or dead and his Heir of full Age) 
the King ſhould have the Wardſhip of the Heir of the Feoffee, 
Theſe Wardſhips are and of the Land; and if it happen'd that both the Heirs were with- 
aboliſhed by 12 C. 2. in Age, after the 4 H. 7. and before the Statute of Uſes: The 


* E ing ſhould have the Wardſhip of both; of one by the Common 
Law, of the other by hen 8 

At Common Law, Ceſiuy que uſe did not forfeit the Uſe, for 

| Felony or Treaſon; for it is only a Confidence; it is ſo at this Day 

for a Truſt of a Freehold or Inheritance; but tis otherwiſe of a 

Chattel. A Feoffee upon a Truſt at this Day, commits Treaſon or 

Felony; the Land is loſt, and eſcheats, and the Truſt is extinct; 

for the King or Lord by Eſcheat cannot be ſeiſed to an Uſe or 

Truſt; for they are in the Pgſ7; and are paramount the Confidence. 

CASE. Nen. 

22 H. 7. ME King grants to the Mayor, Bailiffs, and Jurats of the 
Reyleway 88, 90. Cinque Ports, that they ſhall not be impleaded for Lands, 
. nor for any other Cauſe ariſing there, elſewhere than before the 
| Cinque Ports, Pa- Conſtable of Dover at Shepezway: This Grant does not bind the 


tents, Juriſdietion. ing in 7 Caſe where he is Party; it does not bind the King as to 
his own Caſe in a Quo Warranto, nor in a Cuare Impedit. 
8 By all the udges. 

An Appeal of Murder lies in the King's Bench for Murder com- 

mitted in any of the Cinque Ports; for otherwiſe if the Felon fi- 

gam fecerit, he cannot be outlaw'd. Often adjudg'd. 42 El. Criſpe's 

* Caſe. The King by his Grant cannot exclude himſelf from proſe- 

cuting any Plea of the Crown; for it concerns the publick Govern- 

ment, and cannot be ſeparated from his Perſon. 25 


Nec tempus nec locus occurrit Regi. 
4, OS, CASE 
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Fourth Century. 
A Ceſtui que uſe in Tail to him and the Heirs Males of his Body, ds * 
A Remainder of the Uſe in Fee to B. the Feoffee gives this Land Tal, U, 3 


to A. and to the Heirs of his Body, who dies ſeiſed, having Iſſue only 
a Daughter; ſhe enters: She is ſeiſed to the Uſe of B. becauſe 4. 
had Notice, and becauſe of the Privity of the Eſtate. The Origi- 
nal Uſe in Tail in 4. and the Remainder to B. are but one Uſe; as 
an Eſtate Tail and the Remainder in Fee are one Eſtate. 3 
— BV By all the ꝓuages of England. : 
Although at Common Law, A. may be ſeiſed in Fee to the Uſe THE 
of B. in Tail; yet being Tenant in Tail, he cannot make a Gift in PF * ; 
Tail to one, to the Uſe of another in Tail: For the Tenure is the 1 Inſt. cap. Tail. 
| Conſideration, and the Statute: of Meſt. 2. has ſo appropriated this 
Eſtate Tail to the Donee and his Iſſue, that before the 4 H. 7. cap. 
24. and 26 H. 8. cap. 13. it could not be forfeited for the Father's 
Treaſon, neither could his Fine be a Bar to the Iſſue. 


"4 4 4 
: : 5 1 7 83 F OF + \ >» *. 
; r ; 1 2 * 46 0 41 146 Z 6 . 
% « N 1 4 * 
, fo | 


N Eſfoin does not lie in a Quare non admi ſit, for it is a judicial 23 H. 7. 41. 


LY Writ iſſuing out of the Record. The Statute of 12 E. 2. de Eſtoin, Quare non ad. 
3 Efſoniis calumniandis does not allow. an. Eſſoin after Judgment; — 5 
and this Writ always depends upon e * 1 1 

vu 8 ' By the Juſtices of both Benches. 


. An Eſſoin does not lie on a Scire facins; to avoid Delays after Scire facias, Welt. 2. 
e Judgment. 10 E. 3.30. 12 H. 6. 8. It is not Error to allow an Ef- P. +5: 
n foin when it does not lie: It is Error to reject it where it lies. If 
WE the Defendant be perſonally ſeen in Court, it deſtroys the Eſſoin. 
x WW Dyer 268. Where the Writ is returned tarde, the Eſſoin ſhall not 
y be adjudged and adjourned; for the Defendant or Tenant has no 
Day in Court, Dyer 262. Ny E 0H 
2; CASE XCVL 


| A N Information for the King for Tranſporting 1200 Cloaths, 21 H. 7. 

| £ A Cuſtom not being paid; the Defendant pleads that he did not eee | 
| tranſport any uncuſtomed Cloaths; a Verdict is found that the De- rogative, Cuſtom. 

| fendant tranſported 1 100 Statute Cloaths, which amount to the 1 200 
Cloaths mentioned in the Count; and that the Defendant has not paid 

the Cuſtom for 600 of theſe 1 100 Cloaths; and has paid Cuſtom for the 

ds, Relidue of them: The King had Judgment for all the 1200 Cloaths, 

and affirmed in Error. | | 

| The Law for Non- payment of Cuſtom is, that if any Part be not 

| cuſtomed, the whole is forfeited ; but not the Ships for a ſmall Mat- 

| ter not cuſtomed. 38 E. 3. cap. 8. The Defendant pleaded in the 

| principal Caſe that he did not ſhip any that had not paid Cuſtom, 

and it is found that he ſhipped 600, Cuſtom not being paid: If he 

had pleaded Not guilty; the King had been barred for ſo much as 

| he had paid Cuſtom for. FIT i | 

| Note; neither the Quality nor the Meaſure of the Cloaths are 
mentioned in the Declaration; and yet tis well, In the principal 
| Caſe the Verdict of the Jury for 600 that had not paid Cuſtom, is 


a full Verdict, which gives a Forfeiture of the whole to the King: N 
The finding that Cuſtom was paid for 590 Cloaths, i out of the II- | 
ſue and Surpluſage. "x3 4 155 | | f 
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19 H. 8. 6. 
Dyer 3. 
4 H. 7. cap. 24. 
Tail, Fines. 
1 O0. 78. b. 
3 Co. 87. a. 
Godb. 301. 


1 
Caſe de Fines. 
19 H. 8. 13. | 
Dyer 274. 


Seiſin and Diſſeiſin of twenty Acres of Land, which make a Carve; th 


An Afſiſe is brought of a Carve of Land; the Recognitors find \, 
Plaintiff ſhall have Judgment. Meaſure, Weight and Number differ 1 
ſeveral Counties. In Yorkſhire they count ſix Score Sheep to an Huy. 


dred. 8 


This Information is in the Caſe of the King. Plaiters Caſe, 5 Oo. 34. 


is in the Cafe of a Subject, and in this Caſe the Verdict does not ſupply 
the Declaration. In Treſpaſs Q#are piſcem ſuum cepit, the Count ought 
to mention the Sort of Fiſh; and a Verdict will not help this bad 


% 
. . 


It ſhall be taken beſt for the King. 
Rex nec fallere nec falli poteſt. 255 


„ "ROI T5 as 1 ö 
"I . 8 I THEE & | 
C A E. F., 


4 


A Enant in Tail levies 4 Fine; this Fine bars the Intail, and ever 


other Perſon who has Right, if he doth not enter or claim within 

five Years after the Fine and Proclamations; unleſs ſuch Perſon be aided 

by ſome of the Impediments mentioned in the Statute. © 
By all the Fudges of England. 

The Statute of 4 H. J. requires ſixteen Proclamations, four every 
Term after the Fine is levied. The Statute of 31 El. cap. 2. ordains that 
four Proclamations ſhall ſerve; one in the Term in which the Fine is 
engroſſed, and one in each of three following Terms. In Coke's Ciſe 
of Fines, three Judges were of Opinion that the Statute of 4 H. J. does 


not extend to an Eſtate Tail; and they relied upon the Saving in the 


ſaid Act of 4 H. J. vis. Saving to all their Right, to whom any Right 
came or deſcended by Force of any Intail: And theſe three Ju- 


ſtices ſeem to have been in the Right. For the Makers of the ſaid 


Act never intended to make void the Ack of Weſt. 2. de donis, 


which enacts quod finis levatus by Tenant in Tail % jure ntlis 


fit, The Statute of 18 E. 1. de modo levandi fines bars Parties and 
Privies as the Statute of 4 H. ). doth; yet it does not repeal the Sta- 
tute of Woſt. 2. de donis: The Statute of 1 R. 3. which ordains that 
the Leaſes made by Ceſtui que uſe ſhall be good; does not extend to bind 
the Iſſue in Tail; which Statute of 1 R. 3. was made a little while be— 


fore 4 H. ). The Words Parties and Privies are to be underſtood as to 
a Fee- ſimple, as the Statute of 8 E. 1. intends them; and this Statute 
of 4 H. J. only intended to remedy the Miſchief which the Statute of 


34 E. 3. cap. 16. of Nonclaim for Fines had introduced; and not to be 
a Bar to Intails: And becauſe of this Difference of Opinions the Law 
was doubtful, until the Statute 32 H. 8. cap. 36. was made; which or- 


dains, that a Fine levied with Proclamations by any Perſon to whom 


Land is in any wiſe intailed ſhall bar the Intail. ; 

An Infant, or a Perſon beyond the Seas, or in Priſon is difleiſed ; and 
the Diſſeiſor levies a Fine of the Land with Proclamations, and five 
Years paſs afterwards; they being beycnd Sea, within Age, or in Pri- 
fon, and dying under theſe Impediments reſpectively ; during theſe Im- 
pediments their Heirs are not bound by the Fine, for they are excepted, 
and there is no Proviſion made in the Exception that the ſaid Heirs 
fhall enter, or claim, or bring their Action within five Years after the 


full Age or Liberty of ſuch Heirs. See the Proviſion in Caſe of the Li- 


mitation of Actions by 5 £37 1. cap. 16. for this Point. And alſo ſuch 
Heirs at the Time of the Fine levied had no Right, as the Words of the 
Statute are; and their Fathers were not barred becauſe of the ſaid Im- 
pediments. ' A LE TOE 

_ Tenant in Tail diſcontinues; the Diſcontinuee levies a Fine with Pro- 
clamations; five Years paſs without Claim, in the Life-time of Tenant 


in Tail: In this Caſe the Iſſue ſhall have a Formedon, and ſhall not be 


barred ; for his Father could not claim. *Tis otherwiſe where he is diſ- 


ſeiſed, and the Diſſeiſor levies ſuch Fine; for in ſuch Caſe the Tenant 
in Tail may claim, Oc. 1 8 | 


4 bo Tenant 


| 1; 
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Tenant in Tail erte a Fine, and dies e the Proclamations 
paſs; a Writ of Error is brought before the Proclamations: Vet the 
Proclamations may paſs in the Common Pleas: For only the Tran- 
ſcript of the Fine is removed by the Writ of Error. 21 E. 3. 40. 
4 iſe. Dyer 95. 

Ceſtui que uſe in Tail makes a Feoffment, after the Statute of * See below, 5. 20 
1 R. z. the * Feoffee has only an Eſtate for the Life of — in 
Tail: Fer the Parliament can do no Wrong. 


CASE XCVIIL 


Enant in Tail diſcontinues and dies, his Heir within Age; a 19H. 8. 12. 
Stranger by Covin diſſeiſes the Diſcontinuee, and infeoffs ovin. 

the Infant within Age; the Infant is not remitted, although he knew Farmc/s Caſe. 

nothing of the Covin. 13 El. 

By all the Fudees of England. Dyer n;. 

| Tenant in Tail who has a Wife, makes a Feoffment, and dies; coin, Remiter ; 

| the Feoffce is diſſeiſed to the Intent that the Diſſeiſor hall endow Dower. 

| the Wife: This Dower is worth nothing, becauſe of the Covin. 


CA 5 E XCIX. 


f T. E Stealing of Peacocks or any reclaimed Fowl is Felony, 18 H. 8. 3. 
By all the Fudges of England. See my Repertory, Tit. C 


| FOE. 
ps 


Ent in Fee or in Tail granted out of Gavelkind Land, follows 26 H. 8. 5. 


the Nature of the Land, and deſcends as the Land does. Fn 6 


Fifth 


— 
* 


— — os 
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nure makes the Conſideration; nor to an expreſſed Uſe. But in the 


$a? 


CASE I. 


Tenant in Tail cannot be ſeiſed to any Uſe expreſſed: For 27 H. 8. 10. 
' : | , | - . : ' ' 'S I „Us N 
the Statute of Meſt. 2. cap. 1. de donis has ſo appropriated Tall — 
and fixed the Eſtate Tail, that neither the Donee nor his 


Iſlue can execute this Uſe. 


8 By all the udges. 
Que coherent perfone a perſona ſeparari nequeunt. 
Tenant in Tail cannot be ſeiſed to an implied Uſe; for the Te- 2 Co. 69, 
: Cromwell's Caſe. 
9 | : Dyer 312. 
Caſes of Fines ſur grant & render, and cauſa Matrimonii prælo- | 


© curi, they may be averred by Deed in Writing to be to another 
E Uſe or Intent: For in theſe two laſt Caſes, the Eſtates are not 
E veſted by Act of Parliament, as in the Caſe of a Gift in Tail. 


Neither the King, nor a Body Corporate, nor a Lord by Eſ- 
cheat, nor Tenant for Years, can at this Day be ſeiſed or poſſeſſed 
to any Uſe. The Tenant for Years has only a Poſſeſſion; he has 
not a Seiſin, which the Statute of Uſes requires: In the other Caſes 
a Confidence is wanting: The Lord by Eſcheat in the Poſt; and 
the King and the Body Corporate cannot be compelled to exe- 
cute the Poſſeſſion to the Uſe, by a Subpana; for if they diſobey 


they cannot be compelled by Impriſonment. 


EAS E n. 


A Delivers 20/. to P. to buy Prunes; B. makes a Deed to 4. te- 22 
ſtify ing the ſaid Delivery and Receipt; but the ſaid Deed has Fain, Debt. 
not a Word of Promiſe or teueri, or obligari for Payment of the 2 Bulſ. 256. 


ſaid Sum; B. dies inteſtate: Au Action of Debt may be maintained Fl. 320. 
upon this Decd, by 4. againſt the Adminiſtrator of B. It was ſo see 4 & 5 Anne, cap. 


adjudged, and affirmed in Error. | 230. 


3 
Ai. delivers a Sum of Money to B. to the Uſe of C. B. does not 1 H. 7. 


deliver it: Debt lies for this Money for C. againſt B. although . 
Word«s be not apt, yet they demonſtrate the Intention. A. makes Tic. Debt. 

an Obligation to B. to the Uſe of C. and A. delivers it to C. in the Seignior, Eſtates, Ex- 
Preſence of B. and ſays to him, this will ſerve: This is a good De- Potion * 
livery to B. Dyer 192. * Theſe Words, I will you ſhall have my * By 29 C. 2. c. 3. 
Land for Life, with Livery, this is a good Leaſe for Life; and 6 
if be had [aid for Years, it would have been a good Leaſe for Years. 


Qua vide. 


So of a Licence to have Land for Years, it amounts to a Leaſe 


for Years. Enter and take the Land, amounts to a Surrender; 


but a Releaſe of the Leſſee for Life or Years, to the Leſſor, does 


| not amount to a Surrender for the Words are repugnant: For 
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the Leſſee is in Poſſeſſion; and the Releaſe ſuppoſes the Leſſor in 
Poſſeſſion. 3 . 

* Fr, faits. The Words in ſuch * Inſtruments'as concern the Life of a Man 

ought to be certain and invariable. In Indictments and Appeals, pro. n 
ditorie for 'T reaſon, Burglary for Houſe-breaking, Rape for Rape, P's 
Felony for Felony, Murder for Murder; theſe and no other Word; in 
will ſerve. In Frankalmoigne, Exchange, Frank-marriage, or ; MW tu 
Deviſe by Will, the Word, Heirs, is not neceſſary: But Eſtates, be 
of Inheritance which are otherwiſe conveyed, require the Word pe 


n | « 
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CAS E III. 1 
| 7.3 ou Lets an Houſe with ſeveral Utenſils to B. for Years, rendering 
| Keyleway 153. * Rent; the Rent is arrear; 4. brings Debt for this Rent, and 
g RY counts upon this Leaſe; and does not ſhew in his Count the Cer- 
|; wtainty of what the Utenſils ere. Yet tis good. So judged, and 
| affirmed in Erro. ES = 
| Rent, Debt, Count. The Rent in this Caſe iſſues only out of the Houſe. An Aſump- 04 
it to pay a Sum pro diverſts mercimoniis venditis, is good, with. ap. 
| out mentioning the particular Wares in the Declaration: But an . be 
b  debitatus Aſſumpſit is not good, without ſome general or ſpecial i the 
4 Conſideration mentioned in the Declaration. K 
1 LK Is attainted of Treaſon ; an Office is found, that 4. was ſeiſed IM 
1 . 1 155• of the Manor of Dale, on the Day of the Treaſon committed; 
1 Remitter, Recital, E- the King grants this Land to B. in Fee: (In Truth, D. was in Po- Mt © 
A ſtoppel. ſeſſion of this Land, and it was his Inheritance:) B. reconveys this 
= Land to the King; an Act of Parliament is made, by which it is | the 
| ordained, that the ſaid Attainder of A. ſhall be null; the King a- a 
9 terwards by Patent reciting the Right of D. grants this Land to Y. 
1 and his Heirs: D. in this Caſe is remitted to his antient Right in F | 
| this Manor. y all the Fudges of England. _ = 
D. had not been remitted, without this Recital, but eſtopped, IM 5 
by the Acceptance of the ſaid Patent, from claiming any other 
Right than by the Patent. 33 H. 8. Br. Caſes, 206. C 
, ASS. IV» | 
1H. 8. N Act of Parliament gave to the King all the Lands of which 


Keyleway 158. A. died ſeiſed, ſaving to Strangers their Rights; an Office is I ih 
Arad 2 found that 4. died ſeiſed of the Manor of Dale: B. who has Right br 
2 HI. . 17. to this Manor, is put to his Petition of Right. If the King in this Re 
1 Qaſe, reciting the Right which B. has, grants it to him by Patent me 
in Fee; B. is remitted, and ſhall deraign the Warranty paramount, 
as if he had recovered this Land by Petition out of the King's 
Hands: If the Patgnt had not ſuch Recital, B. would not have been 
remitted. By all the Fudges. _ — 
This Recital and Grant amount to a Reſtitution upon a Petition 
of Right. If an Act of Parliament gives the Manor of Dale ſpe- 
cially, and by that Name to the King, ſaving the Rights of thoſe er 
who have Right, or ſaving the Rights of Strangers; this Saving is dor 
void, for it is repugnant: And the Certainty, and the ſpecial Na- Wit 
ming of the Manor takes away the Right of the Owner; and alſo 
the Owner is Party to the Act. 
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1 A Commits Treaſon or Felony ; the King's Pardon of all Of. 2 H. 8: 
| {7+ fences does not pardon Treaſon or Felony : The Law requires anf 259. 
ina the Pardon of Capital Offences, a particular Mention of the Na- Pardon. 
WE ture of the Crime, ne maleficia remaneant impunita, and the King 

be deceived. A general Pardon of all Felonies is good for any 
pelony, but not for 'Treafon. Ts 

Where a Felon is attainted, a Pardon of the Felony will not 

ſerve him without a Pardon of the Attainder alſo, 


CASE VI 


| {  Ommiſſioners of Oyer and Terminer have no Power to enquire 2 H. 8. 


upon the Statute of forcible Entry: For the Statute of 8 H. 6. Pole gn 59 204. 


© appropriates it to the Juſtices of Peace: But 8 of the King's on de Oyer & 
Bench are within this Statute; for the King fits there, and where ſoy Mm OT 
the King ſits ef# plenitudo poteſtatis. W 15 

1 Proprietates verborum tuendiæ ſunt. 


Co 
= 
"on 


I „ VI. 
I \ N Office finds that a Manor is held of the King, but it does not W-_ - 
II 1 mention any Tenure: If there be another Record which ex- Dyer © 


preſſes the Tenure, it will ſerve as well as if it had been found in Office, Record. 


15 
3 


8 


. 


it is to be underſtood n Capite. 3 
1 LL EO EE OESRaSD - '; "Tp 
At Common Law, although a Tenure of the King was only 
found; that was underſtood a Tenure in Capite. Br. Caſes 141. 
But now by the Statute of the ſecond of 2 E. 6. cap. 8. a Melius in- 
E 94irendum ſhall be awarded in this Caſe, 85 


py, 


Bow 
9 


Recovery is by Verdict or otherwiſe in due Manner; and this Judg- 
ent ment is in due Manner, although not by Verdict. / 


gs: 9 AS E 


| A fter Office found for the Subject in due Manner as the Law re- ** 72 

ien 1 quires, and Proof of the full Age of the Heir; a general Li- Dow _ 451 

pe- very is due to the Subject of Right; and cannot be denied to him, Livery General, Spe- 

oſe er delayed: A ſpecial Livery may be denied; for it contains a Par- Try As. 

> is don for Intruſion and Meſne Rates, and ſuch Livery ſerves not- 12 C. 2. cap. 24. 
withſtanding the not finding of an Office for the Heir, or not ſuing 

a Writ, or though the Proof of full Age be inſufficient: For this 


ſpecial Livery is de gratia Regis, and is commonly uſed at this 


Day. "= 
B | CAS E 


cab. 9. which provides an Enquiry and Reſtitution in this Caſe, ſtitution, Commiſſio- | 


3 the ſaid Office. If an Office. mentions a Tenure by Knight's Service, 12 C. 2. cap. "3 
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CASE X. 


TTY 18 foed in the Spiritual Court for maintaining, that it is lawful for 
Keyleway 184. ſecular Judges to convene before them, and proceed againſt Clerks, 
Præmunire, len foe Offences againſt the Peace; and that the Exemption of the Clergy 


ner hos... from the ſecular Juriſdiction is not founded upon the Law of Gag: 


E. 
ww 3 "Ws. "i The Promoter and Abettors of the Suit incur. a Premunire ; and ſo do 
Clrici junt fubditi the Judges of the Spiritual Court, who retain the Cauſe. _ 
Regis. | {811.0 . By all the Judges of e. 
8 Fi 8 E XI. 
11 l. 8. Bont in Tail by Knight's Service dies, his Heir under Ago; the 
Keyleway 174+ it.» Donor tenders him Marriage; he refuſes, and marries elſewhere 


: Veen 12 411 within Age; he dies (having Iſſue) within Age and in Ward; 
2 ace ithß, Iſſue alſo dies having Iſſue: The Donor ſhall have the double Value 
eee for one, and the ſingle Value for the other; for the Statute of Neft. l. 
5 = being a ſpecial Statute concerning Wards, is not repealed by Meſt. 2, 
Mich is another NN Statute. The Words Deed and Feoffment, in 
Sce 12 C. 2.cap. 24. the Statute of Ae (which enacts that by them a Tenant in Tail ſhall 
tor Wardſhips, &c. not prejudice the Ine in Tail) are not to be underſtood of the Right 
of the ſup=rior Lord. Tenant in Tail, the Remainder in Fee, he ceſſes 
for two Years; the Land ſhall be recovered againſt Tenant in Tail: 
F. N. B. 207. for this Reaſon,” viz. the Recovery of the Land for the 
8 Ceſſer per biennium is given by a ſpecial Statute. 
A A ſpecial Statute does not” derogate from a ſpecial Starure, withou 
= Del Werds of ee {Ho fob 


MD ; % 3 Ir 4 g 


45 


$4 


4 z 8 = 


251 3% i "7 A” 8 E XII. 


11 H. 8. N Office 18. found that the Manor of Dale is held of the King in 
Keyleway 199. Capite, as of the King's Manor of Sale; theſe laſt W ords are 


CO Were = tor they are repugnant to the former: And this is a Tenure in 


\ 


Capite, a and. this Office ought to be avoided by a Traverſe. -* 
By all the Judges of England. 
A. redone to B. all Actions ack B. has againſt A. this is a good 
Releaſe to B. and the other Words are void. 9 . 4. 42. 14 E. 4. 2 
Dyer = Keyleway 162, 174. Hobart 234. 
er peetgtio fieuda eſt ut res paleat. nl 
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5 en 15 n bn of ca $ E In. 
10 H. 8. T HE King 8 Pardon 5 all Offences od Miſdeeds mate man quo» 
3 15 PIE: rumcumque Statutorum, extends to the Offence of Incloſures againſt 
Fanden Wes a the Statute of ) H. 8. But it does not extend to the Continuance of the 
Nuſance, Wardſhip, Incloſure after the ſaid Pardon, as of a Nuſance: A Pardon of a Nu- 
ſance does not extend to the Continuance of the Nuſance after the Par- 
don; for this Continuance is a new Nuſance, as the Incloſure is; for 
this is a Depopulation continued. The Heir of the King's Tenant 
within Age, enters and takes the Profits; the King pardons him all In- 
truſions: This ſhall ſerve him for Intruſions and Meſne Profits until Of- 
ice found; but not for the Iſſue afterwards; neither does it diſcharge 
him of Livery: If he were of full Age when he ſo intruded, and ob- 
tains a Pardon - of all Intruſions, before Office found ; this diſcharge 
bim of the Intruſion, Meſne Rates, and Livery. Dyer 286. 


„ beneficium dec et eſſe mauſurum. 
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CASE. XIV: 


A N Information of Intruſion lies for the King in the Exche- 1 H. 8. 


quer, upon Office found; altho' the Record be not there, but . 


in ae or with the Eſcheator or Commiſſioners, or their Ex- quer. 


| ecutors: Tis ſufficient if there was ſuch Office found. 1E. 5.7: 
B y tbe Judg es and the King's Cunſel, ge ona 
CASE xv. yas 


| A N Office was found that the Earl of Derby was ſeiſed in Fee , ; 11 


of the Iſle of Man, and died thereof ſeifed, his Heir with- Keyleway, 202 


in Age; the Office is void. This Ifland is not Part of the King- 5 of gg Garn: 


dom; tis governed by its own Laws, and not by the Laws of this 2 E. 3. 25. 


Land. Garnſey and Jerſey are alſo governed by their own Laws . tt H. 6. 5 


A Writ of Error does not lie upon an erroneous Judgment given 


there; and ſo of Garnſey and Ferſey, Gc. | | 
By all the Fuages of England and the King's Counſel, 
Nil temere novandum TEE 
Hat quod prins fieri conſuevit: 


„ ES: CASE XVI. 

6 E King gives Land to 4. and his Heirs Males ; this ,, H. 8 

1 Patent is void: For if A. has only a Daughter, and dies z Bir. Caſes: 

and this Daughter has a Son; the Fee ſhould be in Abeiance ; for 3 Co. 1. 

the Daughter is the Heir; and if the Daughter dies, her Son ſhould Pan: — 
have the Fee: But the Law will not allow ſuch a Ceaſing and re: 
viving of a Freehold. The Parliament may create ſuch an Eſtate, 

but it can be no otherwiſe done. A Rent-Charge created de nous 


0 * 


| may ceaſe and revive; but not a Rent in Eſſe. 


By all the Fudges of England. 
rt Þ 4; CASE XVII. 3 | 
HE Killing of a Man attainted of Præmunire, is not Felo- 24 H. 8. 
| ny at Common Law; for he is out of the King's Protection: B.. Caſes 53. 
But to kill a Man attainted of, Felony is Felony. A Man attaint- munire. 
ed cannot be put to Death otherwiſe than according to the Judg- 
ment given againſt him, and by the Officer appointed for that Purpoſe. 
Before the Statute of 5 El. cap. 1. a Man attainted of Prammire 
might be killed; for he was out of the King's Protection, and eve- 
ry one might do with him as with the King's Ene. 
riod range” e Affirmed in Parliament. 


8 e 3-48 Vt EYE 
A Ts feized of a Manor to which an Advowſon is Appendant ; 13 H-8. 1. 


. ; 3 
the Church voids; the Dean and Chapter of St. Paul's pre- 25.05 Gale Qua. 


{ent the Dean, without writing, by the Name of B. not by the te Impede 


Name of Dean; H. is admitted, inſtituted and inducted, and dies; an- Corporations, Extin 


uiſhment. 


other Dean is choſen ; aud the ſaid Dean and Chapter preſent him 
by the Name of C. without writing; he is admitted, inſtituted and 
inducted; A. brings a Ouare np. dit again C. A. has Judgment, 
which is affirmed in Error, Ape . 175 
1. Reſolved, in this Caſe, there is no Occaſion to name any Patron ; 
for no Patronage is gained in this Cate: The Dean and Chapter can't 
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preſent the Dean: Writing is alſo wanting. 2. Reſolved, where a Clerk ix 
in without Preſentation, as in this Caſe, or by Prayer to be admitted; ſuch 
Incumbent is not aided by the Statute of 25 E. 3. to plead in Bar: For 


there is no Preſentation in either of the ſaid Caſes ; and the Statute re. 


Sd 
ky — 
+ + 


26 H. 8. 23. Bythe 2 


quires an Incumbent preſented. 3. An Incumbent preſented and indyg. 
ed at this Day may plead the Right of Patronage of him who preſented 
him, where the Patron confeſſed, or made Default, or pleaded faintly : 


But not the Right of Patronage in another who has not preſented him: 


And ſo are 16 E. 4. and 14. H. 8. to be underſtood. 4. Where a Patro- 
nage is gained by the Preſentation, Admiſſion and Inſtitution of a Clerk; 
ſuch Patron ought to be named with the Incumbent in the Qyare Impe. 
dit: The Incumbent ſhall not be removed without naming him alſo, 5. 
A Mayor and Commonalty cannot infeoff the Mayor by Deed witha Let. 
ter of Attorney: So of a Dean and Chapter: For the Head cannot be ſe. 
vered from the Corporation; tis not a Corporation without the Head: 
But they may infeoft one of the Commonalty ; for the Corporation remains 
without him : So of the Dean and Chapter. A Leaſe for Years of Glebe- 
Land is made to A. A. becomes Parſon there, the Leaſe is extinct : So of 
a Maſter of an Hoſpital. A Leaſe for Years is made to a Parſon, the Lef. 


ſor releaſes to him and his Succeſſors: The Parſon has only az Eſfzate for 


Life; for the Releaſe cannot operate for him in another Capacity than that 
to which the Leaſe was made; and the Word Succeflors does not amount 
to Heirs. Where the Leſſor releaſes to the Leſſee for Years, without o- 
ther Words, the Leflee has an Eſtate for Life. The fame Perſon at 
the ſame Time, cannot have an Aſſiſe and an Ejefione firmæ, for the 
fame Land: This is the Reaſon, that if a Leaſe for Years be made to 


A. who becomes Parſon, the Leaſe is extinct: And ſo of a Maſter of 


an Hoſpital : But if a Leaſe for Years be made to A. one of the Com- 
monalty of London; and afterwards he becomes Mayor, this Leaſe is not 
extinct; and ſo of a Dean and Chapter: For the ſaid Member of the 
Corporation in this Caſe, does not make the Body Corporate, nor at the 


Jime of the Leaſe made, is Head of the Corporation, and there are two 


ſeveral Perſons in this Caſe of a Corporation Aggregate; one, a natural 
Body, who may bring an Ejectione firme ; the other a Body Politick and 
Aggregate, which may bring an Aſſiſe; and both at the ſame Time for 
the ſame Land. : „ — 


F 455: - » eo 


Judges of bothBench- - A. Quare Impedit is * * againſt the Patron and Incumbent to pre- 
es. 1 A 


14 H. 8. 3. 


cap. 11. 


Reſceit, Averment. 


7 H. 7. 12. 


of which the Incumbent has made a Leaſe for 


ſent to a Rectory, 


Stat. de Gloceſter. Years to B. by Deed; in this Caſe the Patron of the Incumbent con- 


feſſes the Action: The Leſſee for Years is not relievable; altho' he 
comes before Judgment and ſhews his Leaſe, and ſhews the Title of his 
Loeſſor, and the Fraud and Colluſion: For a Parſon incumbent may, 
when he will, reſign his Rectory, and avoid his Leaſe; and the Abſence 
of a Parſon for the Space of 80 Days ina Year ſhall avoid the ſaid Leaſe; 


_ alſo if he will ſuffer a Judgment and Recovery of it againſt him, ſuch 


Recovery ſhall avoid the {aid Leaſe. The Statute of Glocefter is to be un- 


derſtood of Leaſes made by ſuch Leſſors as could not defeat ſuch Lea- 
ſes by their own Acts. 


The Statute of Gloceſter, which enacts that a Termor may be received 
to falſify, requires a Deed, and that the 'Termor ſhould ſhew it before 
Judgment, Ec. as above; and extends only to the Confeſſion of the Te- 
nant, and to his Default after Default: It does not extend to feint 
Pleading ; nor where Judgment is given upon the Default of the Vou- 
chee ; for the Statute goes only to the Default of the Tenant. It aids 


the Tenant by Statute and Tenant by Elegit. The Termorand Tenant by 


Statute and #legit after Judgment againſt the Tenant may falſify a Re- 
covery had againſt any of them; by the Stat. of 21 H. 8. cap. 15. The 
Stat. of Gl:oeſter is uſed at this Day for a Termor: If he has a Deed, and 
comes before Judgment ; he may be received to maintain his Leaſe, upon 
Averment of Colluſion, and offering to maintain the Leaſe of the Leſſor. 

Lex vult mnbil fruſtra fiori. D 

Jura ſulueuiunt Vigilantil us. SAVOY, 


<Q ca A 


CASE 


MD. 


k 3 


Information is at Common Law, and only requires four Hundredors. 
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"CAP "XX; 


6 Eftuy gue Uſe for Lite, (after the Statute of 1 R. 3. which en- 36 H. 8. 


ables Ceſtuy gue Uſe to make Leaſes, and before the Statute of 1 1 


2 H. 8. of Uſes) makes a Leaſe to A. for the Life of 4. Ceſttiy Uſes, Bfates, Pali. 


2 Uſe dies: A. is only * Tenant at Sufferance. An Act of Par- _ N N 
ſiament cannot work a Wrong; and this Act guides this Convey- e, 7 8 ol an 
ance, and does not ſuffer it to extend beyond the Eſtate of him who 

made the Leaſe. Tis otherwiſe of a Leſſee for Life, who makes 

a Feoffment, at Common Law he has gained a Fee-Simple : And 


this Caſe is, and remains at Common Law, not directed by any Act 


of Parliament. An Attorney has Power to make a Leaſe for the 
Life of the Leſſor; he makes a Leaſe for the Life of the Leſſee: 


This Leaſe is void: In this Caſe, if the Leſſee enters, he is a Diſ- 


ſeiſor. Tis otherwiſe in the principal Caſe : For the ſaid Attor- 
ney had only a Power, and exceeded it; in the principal Caſe, the In- 
tereſt of the Uſe is accoupled with the Power of the Statute. As where 
the Statute of 32 H. 8. gives a Power to deviſe to any Perſon two 


P:rts of Land holden by Knight's Service; a Man deviſes the 


whole: This is good for two Parts, by Reaſon of the Intereſt and 
Power in the ſame Perſon, in the Deviſor. 


eh 4 eee Tk 


A N Information was brought againſt a Vicar upon the Statute of 36 H. 8. 

LX 21 H. 8. concerning a Plurality of Farms in ſeven ſeveral Vills, Pye: 61. 

in four ſeveral Hundreds in the County of Eſſex ; it is ſufficient in plc. 

this Caſe to have four Hundredors. out of any of the ſaid Vills. 

At Common Law there. ought to be four Hundredors upon every dor Fand, | 
1 ES. - . . See 4 and 5 Anne, 

Trial. The Statute of 35 H. 8. cap. 6. required fix Hundredors in cap. 16. That Veni. 

a Plea of Land between common Perſons. By the Statute of 27 at Vein are to 


El. cap. 6. two Hundredors are ſufficient in perſonal Actions. This e ©27e Conte: 


J. 


. CASE NL + 
A comes into Fneland with his Goods, before War 36 H. s. 


is proclaimed between the Eygliſb and Freuch; neither his raj 5 


| Perſon nor his Goods ſhall be ſeiſed: But if a Frenchman comes in- 7 E. 4. 14. 


to England after the War is proclaimed, his Perſon and Goods Hob. 78. 
may be ſeiſed. And ſo it is, altho he was driven into England by 
r 35 

—— By all the Judges of England. | 
Where the Goods of any Subject: of a foreign Prince in Amity 


with our King, are taken by an Enemy of that Prince; and theſe 


Goods come to the Hands of Hygliſinnen: They cannot be regain- 
ed from the Engliſh ; for they were taken Zure Belli, and there is 
no Jus to take away the Property ſrom the Engliſhmen. The Sale 
ol any Goods in open Market, takes away the Property. If the 
(Hods of Fnglifhmen are taken by Enemies, and are retaken from 
thu by other Eyglilimen, The firſt Owners ſhall loſe their Proper- 
tv, if they do not claim them on the Day of the Repriſal, before 

CASE 


Sunſet. 


By the Judges of both 
Challenge, Hundre- | 
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e e 
36 H. 8. N the Vacancy of the Archbiſhopricks of Canterbury or Trp, 
Br. Caſes 276. 1 Adminiſtration ſhall be committed, by their Deans and Chapter 
reſpectively. _ MN ET 


Per omnes Legis peritos, and thoſe of the Arches, 


| CASE XXIV. 
37 H. 8. FN an Appeal of Death, the Appellee ſhall not plead that the 
Br Cale Faang, 1 deceaſed aflaulted him, and that he killed him ſe defendendo 


Coroners. but he ſhall plead not guilty modo & forma, and give this Matter 

By the Judges of both jn Evidence; and the Jury is bound to find the Truth of the Mat- 

AE ter. And he cannot have that Plea with a Traverſe of the Mur- 
der: When the Matter of a Plea is worth nothing, the Traverſe is 
worth nothing; Murder cannot be juſtified. Where a Jury finds 
a Man flain, upon the View of a Coroner ; they ought to find who 
killed him; or that he killed himſelf: Or they may find that he who is 
named in the Indictment killed him ſe defendendo. Upon an In- 
dictment before other Judges, if the Jurors acquit the Party indict- 
ed, they have no Occaſion to find who killed the deceaſed: But on- 
ly to ſay, Not guilty. _ 8 2 

21 H. 6. 26. Wounding is only juſtifiable obliquely; as to ſay, that the Hurt 


done was upon the Aſſault of the Plaintiff and the Defence of the 
Defendant, Cc. R | 


CASE MV. 
35 H.8. HE Lord in Chivalry, during the Nonage of the Heir in 
i pan his Wardſhip, ſhall not ouſt the 'Termor of the Anceſtor, or 
the Grantee of the next Avoidance, or the Grantee of Wreck: So 
Ai rn Tunis _<_. 3 ; 
5 By all the Fudpes of England. 
The Law in this Caſe was altered in the Time of H. 8. after the | 
Death of Juſtice Fitzherbert, who in his Na. Br. 142, holds the 
contrary ; and ſo are many antient Books: But the Judges, finding 
the great Inconvenience which enſued upon it, by diſabling the Te- 
nants by Knight's Service tomake Leaſes, becauſe of the Danger of 
ſuch Wardſkip happening during the Years, and perceiving the De- 
cay of Husbandry and of Reparation, and the Depopulation zhat 
attended it; reſolved as above. But as for the Body of the Heir, 
altho' he be bound Apprentice in his Father's Life-Time; and the 
Father dies, his Heir being within Age and an Apprentice : 'The 
Lord ſhall have him from his Maſter during his Apprenticeſhip to 
inſtruct him in Feats of Arms, for the publick Good, as the Law 
ſuppoſes. And in this Caſe there is no ſuch Miſchief as in the 
former ; the Lord ſhall have the Rent reſerved upon ſuch Leaſe as 
above ; and ſhall have the Land when the Leaſe is ended, if it ex- 
pires during the Nonage of the Heir. 


CASE XXVI. 


24. This Tenure 


Wl See 12. C. 2. cap. 
; taken away. 


"0H. Releaſe of all Actions and Demands, in the Caſe of Land, 
OTE. relcaſes the Right and Entry; in Perfonal Things it transfers 


the Right, and bars the Seiſure. | 

5 | By the Judges of both Benches. 
$E. 4. 41. Bauch a Relcaſe does not bar a Covenant, before the Covenant is 
broken; but it does afterwards. I'is a Bar for Rent before the Day 


of Payment, and of an Annuity before the Day of Payment. A Rent 
payable and a Covenant broken are Things in He, and do not depend up- 


on a Contingency. It may happen that a Covenant may be broken, or that 
5 8 . it 


32 "v _ Pray „ 8 vc ** * 
9 3 — 
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jr may not be broken. In the Caſes of an Annuity for Life or 
Years, if the Grantee, before the Day of Payment, makes a Releaſe 
of Actions to the Grantor; it does not extinguiſh the Annuity ; as 4 
Releaſe of an Obligation does: An Obligation has no Day to come; 
but every Annuity has. So for Rent, a Releaſe of Actions before 


the Day of Payment is worth nothing, 


+ CASE XXVII. 


_ Covenants with B. by Deed in Conſideration of the Marriage 34 H. 3. 
„ of the Daughter of 4. with the Son of B. and 100 / paid, to prior a 
ſtand ſeiſed to the Uſe of the ſaid Wife for her Life, and afterwards Diſcent, Corone, E. 
to the Heirs of her Body by her Husband begotten. This Convey- map a orfeiture , 
ance was made 31 H. 8. afterwards the Husband commits Murder, © 
is attainted and executed: The Wife has an Eſtate Tail by this Con- 
veyance; and the Uſe is well raiſed without Inrollment; for it is 
not raiſed for the Conſideration of Money only, as the Statute of 
27 H. 8. of Inrollments, ſpeaks. This Eſtate is not forfeited, but 
preſerved in the Caſe of Murder and Felony, by the Statute of 
Lest. 2. and for Treaſon alſo in this Caſe: For the Statute of 
26 H. 8. cap. 13. which gives a Forfeiture of Eſtates Tail to the 
King for Treaſon, is where he who commits it, has an Eſtate of 
Inheritance ; but in this Caſe the Husband has no Eſtate of Inhe- 
ritance, the Wife alone has. If the Husband and Wife have an 
Eſtate Tail, and the Husband is attainted of Treaſon; the Land is 
forfeited. 


3 By all the Judges of England. 
A. deviſes that the Heir of B. ſhall ſell his Land; B. is at- 


tainted of Felony in the Life-time of 4. 4. dies: The eldeſt Son of 


P. cannot fell this Land: For he is not Heir; the Blood is cor- 
rupted; he is the Iſſue of B. The Word Heir will not ſerve for 
a Name of Purchaſe if he be not lawful Heir, nor the Word Iſſue: 
The Word Son or Daughter will, or reputed Son or Daughter, in 
the Caſe of a Feoffment as well as of a Will; although they be 


Y 
3 
| Baſtards. | 
4 


A. makes a Leaſe for Life to B. Remainder to the right Heirs 


ol J. F. J. F. is attainted in the Life-time of B. 4. ſhall have this 


Land after the Death of B. there is no right Heir of J. S. The 


ö Lord had B. for his Tenant, and therefore the Lord ſhall not have 


it, for B. is alive. Duplicatus Sanguis is not neceſſary in Diſcents 


or Purchaſes. An Alien has“ Iſſue a Son by an Engliſh Woman * Antea 1, 2. 


an Inheritrix; this Son is born in Eugland: He ſhall inherit his a Spa 

Mother's Land after her Death. So where a Man is ſeiſed in 11 & 12 W. 3. cap. 

Right of his Wife, an Heireſs, and has Iſſue, and the Husband is 6. - 

attainted, the Wife dies, and the Husband dies: This Son ſhall have 7 G. f. ef. 

the Land. | | ö | | 5 . -- & (3, 1. Þ--27- 
King H. 7. was attainted by Parliament in the Time of R. 3. af- ! ff. — 

ter R. 3. was killed at Boſworth, H. 5. aſſumed the Crown upon 

him, and ſummoned a Parliament: Reſolved that the Taking of the 

Crown upon him made the Attainder void: For regularly the King 

is only ſubject to the Law of Nature, as to the Rights of the Crown; 

as to the Rights of the Subject he is bounded by the Laws of the 
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CASE XXVIIL 


* E King being Tenant in Tail makes a Leaſe for Life by 
Patent; the King demiſes: The Heir in Tail may enter if he 


ance, Recital, Faits, will; for it is not a Diſcontinuance: The King cannot do Wrong. 


28 H. 8. 
Dyer 31. 

11 Co. 46. 
Liford's Caſe. 


1 El. Dyer 173. 


K. i 


1 Co. 5. b. 


37 H. 6. 


18 H. 8. 2. 


40 H. 6.14: 


18 E 4. 9. 
3 Inſt. 107. 


Corone, Feræ 
Juræ. 


1H. 8. 


Keyleway 295. 
Remitter, Recital, 


Eſtoppel. 
Antea 5. 4, 


If the King Tenant in Tail makes a Leaſe for Vears, his Succeſſor 
may avoid it as well as the other: Or if he will, he may accept 
the Rent reſerved, and ſo affirm the Leaſe; and when ſuch Sue. 
ceſſor grants theſe Lands he need not recite the void Leaſe: Por 
though it be by Patent of Record, it is null. If the Sueceſſor ac- 
cepts the Rent reſerved by the King Tenant in Tail; a Recital of 
this, or a Non oliſtaute that it is not recited, is neceſſary: But 
where Leaſes are made by common Perſons, and the Reverſion 
comes to the King, the King's Grant of this Reverſion, without any 
Recital or Non obſtante is good: For the Perſon who purchaſes 
ſuch Reverſion from the King has no Means to know, whether 
there be ſuch Leaſes or not; for they. were made in the Country, 
and are not of Record. nn e e 


C AS E XXIEX. 


A Diileiſor, or his Feoffee ſows Corn, and leaves it growing on 

"A the Land; the Diſſeiſee may ſeiſe it. By the Judges of both 

Benches. 'The ſame Law after Severance, though it * be carricd 
out of the Land. | 


CASE XXX. 


"THE Stealing of tame Peacocks is Felony ; ſo of tame He- 
rons, Pigeons, and young Hawks in their Neſts: So*of 
Fiſhes in a private Lake, and Ponds: "Tis otherwiſe of the Phea- 
ſant, Partridge, Hare, Cony, although they be ſo kept that they 
cannot eſcape; if they do not become reclaimed, and be known fo 
to be, by him who ſteals them. 5 1 
Na- The fame Law of all wild Beaſts which ſerve for Man's Food: 
But as to Cats, Dogs, Monkies and the like, tis no Felony 20 ſteal 
them; but Treſpaſs may lie for taking them. 


CASE: XXX: 


7 A Is attainted of Treaſon; an Office is found that 4. was ſeiſed 
1 of the Manor of Dale on the Day of the Treaſon committed; 
the King grants this Land to B. B. afterwards reconveys this Land 
to the King; an Act of Parliament is made, by which it is ordained, 
that the ſaid Attainder of A. ſhall be null; the King afterwards by 
his Patent, reciting the Right of D. who has the Right, grants this 
Manor to D. and his Heirs: D. in this Caſe is remitted to his an- 
tient Right in this Manor. 3 
EONS Dy all the Fudaes of England. 
Without this Recital, D. had not been remitted ; but eſtopped 


by the Acceptance of the ſaid Patent, from claiming any other 


Right than by the Patent. 33 H. 8. Br. Caſes 206, 
oO; | 5 py CASE 


> ama; 


mong Male Fleirs. 
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2 CASE XXII. e 
ENT is granted out of Gavelkind Land to 4. in Fee; the 26 H. 8. 4. 


I Rent follows the Nature of the Land, and ſhall be ſhared a- Pur Times adjudged, 
| | | | | Gavelkind, Rent. 


CAS E XXXIII. 
A Is indicted of Felony in the Time of one King, he may be} x. 6. 
„ arraigned upon, and ſhall plead to this Indictment in the Br. Caſes 268. 


Time of another King. . . of 
| By all the Fugs. Proe. 


 Onia in Anglia non eſt interregnum. An Indictment of Felony 11 H. 7. 1. 
is contra pacem Domini Regis, Coronam & Dignitatem ſtium inꝰ k 4. 12. 
genere, © non in individu. So of Felony committed in the Time 548 _ 


E.A- E > | 3 L 5 E. 4. cap. 1 
of an Uſurper, the Felon may be indicted upon it in the Time of 8 


Corone, the Caſe of 


| the lawful Succeſſor. A Onare Impedit brought in the Name of Indicnent. 

the King, abates by his Demiſe; for it concerns the King in indi- 1 44 

i vids: But Intruſion into the King's Lands, or an Information do has more than is in 
| not abate by the King's Demiſe; becauſe they concern publictum my Book at large. 
| Commodum and the King's Profit. A Pardon of any Treaſon or 
| Felony by a King 2w/0 7s an Uſurper, being declared King in a the Time of the 
Parliament conſiſting of King, Lords and Commons according to © 


A rightful King 
makes a Pardon in 


* 


ct of Parliament: 


| the Courſe of the Law, binds the rightful King. | This is void. 


. e e XXKIP! | 
Holds by Knight's Service of B. by Homage, Fealty, Eſcuage 7 k. 6. 
and Rent; the Lord has been ſeiſed of the Rent, but nei- 8 425, 430. 


tber he nor any of his Anceſtors within Time of Memory were Bevil' Caſe, Gard, 
ſeiſed of any Ward: The Seiſin of the Rent ſufhces for the Hiſin of Limitations. 

tbe Ward, and of all other Services that are not annual, and ſo of - 
Relief. The Statute of 32 H. 8. cap. 2. for Limitation of Actions The Tenure abo- 
| abrogates all former Actions by former Statutes. A Seiſin in Law liſhed. 8 
as of Homage, Fealty, Eſcuage, ſuffices within this Statute, to maxe 2. ep. 25. 

| Avowry for any Rent; for this is a Seiſin in Law; and the Seiſin 

of any annual Service is a Seiſin of all, as aforeſaid. It may be 
and we ſee, that ſome Men live 100 Years, ſome 120 Years: This 
| is the Reaſon that the Writ of Ouare Impedit, the Aſſiſe of Dar- 
rein Preſentment, and the Writs of Ward are not within the Sta- 
| tute of Limitations of 3 2 H. 8. as appears 1 Mar. cap. 5. at this Day 4 & 5 Annz;cap.16. 

| the Statutes of Limitations which are in Force, are 32 H. S. cap. 2. 
1 Mar. cap.5. 21 Fac. cap. 5. 21 Fac. cap. 16. the 21 Zac. cap. 16. 
| alters the Limitation of Formedons from the Courſe uſed before. 


5 


CASE XXxXV. 
HE College of Grey/tocke was founded by Pope Urban, with- 7 E. 6. 


out the King; and it conſiſted of a Maſter and ſix Prieſts, ts. Col. 


| Which were bound to pray pro defunctis in fide; the Maſter was leges, Univerſities , 
| preſentable to the Biſhop, and was admitted by him, and was not Chauntries. 

| by Election; they had not a Common Seal, nor any certain Place 
of Habitation, nor Land, but 5. per Aunmm paid to the Maſter; 
but in the Book de primitiis, 7. e. of Firſt Fruits, it is called the 

| College of Grezſtock: It was reſolved by the Judges of both Benches, 

| that this College is not within 1 E. 6. cap. 14. for the Cauſes a- 44 E. 3: 3. 

| torefaid, The King only can make a Corporation: No other Body “ A. Pl.. 
| can preſcribe to do ſo. Dyer 267. 10 Ch. 1. Caſe of Sutton's Ho 10 Co. 26. b. 


Co. 107. b. 
by. 02. 


ſpital, 
'The 


ing in Poſſeſſion by 


rf. 


— — {i alle cata n 
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The Statute of 37 H. 8. cap. 4. gave to the King all Colleges in the 
Univerſities, by the expreſs Words of all Colleges without Exception 
The Words are general; the King concurred to make thoſe Colleges 

their Heads are eligible; alſo they have a Common Seal, and every 
Thing which belongs to a College. This is a barbarous Act. By the 
Petition of the Univerſities to King H. 8, they were ſaved ; and the Stg. 
tute of 1 E. 6. cap. 14. has expreſs Words to fave them. See the Chro. 
nicle of the Lord Herbert of Cherbury, p. 537. in the Hiſtory of thi, 
Year he has theſe Words: 37 H. 8. cap. 4. gave to the King all the 

Colleges in England and Wales, and their Poſſeſſions; Dr. Cox (who ws 
Tutor to K. E. 6.) and others, ſaved them by petitioning the King, 


CASE XXXVI. 


Recovers in a rare Impedit againſt the Biſhop and Incumbent b 
2 * p „Verdict, and has Judgment before the Judges of Aſſiſe and N. 
>a Fon 4 T% Prius, by the Statute of ff. 2. cap. 20. A. has a Writ to the Metro- 
mages, Colts, judged politan q1za Epi ſcopus pars; the Church is in the Dioceſe of the Biſhop 
and affirmed in Er- Defendant ; the Biſhop and Incumbent bring a Writ of Error directed 


7 E. 6. 


be, to the Chief Juſtice of the Common Pleas to reverſe the Judgment 
hog 5 given there, whereas it was not given there: Yet the Writ is good; for 


Dyer 135. a. 260. a. there is no other Form; and the Original was returnable in the Com- 
mon Pleas, and the Count, Plea and Iſſue, and Venire facias for the 
Trial are there. And this is not like a Judgment in an Aſſiſe, and a 

© Writ of Error brought upon it; for there the Original, and Proceß, 

and Verdict are all before the Juſtices of Aſſiſe: And in ſuch Caſe a 

ſpecial Writ of Error is fram'd, and this Judgment in Aſſiſe can only be 

reverſed in the King's Bench: And fo it is of a Judgment given by Ju- 

ſtices of N/ſi Prius. In a Quare Impedit, beſides the Point in Iſſue, the 

Jury ought ex officio to enquire. 1. De plenitudine Eccleſiæ. 2. Et ex di- 

lis preſentatione. 3. $i tempus ſemeſire preteriit. 4. De valore Ecclefie 

per annum. This Verdict ex officio finds, that the Incumbent was in by 


11 H. 4. 80. for Error: Non allocatur; for this finding is only ex officio; and the In- 
39 E. 3. 15 cumbent by not pleading it, has waived it. If ſuch Plea or Matter had 
been pleaded, it would not have abated the Writ; but it would have 
made the Writ abateable: And ſuch Matter is not aſſignable for Error. 
A Judgment, where tempus ſemeſtre prateriit was to recover the Value of 
the Church for Half an Year; this was aſſigned for Error: Nos alloca- 
tur; for the Statute of ft. 2. cap. 5. which requires an Inquiry of theſe 
four Points, is to be underſtood for the Damage of two Years Value, 
where the Frefentation is not recovered, but the Biſhop has it by Lapſe: 
and this Judgment is for the Advantage of the Plaintiff in Error, and 
therefore is not aſſignable for Error. At this Time the Biſhops were 
ſeldom made Parties to the Hare Impedit, in Reverence to their Per- 
ſons. In the principal Caſe the Preſentment was recovered, and Da- 
mages, and Coſts according to the 3 H. J. which gives Coſts to the De- 
fendant in the Writ of Error for the Delay of Execution occaſioned by 
the Writ of Error. EE 

Where Judgment is given in the Common Pleas in a Qrare Impedit 
and a Writ of Error is brought; the Court of Common Pleas may 4- 
ward a Sperſedeas to the Writ, which had been awarded there to the 
Biſhop before the Writ of Error was delivered: And the King's Bench 
may award the like. Where a Writ of Error is brought, and the De- 
fendant ſues a Scire facias quare executionem babere non debet ; Error 
may be aſſigned upon this Sire ſacias, as upon the Scire facias ex palit 

quer ad audiend errores. 2 
3 H. J. cap. 10. & 19 H. y. cap. 20. give Damages and Colts 
in a Writ of Error; where the Plaintiff who recovered by Judg- 
ment, is delayed by the Writ of Error from having Execu— 
tion, upon the Suggeſtion of the Defendant in Error, Ky 


4 


the Preſentation of B. who is not a Party to the Writ; this was aſſigned 


ſhall have them. and not otherwiſe. In this Caſe two of the Clergy, 


 frenoral Action of Treſpaſs de bouts & Catallis aſper- 


Fifth Century. - 


_ 


the Biſhop and Incumbent did not prevail in the Writ of Error: 
For the Damages and Coſts given againſt them, a Lecari facias was 
awarded againſt them CGardiano ſpiritualium, becauſe the Arch- 
biſhoprick was vacant by the Aftainder of Archbiſhop Cramer. 
An Attainder does not make the See void without Deprivation ; but 
Craumer was deprived and degraded. _ 1 | 

Where it appears by the Pleading that a Clergyman is Defen- 
dant, or by the Sherift's Return upon a Fieri facias, quod eff Cle- 
ricus beneficiatus non habens Laicum feodum; a Levari facias ſhall 
iſſue to the Biſhop to levy the Debt, Damages and Coſts, as the 
Caſe requires: Bur if uon conſtat that he is a Clerk, as aforeſaid; a 
Capias or Fieri facias may iſſue. An Elegit does not lie of the 
Glebe Land of a Parſon or Vicar, no more than of a Church- 5 
yard: Eſt ſolum Deo conſecratum. See my Repertory, Tit. Exe. 
cution, Elegit, Incumbent. 29 E. 3. 44. 21 E. 4. 45. 5 
| Ilusem eſt non efſe & non apparere. 


CASE XXXVIL. 


CErjcant Budi;zwes deviſed Land to four Men in Tee, to find a 5 E. 6. Lord Lane 
i_) Prieſt to ſing Maſſes for the Souls of the departed in the Faith, 02... 
if the Law will permit this Deviſe; otherwiſe to certain poor Men 1 E. 6. cap. 24. 
to be appointed by the Deviſees and ther Heirs: By all the Judges 


of England, this Deviſe is not within the Statute of Chantries. 


CASE: XXXVII. aſs 

HE Statute of 1 E. 6. cap. 12. ordains, that if any Merchant Day, Cages 4 ; 

I. unlades any of his Goods, the Cuſtom not being paid, or the Gygoms and Subfi 
Collector agreed with, that the Goods ſhall be forfeited ; a Mer- dies, n A- : 
. er in h1 ag. | | - +, greement, Expoſition 8 

chant Stranger in his Voyage, by Reaſon of a great Tempeſt which Sr etch | 


happened him in his Voyage, to lighten the Ship threw ſo much of 
his Merchandize into the Sea, that he did not certainly know how 
much it was; upon his Arrival in Port he notified it to the Col- : 
leor, and they agreed for ſo much; and if more was to be found 1 
in the Ship, that he ſhould pay for it: Reſolved, that this uncer- 5 [ 
tain Agreement was ſufficient ; becauſe of the ſaid Caſualty, and ä 1 
the Merchant's invincible Ignorance of the Contents of the La- - 


þ By all the Judges. — 


Onod neceſſariuin eft licitum. . 


V 


A N Appeal of Felony is brought againſt 4. for ſtealing the Ap- 7 E. 6. Br. Reſttu- 

pellant's Money; 4. is convicted of this: Although the Pro- 17.2% g gion ſur l 
perty of the Money cannot be known; yet in 0dium ſpoliatoris, Cae. 
and becauſe of the Preſumption of Law that the Felon has no Mo- 
ney but that which he ſtole; the Appellant ſhall have Reſtitution: 
And the | ke upon an Indictment. 

Dy the Judges ef both Benches. 

for Money numbered, nor a 


Detinue does not lie 


for there is a ſpecial Action of Treſpaſs for it k 
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in the Regiſter: But an Action of Trover and Converſion lies cr 
Money numbered. Mood's Caſe 3 Jac. 1. fo adjudged. 

Kynaſon againſt More 3 Car. 1. Cro. 89. Judged and affirmed in 
Error, that it lies upon the finding of Money in a Bag, or out of ; 


—_—— * 2 


. 8 . 4 _ 8 
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Bag: For though in the Finding and Converſion of Money, the 
Money of one Perſon cannot be diſtinguiſhed from the Money of 


another Perſon, all the Money being alike ; yet the Proof that the 
Plaintiff loſt ſo much, and that the Defendant converted ſo much 
maintains the Action, if the Verdict finds it: And it is poſſible that 
the Witneſs or the Jury may know the Loſs and the Converſion: 
The Law preſumes a Converſion when the Defendant denies Re. 


ſtitution. | 8. 
Fo = And is given to Husband and Wife, and to the Heirs Males of 
4-3. their two Bodies; this is a Bar to the Dower of the Wife if it 
evan 2 Join- Was fo given before Marriage for a Jointure : But if after Marriage, 
ture. it is no Bar, if ſhe waves it by not entering into it, or diſclaiming, 


before ſhe brings her Writ of Dower. For although this Eſtate is 
not mentioned in the Statute which makes this Law, v. 27 H. S. cap. 
10. Let greater Eſtates, as Fee and Fee Tail general; and leſſer 
Eſtates, as for Life, are mentioned to be Jointures to Bar Dower. 
„ By all the Fudges. 

Although an Eſtate conveyed to the Wife for her Life be not men- 
tioned to be a Jointure; yet it may be averred to be ſo. 

Omne majus minus in ſe coinplectitur. The Examples are men- 
tioned in the ſaid Statute, not to exclude other Eſtates, but to give 

a few Inſtances of the Eſtates within the ſaid Statute. 


„ 'CASE:XEE AF 
1 Mar. Dyer 92. F N. B. 152. The King's Grant of an Annuity or Rent without ſay- 
Br. Cales 203. ing by whoſe Hands it ſhall be received is void. The Intail of the 
Plowd. 25). Crown made 35 H. 8. goes to the King's Authority only, and not to 


Licence, Corpora- his Poſſeſſions. The King has the Cuſtom of 'Tonnage and Pound- 
* age for Life by Grant in Parliament, and he has other Cuſtoms and 
* Subſidies which are Inheritances in the Crown; the King grants to 

a Merchant Alien Licence for his Life, to tranſport Merchandize out 

of the Kingdom, paying only ſuch Cuſtom as the Engliſh pay; ſo that 


the Merchandize to be tranſported does not exceed 50/. per Aunum 


for Cuſtom ; the King dies, ſo that the Cuſtom of Tonnage and Pound- 

age ceaſes; yet the Grant remains good for the other Cuſtoms ; and 

this Merchant may tranſport Merchandize to the Value of 50 J. per An. 

in other Cuſtoms. It was reſolved by all the Judges that the Grant 

remained good, notwithſtanding that the King's Cuſtom was become 

leſs than it was at the Time of the Grant; and that whether the 

King's Cuſtom be greater or leſſer the Grant remains good ; and that 

where it is for Life or Ycars, it is not determined by the King's Death, 

* See 1 W. & M. the neither can the King revoke it.“ The King may lay Impoſts upon 
= for RIP the Merchandize as to him ſeems reaſonable: By the ſame Reaſon, ſome 
Sand cin ere think he may have Tonnage and Poundage; for no Statute reſtrains 
of Right. 3 C. 1. him from it; and the Grants made by Parliament of theſe Cuſtoms 
EY to the King for Life, are only affirmative Statutes, and do not take 
away the King's Right at Common Law. The Statutes de talla- 

gio uon conceeleiido, & 45 E. 3. cap. 4. &II K. 2. cap. 9. do not 

extend to any Merchandize exported and imported, other than 

Wool, Wooltels, and Leather. e 

0 8 A Grant 


0 na. © 
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A Grant by the King, without the Words tro ſe & heredibns, Precedents of the Ex- 
or ſucceſſoribus, of an Annuity or Rent payable at the Ex- 2 1 
chequer, or by the Hands of any Receiver; binds the Succeſſor. Customs and Im. 

A Gift to the King paſſes the Inheritance without the Word Suc- Poſts: But the Law 

ceſſor; ſo of A Gift made by the King. Caſe of the Soldiers, dur grace, wy . 
6 Co. 27. Wiroth's Caſe, Plevcden. The King has two Manors, one nion, by boch How 

for Life, the other in Fee; the King grants theſe two Manors to © of Parliament. 

4. for his Lite; the King dies: The Grant remains good as to the . 

Manor in Fee. The King being 'Tenant in Tail grants this Land 

to A. for his Life: This is not a Diſcontinuance; it is a good Grant 

avoidable by the Heir in Tail. A Licence for a certain Time to 

do a Thing is not revocable; but if no Time be limited, it is reyo- 

cable before the Execution of it, EET WAR 2 | 


FUpremun caput Eccleſiæ Anglicane was omitted in the Writ of * Mar. Dyer 98. 

Summons of Parliament by Queen Mary; Reſolved by all the - * * 

Judges of England that the Writ was good: For it was not Part of Dyer 342. Patents. 
the Name of the Queen; but only an Addition. The Word Rex *? Co. 126. a. 1 
comprehends all the Attributes and Dignities of the King; and the TE 
King was Defenfor fidei in his Kingdom before the ſaid Statute, as 
appears by the ſaid Statute. RE 


. * 


A Duke, Marqueſs, Earl, Viſcount may be ſued by the ſaid 9 Co. 47. the Far! 


Names, and a Baron by the Name of Dominus; not by the Name — 5dr þ 
of Baron: For there are Barons of London, Barons of the Cinque Breve, Grant. | 


Ports, and Barons of the Exchequer. Judge, Biſhop, Baronet, 
| Knight, are all Names of Dignity; Writs brought for them or a? 

| gainſt them ought to name them ſo. If a Duke, Marqueſs, Gc. be 

a Knight, it is ſufficient to name him Duke, Gc. for this greater 

| Dignity comprehends in it the Knight. A Grant made to them 

| ought to be by theſe Names of Dignity; for the Dignity is Parcel 

of their Names. The Name King ſurmounts all Additions, In the 

| Kings Grants, his Chriſtian Name with the Word King, is ſuffi- 

| cient. See Cafſanens's Catalogue de gloria mundi. 


C3 > & SEBL 

A Is bound in a Recognizance of 1000/7. to the King; he is at- 1 Mar. Dyer 124 
1, tainted of Treaſon; the King pardons him, and reſtores to 279% 
him all his Goods and Chattels which he forfeited by the Attainder : Extinguiſment. 
This Debt to the King remains; for it was only ſuſpended by the a 1 
Delinquency of J. By all the Judges of Eugland. In the King's > — 
Grant, this Recognizance is not given by the Words Goods and Dyer 245. b. 
Chattels; it ought to be ſpecially mentioned: It is not a Part o ß 

the Goods and Chattels of A. but of the King. CEO 

No Man ſhall take Advantage by his own Wrong. A Man at- 

tainted of Felony may be ſued for Debt or Treſpaſs during the At- 

tainder. 35 BY. Baniſter's Caſe. Note the Book of Entries, 4 E. 

4. 9. 6 E. 4. 4. 8 E. 2. Fitz. Tit. Voucher 237. A Man attainted 

cannot vouch: If he ſhould be allowed to vouch, he would be ad- 

mitted to be a Plaintiff or Actor; whereas he is diſabled to ſue. 
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CASE XLIV. 
I Mar. Dyer 108. A Biſhop is attainted of Treaſon, the King ſhall have the Temporal. 


Degradation. ties n jure Coronæ, not in jure Vacationis : For he remains Arch. 
. | biſhop until Degradation and Deprivation. The | King grants to 3 
Stam. 187. Biſhop bona felonum de ſe within a certain Precinct; a Leſſee for Year, 
7 E. 4. 11. of the Biſhop, within this Precinct, before the Indictment or Attainde: 


Grants, Patents, Per- of the Biſhop, becomes felo de ſc; the King had before this granted to 


* * B. his Almoner, ommia bona felonum de ſe after the ſaid Treaſon com. 


. mitted, and before any Indictment; after this Grant to B. the Biſhop 
1 Co. 50. a. is indicted and attainted: The King ſhall have this Leaſe; for the King', 
9 Co. 25. Grant to B. before the Attainder of the Biſhop was void; for the Kin 


Davis 43: b. granted that which he had not. After the Fact, and before the Ie 
Britton 15. | 


In the principal Caſe tainder of the Biſhop, the Biſhop ought to have this Forfeiture. A Man 
in Dyer the Judges may commit Treaſon, and never be attainted; and ſo he may be in. 
ſeem equally divided. ꝗicted and never attainted: And this is a remote Poſhbility in the King; 
| which cannot be granted. The "_ ſhall have the Forfeiture of the 
Biſhop's Lands, only during the Bifhop's Life; notwithſtanding the 
Statute of 26 H. 6. cap. 13. by the Expoſition of the Statute of 5 E. 6. 
n ee) | | 
11 Common Law a Biſhop, Prebend, Dean, Parſon, Vicar, who 
have an Inheritance in jure Eccleſiæ, forfeited their Lands which they 
have in jure Eccleſiæ only for their Lives, in Caſe of Treaſon or Felony, 
by the 26 H. 8. cap. 13. they forfeited the Inheritance; by a Statute made 
5 E.6. cap.11. and a reaſonable Conſtruction of it, the Common Lay 
was reſtored as to theſe Forfeitures. The King's Grants of the Tem- 
poralties of a Biſhop, in the Life-time of the Biſhop ; or of the Ward- 
ſhip of the Heir in the Life-time of his Anceſtor who is the King's Te- 
nant ; or of Fifteenths or 'Tenths, before they are given by Parliament 
to the King, are good: For the Law underſtands theſe to be near Pol 
bilities. The Parliament is ſuppoſed to be held every Year; and the 
King in every Parliament uſually has Aid of his Subjects; and Stu 
tum eft omnibus ſemel mori; and therefore the Grant of the. Wardſhip, 
Temporalties, and Fifteenths as aforeſaid is good: But the Grant of an 
Eſcheat, or of a Purchaſe made by a Villein, or of the Forfeiture of 
the Land of an Offender before his Attainder, are all void: For they 
are remote Poſſibilities, and out of the Expectation of the Law. 


— 


EA WS 6/18 


2 Mar. Br. Caſes N Heretick Convict, if he will not abjure the Hereſy, or if he ab- 
458. jures and relapſes, ſhall be put to Death at Common Law, by the 
F. N. B. 269. 0 Writ of Hæretico comburendo. The Common Law ordains this Writ to 
4 Ns : on 7" be directed to the Sheriff, upon the Biſhop's Certificate of fuch Con- 
Doctor and Student, viction as aforeſaid ; and ſo it was put in Uſe in my Time, in the Caſe 
2 Dialogue. of Legat an Arrian. By all the Judges of England, ſuch Heretick hall 
5 R. 2. Fitz. Trial he burnt. 555 8 PTE : | 

54. Opinions condemned by Scripture, or the four firſt General Coun- 
| cils, viz. of Nice, Epheſus, Conſtantinople and Calcedon ſhall be accounted 
By 29 C. 9. the Writ Hereſy: It is ſo enacted by 1 Elix. cap. 1. See the twelfth Part of Lord 
" Fig= he ves Cokes Reports, publiſhed in his Name, fo. 57. for this Matter of Hereſy. 
lee s about is a Book publiſhed ſince his Death. See alſo the fourth Part of his 


Inſtitutes, Title Hereſy, and Briton, cap. 117. that Burning was the 


Puniſhment of an Heretick at Common Law: And therefore the Diſ- 


courſe in the twelfth Report is of no Effect; for the Statutes there men- 
tioned are only affirmative Statutes, which do not take away the Com- 


mon Law: And this Book in this Place has ſeveral Miirecitals, Omiſ- 
lions and Contradictions. 
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CASE XLVI. 
7 HER E are three C opartners, one aliens his Part to A. ano- ? * I. 12%, 
ther of the Copartners and 4: join in a }{rit de partitione faci- F. N. B. Gr. 
enda ; reſolved by the Judges that this is ill: For one; 0/2. 4. r Init. 175, 157. b. 
ought to bring a Writ againſt the other two upon the Stature 1 
H. 8. and the other N ought to bring theirs at Common Ja 
againſt A. 
By all the Judees: 
If A. the Alienee of one of them had rad another of them; joiner in Aion, 
a Writ of Partition at Common Law would have. lain for 4. and 
his Wife againſt the other Partner. Summons and Severance lie in 
Partition ; and yet he who was ſevered ſhall have his Part: For Par- 
tition muſt be made of the whole. An Action of I reſpaſs by a Sta- 
tute and an Action of Detinue at Common Law cannot be joined. 
3 H. 6. 53. 11 Aſſiſe, pl. 13. Many Treſpaſſes at Common Law may 
be joined in one Writ, and many Detinues, Waſtes, (5c. 


r Me. 
ni 4 in Tail, Remainder to B. in Fee; A. levies a Fine with 5 Mar Dyer 133. 


Proclamations ; he in Remainder dies, his Heir within Age ; ama Claim, Fx. 
and afterwards Tenant in Tail dies without Ifue : The Heir of him cope. 

in the Remainder has five Years after his full Age, to bring his Ac- 7? * he Judges of 
tion, or claim the Eſtate : Or may bring his Formedon 22e with- V. Bend. 21, 22. 

in Age. If after this Fine with Proclamations, Tenant in Tail had Moor 35 

died without Iſſue, in the Life of him in the Remainder ; the Heir 

of him in Remainder, altho' within Age, ſhould, after the Death 

of his Anceſtor have only the Reſidue of the five Years toclaim in ; 

For the Time began in the Life-Time of him in Remainder. Plhæv- i 

den in Stozwel's Caſe. 

In the principal Caſe, the Heir of him in the Remainder being 6 Co. 3. 
within Age, if he brings his Formedon in the Remainder, the Parol e Caſe. 
ſhall not demur at the Prayer of the Tenant, without Cauſe ſhewn ; 
as a Feoffment with Warranty of the Aricefior of the Deman- 
dant, whoſe Heir he is, Gc. And upon this the Parol ſhall demur; 
| and ſuch Feotiment alledged i is not traverſable.  Gioceſrer, cap. 2. 


C A 8 E XLVIII. 


\Reor is ; brought by the Defendant upon a Judgment! in a Court 3 Mar. Dyer 133. 
ö of Piepowders ; the Error aſſigned is, that the Defendant was . 
not amerced; this was allowed for Error; for, altho' it be for the Error. 

| Advantage of the Defendant ; yet it concerns the King and his Ober 305, 


Court dePiepowd ders, 


| Profit. The Judgment was upon a Contract made in a former amercemens. 
| Fair, and no Plaint was then entered: Reſolved alſo that this was 2 Inf. 221. 


| Error. 10 Oo. 73. 
d Moor 830. 
By the Judges of both Benches. 2 Bilſt, 21, 23. 
T he Judge of the Piepowder-Court ought ex Officio to provide, 17 R. 4. Cap. 2 
N CH - 6 


| that the Kings Rights ſhall be preſerved, as the Amerciament in 13 k. 4.8. 

this Caſe: Where Judgment paſſes upon a Contract againſt the De-: K. 4. 23. 

| tendant, the Judgment ought to be Ouod amercietur. 5 4 8. 

Tze Court of Piepowders i is a Court of Record: A Writ of Er- 

| for lies upon a Judgment given there. In an Action brought 

n this Court the Plaintiff or his Attorney cught to make 
Bee e 2» 
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Oath that the Contract was made in the ſame Fair; and the Plain 
ought to be entered then; but. Judgment may be given at another 
Fair at a Court held there. ot 

CASE: XKILIX 


— os We p bo gs * 77 err 4 +» bt 


— — 


PER —— 


3 Mar. Dyer 135. N A& of Parliament not printed ordains, that the Quarter- Set. 
bark N ſions to be held for the County of Angleſea, ſhall be held at 
ment.  Beaumarrice in that County, and not elſewhere; Indictments of Fe. 
REA | lony were found at Newburgh in the faid County againſt ſeveral Per. 
1 Co. 5. ſens at a Quarter-Seſſions held there after the ſaid Act; the Juſtices of 
Flew 175 Peace proceeded to take the ſaid Indictment, altho the ſaid Act was 


ſhewed to them, exemplified under the great Seal, before the Indid. 
wents were found: Refolved for Law, by all the Judges, that theſe 
Indictments were void; by Reaſon of the ſaid negative Words: 
And this Offence. being complained of in the Star-Chamber, every 
5 | one of thoſe Juſtices of Peace was fined 5 J. Note the Moderati- 
By 16 and 17 Car. 1. on of that Age in ſetting Fines in that Court. The 25 H. 8. cap. 
Ap. 10. the Star, 21. has negative Words, that Diſpenſations for Benefices ſhall be 
chamber and ſeveral 5 . ; 
other Courts were granted by the Archbiſhop of Canterbury, and not otherwiſe : Yet 
aboliſhed becauſe of the King's Power is not excluded; for, by thoſe negative W ords, 
n Fro it is only intended to exclude all Papal Diſpenſations. 
me Affirmative Words in a Statute do not take away the Common 
Law. The Juſtices of Peace may hold their Quarter-Seſſions where 


they think tit in the County, if they be not reſtrained as above. 33 


H. 8. 50. wy 
1 1 0 C7 0A 
3 18 A Tenant in Tail, by the Limitation of an Uſe upon a Recovery 
Age, Averment. had 16 H. 7. the Remainder to B. in Fee of Lands held of the 
Dave's Caſe. King, with Power to 4. to limit an Eſtate in Tail to whom he will, af. 
2 Caſe terwards in the 1 E. 6. 4. A. conveys to C. in Fee. This Eſtate was 
1 Inſt. 77. of two Manors held of | the King. | | | DOTY 
Dyer133- An Act of Parliament of 32 H. 8. had firſt ordained that C. ſhould 
Dall. in Keil. 20; be ſeiſed in Tail, the Remainder over to F. of all Lands and Ma- 
pl. 5. nors which he ſhould purchaſe after the ſaid Act, ſaving the Rights 


of Strangers; afterwards in the 5 E. 6. it was enacted by Parlia- 
ment, That C. was ſeiſed in Fee of all Lands and Manors con- 
veyed to him; and this Act gave to the King in Fee, ſuch of ſaid 
Lands as were held of him, ſaving the Right of Strangers: This A& 
repeals the Act of 32 H. 8. as to the Intail. In this Caſe, after the 
Death of A. without Iflue, and the Death of B. the Heir of B. with- 
in Age ſues to the King by Petition of Right for theſe Manors : He 
has no Occaſion in his Petition to ſhew the ſaid former Act; for the 


King has no Title by it; and it is repealed by the Act of the 5 E. 6. 


A Petition of Right ought to contain all the King's Titles. 
da GE | By all the Fudges of England. 
4 and 5 A. cap. 16. Iwo, three or four Years, or more after a Fine levied or Re- 


: e wb 782. covery ſuffered, as aforefaid, the Uſes may be declared of ſuch Fine 


8 and Recovery; but Leaſes and other Charges made in the mean 
Dre: 196-. Time ſhall ftand ; and the Fines and Recoveries ſhall be to the ſaid 
. — 4 15 Utes, ſubject to the ſaid Leaſes and Charges. Where a Formedon 


in the Remainder is brought by the Heir of him in the Remainder; 
the Parol ſhall not demur, without ſpecial Plea pleaded, as the Feoff- 
ment of the Anceſtor: "Tis otherwiſe in a Formedon in the Diſcen- 
der ; for a Formedon in the Remainder does not ſuppoſe any Diſ⸗ 
continuance, and docs not alledge Eſplees in the Demandant or his 
Anceſtor. 
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Writ: This Writ is to be underſtood of an 
25 E. 3. cap. 19. provides, that if A. is indebted to the King, and 
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If Land be conveyed to 4. in Tail, with Power to him, in De- 
fault of Heir of his Body, to limit the Fee-Tail to whom he plea- 
ſes ; and in Default of ſuch Iflue and Nomination and Limiration to 
P. in Fee: In this Cafe upon a Petition of Right, or Formedon 
brought, if A. dies without Iſſue, it is ſufficient for H. or his Heir 
to mention that 4. died without Iſſue; without making Mention of 
the ſaid Power: But if he mentions the Power, he ought to aver 
the Death of A. without Iſſue, and that A. made no Nominati- 
on of, or Limitation to any one. | 

An Act of Parliament gives to the King the Manor of Dale, 
ſaving all the Titles of Strangers: This Saving is void; for no 
Body is a Stranger to this Act: But an Act which gives all the 
Manors which 4. had, ſaving the Rights of Strangers, is a good 
Saving: For it is general, and is not expreſsly repugnant to the Bo- 
dy of the ACt. : 


COARSE 1 


TVO Witneſſes are not neceſſary for the Trial of any high 4 Mar. Br. Caſes 
or petit Treaſon; for the Statute 2 Mar. cap. 10. ordained 481. 


| all Trials for any Treaſon to be according to the Order of the Com- 2.132 286. 


Stamf. 90. 164. 


mon Law: The Common Law never required Witneſſes, or Ac- 4 Inſt. cap. 
cuſers; but left it upon the Evidence to the Jury. 1 E. 6. cap. realen, 


See 7 W. 3. p. 3. 


12. is in Force for Miſpriſion of Treaſon, and there two Witneſſes Two Witneſſes to O. 
are neceſſary. The ſaid Statute, 2 Mar. extends to the Indictment vert Act or Acts of the 
| and Arraignment upon it; for the Indictment and Arraignment make fame species of rea- 
but one Trial; and there is no Trial without an Indictment. 


ſon. 


At this Day 35 Jurors may be challenged peremptorily for High Treaſon, Trial, Chal- 


and Petit Treaſon. The Trial in a foreign County is repealed by se 
| the ſaid Statute of 2 Mar. but the Statute of 35 H. 8. for the Trial 
| of Treaſons committed beyond Sea, is in Force at this Day: For 
| they were not triable by the Common Law. 


CA SE BB 


A Js in Execution for Debt in the Fleet, and tho' he is a ne- 4 Mar. Dyer 162. 
. Ks ceflary Man for the War, as being valiant and expert; yet F.N. B. 28, 275, 


be cannot be inlarged by the King's Protection to go to Berwick 8 
| for the Defence of the Kingdom. By the Judges of both Bench- 1 Ini. ye 
| cs. See Baldens Caſe, Hobart, Boiton's Caſe, Coke, and the Re- acl Id 


ſolution of the Judges for the Habeas Corpus. 1 Car. i. Croke, Prerogative, Hades: 
The 1 R. 2. cap. 12. excuſes the Warden of the Fleet from E- e. 
ſcapes in Caſe of Enlargement by the King's Commandment or Bo 
7 5 Corpus. The 


alſo to B. the King may protect A. from. the Execution (but not 
from the Suit) of B. until the King's Debt be ſatisfied ; unleſs V. 


| gives Security to the King to pay him the Debt of 4. 


5 | C ASR 
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4 Mar. Dyer 159, A Judge of the Common Pleas is made Judge of the King's Bench, 
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CASE LIL 


498. his Patent of Judge of the Common Pleas is void. A Biſhop 7 
Le 7 cannot be a Patſon or Vicar, neither in his own Dioceſe, nor in an- 
Winch gg. other Dioceſe. In præſentia majoris Poteſtatis, minor poteſtas ce. Sh 
3 = _ 60. ſat. The Power of Juſtices inEire ceaſes in a County where the King; 8 
# Rot. Abe. 309. Bench ſits; for, by Intendment of Law, the King fits there. $iz {MW © 
Judges, of which ſome to be of the Juſtices of the Common Pleas, WM *©* 
others of the Barons of the Exchequer, of the Degree of the Coif, may, WW *” 
reverſe Judgments given in the King's Bench, in certain Caſes menti- re 


* Fr. Cheviſance. 


+ Falſarii. 


oned in the Statute of 27 El. The Judges of the King's Bench may WW . 


reverſe Judgments given before any of themſelves at the Aſſiſes, or 0 
Gaol-Delivery, or Oyer and Terminer, or Seſſions of the Peace; a 
or before any other Jakes : So of Judgments given in Chancery: 1 . 
For the Law ſuppoſes that the King himſelf ſits in the King's Bench. th 
The Reaſon why ſuch Patent as of Judge of the Common Pleas, s 
ſhall be void, when the ſame Perſon is made Judge of the King's fl 
Bench, is, not becauſe the King's Bench controuls the Judgments 
of the Common Pleas: But the true Reaſon is, that by the Com- ©* 
mon Law, one and the ſame Perſon is not preſumed able to diſpatch {MW <' 
the Buſineſs of zhoſe two eminent Courts, which proceed according K 
to the Law; and the Judgments in the King's Bench are the King's W 
Judgments. The King Ex plenitudine poteſiatis ſue may ordain, WW = 
that one and the ſame Perſon may be Judge both of the Common 7 
Pleas and King's Bench. The King may diſpenſe with Plurality of 0 
Benefices; and that a Biſhop may hold a Parſonage in his Dioceſe, |W 1 
The King may exempt 4. that he ſhall not pay any Tithes: For . 
the Pope might have done ſo; and the King has the Power which 
the Pope had: By the Statute of 26 H. 8. cap. 1. 10 H. 7. 17. 

4 Margo. : H E College of Eaton is incorporated by the Name Prepo- C 
n ſiti & Cullegii Regalis, Collegii beats Marie de Eaton jux- WW © 
Plowd. 531, 537- d Windſor ; the Provoſt and College make a Leaſe for a great i 
RA Number of Years to A. omitting in the Leaſe the Words Beate Ma- d 
1 ria, and the Repetition of the Word College : This Leaſe is void O 
10 Co. 124-2 for the Miſnomer. By all the Fudpges. th 8 
1 357. An Abbot binds himſelf in an Obligation, naming himſelf J. 5. 

. 159. | & : 
4 E. 4. 24- Clerk, (whereas he is a dead Perſon) and does not name himſelf WM _ 
1H. 6-48 Abbor ; this Obligation is good. The Prior of St. Zohn's of Fern iW | 
21H 64 alem omitted Feruſalem in a Grant, yet the Grant was good. How if 5 
25 H. 8. can Farmers, % are Laymen, and generally illiterate, know the WW _ 
Br. Caſes 7. Names of Foundation of Corporations? The Leflors know them; 10 
the Farmers, under ſuch Leaſes, pay great Fines, expend great I <. 


Sums in the Tillage of the Land, and in Repairs. An Attempt to 
avoid ſuch a Leaſe by the Miſnomer of the Foundation, is a De- 
ceit and * Fraud: Their Common Seal is known; the natural Per- :. 
ſons which compoſe the Corporation at the Time of the Leaſe are 
known; if they will miſname themſelves, they are f Cheats and iſ g 


Deceivers: Moreover, it ſeems to be for the Honour of the Law; wt 
that they ſhould not be ſuffered to avoid their own Leaſes or Grants, I 1: 
any more than naiural Perſons. A Grant made to a Corporation we 
by any other than their true Name, is void: For they know their 


own Name. 


cath” 
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| holden; . deviſes the whole Manor in Fee to B. this Deviſe is 8; Cas, 
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1 
HE RE was an Indictment for {landerous Words againſt Or: 
8 Q. Mary, (Hemina pientifſima, as Cambaen truly terms her. ger, 


* A we 1% ic Statutes, Indictments. 
ohe uſed to ſay that Nobody knows the Holy Scriptures to be Holy Prerogative, Office 


Scriptures but by the Authority of the Church). The Indictment was de Court, Cont. 
Contra formam diverforum Statutorum,and did not mention any par- 
ticular Statute ; neither had it the Words, Unde Seditio griri potuit 
inter Regem Y Magnates five populum ſiuum This Indictment was 
reſolved good. By the Fudpes of both Benches. The Perſon indicted 5 
was arraigned upon this Indictment, and convicted; he was fined, ran- | & is b. 
ſomed and impriſoned according to IFeſtm. I. cap. 33. until he ſhould 
lind his Author. The Words which he had ſpoken were uttered by an- 
other Perſon ; and he pretended that he heard the other Perſon utter 
them; and that he reported and publiſhed them. The Words of the 
Statutes of the 2 R. 2. cap. 5. and 12 R. 2. cap. 11. which {peak of 
ſlandering great Men, are applicable to Subjects; not to the King. 
The Judges ought ex Officio to take Notice of all Statutes which 
concern the King: And therefore there is no Occaſion to mention 
any of them: It is otherwiſe in a Count or Information at the 
Suit of the Subject. 5 H. 7. 17. Prince's Caſe, 8 Cp. 1. 


e LVL 
Deviſes his Land to be ſold by his Executors, and the Mone 


LA. thence ariſing to be diſtributed among his Daughters: The 8 264. 


Spiritual Court has no Juriſdiction of this Matter; for it ariſes from Prohibition, Ac- 


the Diſpoſal of a Frechold; and a Prohibition lies to the Spiritual H 


g f . Hob. 269. 
Court in this Caſe, if they meddle with it. | 2 Ro. Abr. 285. 
3 By the Judges (f both Benches. Palm. 140. 


It ſeems that Account lies in this Caſe at Common Law for the e 
E Daughters againſt the Executors: For the Money for the Land is 
| received by them to the Uſe of the ſaid Daughters. Eamond's 
| Caſe. Hobart 17. Fac. 269. 14 Bl. Dyer 310. Co. Lit. 113. 


Poph. 59. 


15 H. J. 12. 3 H. 6. 8. 2 H. 4. 10. 17 H. 7. Keyleway. If the 


Executors die before Payment to the Daughters; there may be a => 
Suit for this Matter in the Spiritual Court: For“ Account does“ The Law is other- 
not lie againſt the Executors or Adminiſtrators of Executors. wile by 30 C. 2. cap. 


| 7. made perpetual 4. 
GAS E EVIL . and 5 W. and M. 


A Holds a Manor by Knight's Service; the Statute of 32 U. 8. 


„ for Wills, enables a Deviſe of two Parts of the Land fo 4 ar: 


| 1e | ates 186. 
good for 2 Parts. The Statute of 34 H. 8. tor Wills excepts Devite, Authority 


| this Cale, and leaves it to Conſtruction of the Law; but the ſaid © Far. 
| Statute in other Cafes exPreſsfp provides that ſuch Deviſe ſhall be 


200d for two Parts, The 32 H. 8. does not go to Rents; but the Alienation fans Li: 
34 JI. 8. helps that; a Deviſe of Rent out of a Manor held by bence, 


8 ; : : | 12 0-2: 09. - 34. 
Knight's. Service, charges two Parts of it. The Reaſon of the having es pa 


principal Caſe is, becaule the Power to deviſe given by the 3 2 H. Tenures to common 
| 8. the Statute of Wills, is conjoined with an Intereſt in the Perſon 9285, all Lands in 


Fee are devilable 


who makes the Deviſe ; and is not a bare Power: As if the King with the Solemnities 
licences his "I'cnant 24 Capitè to alien 20 Acres, he may alien 10 A- required by 29 C. 2. 


eres: But In Caſe of a Nude Power, as a Power of Attorney to Stamf rar 31. 
make Livery of two Acres, if the Attorney makes Livery of one; Br. Cates 31. 
it is void. 12 . pl, 24. 8 Cb. £4. Sir Rich, Pexal's Cale. 
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| GAE TUI 

4 Mar. N Alien indicted for Treaſon ſhall not have Medi etatem 
Ds he: Lingie, but he ſhall for any Felony : The Reaſon is; there 
Perkins, Nurbeck's Was no Medietas Lingue at Common Law; it was introduced by 


vr Statutes made in the Reign of E. 3. both Yor Felonies and Con- 
Calvins Caſe. tracts. The Statute of 1 Mar. cap. 10. ordains all Trials for Trea- 


Treaſon, Tryal, Je. ſon to be according to the Order of the Common Law; which 
10, Lane. Common Law does not allow ſuch Mediety, If an Ali 
Dall. 38. en Enemy invades this Kingdom, and is taken; he ſhall not be put 
oy. Temd $4 to Death, but ſhall be ranſomed Fre Belli. 13 E. 4. 9. agrees with 
Dyer 246, b. this Book for this Matter. If an Alien, whoſe King is in Amity 
with our King, joins with Rebels; he ſhall be put to Death as a 
Traitor, by Commiſſioners of Oyer and Terminer, or ry udges 
of the King's Bench. Oftentimes adjudged. Medietas Lingus 
ought to be prayed upon the awarding the Yenire Facias ; other- 
wiſe it ſhall not be allowed. 13 El. Dyer 304. Otherwiſe the She- 
rift has not Power to return ſuch a Panel ; neither has he Knowledge 


that there is an Alien in the Cafe, 


| "CAST HC 
5 Mat. S Judges in their Circuits took ſeveral Verdicts; and dying 
1 in the Vacation before the Return of the Poſteas, theſe Ver- 


12 E. 2. Stat. Ebor. 


14 E. 3. cap. 1. dicts ſhall be received by the Hands of the Clerk of the Aſſiſes; and 


Clerk de Affiſes, Ver- this is a better Way than to award a Certiorari for theſe Verdicts 


dicts, Certificates, | | 
3 to the Executors of the Judges: For the Clerk of Aſſiſes was a 


Viſcount ſworn Officer. Alſo the Entry ſhall be in the Common Form, Po- 
2 Ro). Abr. 629. ftea ad quem diem venerunt partes & Fuſtitiarii ad afſiſas capi- 


nb 424. endas Coram quibus, Oc. Hic miſerunt recordum ſuum : And againſt 
this Entry of Record, no Averment can be received, that the Judg- 
es were dead before the Delivery of the Poſtea; for this would be 
contrary to the Record. By all the Fudges of England. 
Maſi. 2. cap. 30. The Juſtices of Aſſiſe appoint the Clerk of 
Aſſiſes; the Sheriff appoints the Gaoler and County Clerk; the 
Cnftos Rotulorum appoints the Clerk of the Peace. Theſe are re- 
movable at Pleaſure, and determine by the Death of him who ap- 
points them: Yet Poſteas may be received by the Hands of the 
Clerk of Aſſiſes, altho his Office is determined; for he was ſworn to 
execute the ſaid Office. Curſttors are appointed by the Chancellor; 
the Exigenters and Philazers by the Chief Juſtice of the Common 
Pleas, and have their Offices from him. . 
A Sheriff makes Proclamation upon an Exigent after he is dif- 
charged from his Office: It is veid. 30 H. 8. Dyer 49. 
Rn YT 7 os on, 

5 1 HE King ſells certain Goods to 4. for 1700 J. and an Offi- 
« Mar. L cer appointed to take Care of the King's Debts, is directed to 
EL take good Sceurity for this Debt; he takes an Obligation with Surc- 
i. ties, and delivers it to his Servant, to be filed with «ther - of the 
Doctor and Stud. 1, King's Debts; by Practice between the Servant and the Obligors, 
3 the Bond is imbezilled ; the Obligors dic: This Servant of the chiet 
The Fart of Deve Officer is anſwerable to the King for this Debt; and fo is the 
Caſe, chict Ofhcer, for he wasobliged to keep it ſafely ; and the Lands and 


Dualliſ. Rep. 41. „ os eo et ett. | „ | 
2 Roll. Abr. 1 56. Gio0ds of the Obligors are alſo liable to the King for this Debt. 


Dyer 238, b. Dr. and Stid. 134. | CAS E 
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_ Fifth Century. 


| 5 ASR LI. 5 
N Office is found before an Eſcheator dy Virtue of a Writ, that 5 Mar. 

A. holds the Manor of Dale of the King by Knight's Service; Per 164, 160,306, 

without mentioning a Tenure zu Capite, or ot any Honour or Manor: 611 5 A 

By both Chief Fuſtices, the Chief Baron and the other Judges; this is Stam. prer. 63. 

a Tenure : Capitèe; and the King ſhall have his Prerogative in this yer. * Oltice, Tra- 


Caſe,iſthis'Tenantdiesand holdsLandsbyKnight'sService of any other 12 C. 2. cap. 24, 
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Lord: But ſuch Lord may traverſe the ſaid Office; becauſe he fuſtains #935 the J enure. 4 
a Loſs by 77 : But a Lord in Socage ſhall not traverſe it; for he ſuffers _. F 
no Loſs by it. 3 I 
At this Day, by the Stat. of 2 E. 6. cap. 8. a Melins mngquirendium 27 H. 8. = | 
ſhall beawarded in this Caſe: And by Force of that Stat. if reg! = 
that Writ it be found that the Tenure is of a common Perſon, there ry — 5 4 | 9 
is no Occaſion to traverſe the firſt Office. Dyer 292. . 9 
_ FW CLXIL | * 


R Eceiving or abetting of one that coined falſe Money, altho' know- 12 El 
ing that he coined falſe Money, is not Treaſon; it is only Miſ- * 8 

— /* \ | ' 5 | ON © - {+ LO. 
priſion of 'Treaſon: For the Words of the 25 E. 3. cap. 2. extend on- Stamf. 9. 38. 
ly to the Coiners: So of Concealment of High Treaſon; it is only Miſ- er eh Miſpriſion, 
priſion of Treaſon. The Puniſhment of this Miſpriſion is Impriſonment nns e Jade 
during Life, the Forfeiture of Goods and Chattels, and of Lands for 2 K. 3. 10. 


Life. By the Judges and others. Uttering of falſe Coin knowing it to. oy " 917 32, 
be falſe, is Miſpriſion of Treaſon: If a Man be indicted of it as for 'T'rea- ir. b © 


ſon, andpleads not guilty, and is found guilty; the Judges ſhall not give See 6 and 7 W. z. 
Judgment for Miſpriſion of Treaſon upon this Trial: For he was not & A 
indicted of Miſpriſion of Treaſon. Felony contains in it Miſpriſion of 26. 9 W. 3. cap. 
Felony, where there is Felony committed, if the Felon cannot be in- 7 Ann, cap. 24. to 
dicted of Felony ; as in the Caſe in the 2 R. 3. of a Felony committed 2 5 ee ws 
in two Counties, where they could not join; in this Caſe the Indict- 
ment may be for Miſpriſion of Felony, | 

3 Ee EXH. „ | 
A Seifed of diverſe Manors in Fee, before the Stat. of 27 U. S. of i El. 
{ ke Uſes, makes a Feoffment in Fee of thoſe Manors to B. to the Dyer 166, 324, 96, 


Ule of his laſt Will; andafterwardsby Indenture declares that his In- 377,77. 

tent was that Z.ſhould pay his Debts,and afterwards conveys thoſe Ma- 15 7 1 

nors to A. and his Wife in Tail, the Remainder to A. in Fee; A. dies Perkins 198, 480. 

defore the Stat. of Uſes. 27 Il. 8. Reſolved by all the Fudoes of Eng- 4 H. 3 1 

land, that no Uſe reſted in A. and his Wife, until an Eſtate-Tail be Br. Caſes. 

made to them; and that this Indenture does not amount toa Decla- 5 88 

ration of the /a/f Will of 4. (& Hic cam only rake E926 by bis Death) m. 

for the Gift in Tail to him and his Wife, is to take Effect in his 2 Leon. 159. 

Life-Time; which cannot be, if it be Taten for a Will: And alto pt; 766 RA 

the Wife is a Stranger to the Land. eg Dyer 324, 325. 
Upon a Fine or Feoffment or Recovery; to guide the Uſes of them, the 

Owner of the Land declares, that the Conuſee, Feoffee or Recoveree ſhail 

make an Eſtate of the Land to D. for his Life; at this Day, and before 

the Statute of Uſes, an Uſe veſts in D. accordingly. If the Owner of the Land 

limits the Uſe to himſelf for Life; the Uſe of the Fee veſts in him: For 

there is no Conſideration to veſt the Uſe in any other Perſon. But at 


this Day, if a FeoFment be made upon Condition to give the Lad in 


Tail to * E or to infeoff the Feoffor: The Uſe is not changed : The Uſe 


reſts in the Feoffce until the Gift or Feoffment is made. Bur if a Fine, Theo H.h.276 
Feoffment or Recovery be originally to the Uſe of a Will, and after- is, tir Feofe Hand? 
wards the Owner of the Land declares by Indenture that a Stran- ſcired in the meu 
ger ſhall have the Land, without a Conſideration : or that any Lime to tie Ule of 
of his Blood ſhall have it; this Indenture amounts. to a Will, 2209 ee 


i J 14 . ** a ' 
2 CONVeEVAanG 6 1 - 217? 


and is revocable: But if originally there was not any Declaration ode Law clearly. 
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1 a. 
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to | the Uſe of a Will, nor any Diſcourſe concerning it; but the 
Uſe was limited to ſome Stranger: Altho' this be without any Con- 
ſideration, it cannot be revoked: For a Gift veſted and executed, 
cannot be avoided. 
Where an Uſe was raiſed before the Statute of Uſes, if the Ow- 
ner declared that his Feoffees ſhould make an Eſtate to A. in Tail; 
this changed the Uſe to 4. 15:47. 11. for this is a Grant of the 
Uſe in Tail: But in the principal Caſe, there is only an Intent; and 
perhaps his Debts are ſo great, that no Eſtate ſhall ever be made 
for it is limited after the Payment of his Debts : And in the princi- 
pal Caſe, altho' the Uſe originally be to the Uſe of the Will of A 
IJ ſo the Fee of the Uſe is in 4. yet the ſaid Indenture, before the 
Statute of Uſes, declaring, that the Feoffee ſhall convey it to him 
and his Wife in Tail; he thereby declares the Intent of the Uſe a- 
foreſaid to be, that the Feoffee hall have the Uſe i in Fee to the In- 
tent aforeſaid. 
eh 
1 HE King grants the Foreſt of Vaybridge and Sapely in 


2 1 the County of Huntingdon to A. for 60 Years; A. covenants 
Palm. 88. With the King to maintain 100 Deer there during the ſaid Term, and 
2 Bulf. 290. at the End thereof to leave the Foreſt ſo ſtocked to the King; 


the King grants the Fee of the Foreſt to B. B. during the AS 
| cannot kill nor give a Warrant for any Deer there. 
By all the Fudees of England. 
For the Foreſt was granted for 60 Vears; and the Game alk 
by the Grant of the Foreſt; and the ſaid Covenant does not con- 
troul the Grant: And if B. might have ſuch Liberty, he might diſ 
able A. from performing his ſaid Covenant. Speed in his Deſerip 
tion of this County of Huntingdon has a good Diſcourſe of the Fo- 
reſt of this County: Antiently it was all a Foreſt, and called Hun- 
ters Down. The Honour of Pickering has a Foreſt appendant to 
it: A Patent granted by the King of the Honour cum pertinentiis 
26 Aff. pl. 60, paſſes the Foreſt; and the Grant of the Foreſt paſſes ze ame. 
1 5 S 
| Superſedeas does not lie upon a Diem clauſi1 t extremum; for it 
is the Right of the Subject to have Livery upon it; Which the 


1 El. 
Dyer 170. 
4H. 7 


7.5. 24. 
| Superſedeas, Diem King can neither delay nor deny. A Diem clauſit extremum ought 


ane to be ſued within the Year; a Mandamus after the Year, An Ot 
% ee tice found by Jurors, and put into Paper not indented and ingroſſed, 
| is of no Eftect, by the Statute of 3 H. 8. and 36 E.3. An Eſchea- 
tor may and ought to proceed and dlobey ſuch Superſideas. Where 
in a Writ of Super ſedeas directed to the Eſcheator, it is comman- 
ded Unod Super ſedat, where it ſhould be Superſedeat ; it is not a- 
mendable: For erronice emanavit. By all the Judges of Eng- 
land. The King may deny a ſpecial Livery; for it contains a Par- 
don for the wiſluing of it, and for other Defects. 


C AS115 LXY. 


= 171. perſe n ſues in the Spiritual Court for 'Tithes of Wheat : and 
Prohibition Conſul- Rye growing in 60. Acres of Land; the Defendant ſuggeſts 


5 tion, Prerogative. for d Probibitioa, that the ſaid 60 Acres Were barren; and that b; 
Nay 8 01. his Induſiry they became fruitſul; and that 7. Years arc not yet expi- 
Dyer 349. pl. 16. red, accordingto the Statute of 2. E. 6. for Tithes of barren Land; Iſlue 
| £1 Was joined vponthe Barrennets, upon a Prohibition EAN ed upon this 
Suggeſtion; and the. Jury! tings. that 30 Acres of the ſaid Lands were 

ba 'Irren; but that 30 Acres of them had yielded I ithes of Wool and Lambs 

tothe Parſon, T. he Parſon ſhall not have a Conf. Fation for them; for he has 
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| Larl of Hmerſet took a L. 


| in Age; oneof theſe by 


A Stranger may be {wo 


| Dcfendant was à principal Challenge. 


de guilty or not; but as to him who is convicted, two. 
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not ſued for them in the Spiritual Court. By the Judges of both 
Benches. A Conſultation is in the. Nature of a Procedendo; where 
there is no Suit there can be no Procedendo.. 5 
Although in a Suit between two Subjects, it appears that a third 
Perſon has a Right to a Thing; or that the Plaintiff has a Right 
ws POO eee eee ar ye | a dud! Ve] 
to a Thing for which he did not ſue; this is of no Effect; tor it is 
ſuperfluous, and not in the Cauſe. But where a Right appears for 
the King in a Suit, altho he be not Party to the Suit, he ſhall reco- 
ver the Thing. 11 II. 4. a 16 JI. 5. 1 2. 1 N. 7. 12. J. N. B. 38. 
PP 
(fray que uje of Land held 7» capire-of the King; and of other: f: 
Lands held of others by Knight's Service or in Socage, dies, Per 134 
his Heir Within Age; the King ſhall have his Prerogative in all 7% gt. ald. Fer. 
Lands. by Conſtruction of the Statute of 4 JI. 7. for the Ward of H. 2. ap. 1. 
Ceftuy que uſe; lor it is ordained, that in this Caſe the King ſhall . Wand 20. 
have the Wardſhip, as if the Tenant had died ſeiſed in his Demeſne. 
By all the Judges of Eu / ud. . If the "Tenant had died ſeiſed, with- 
out Doubt the King ſhop d have had his Prerogative, , 
At this Day, Utes being, aboliſhed, and; ordained to be united to waritips talen 2. 
the Poſſeſſions; if J. and be conveyed to.one And bis Heirs, to the var by 12 ©. x 
Uſe of him and his Heirs, in Truſt for the Feoffor and his Heirs; the 2. 


„ 


| rard{hip; neither ſhall pe have the Forfeiture of ſuch Land for 
Treaſon or Felony : If the Feoffee dies, his Heir within Age ſhall be 
in Ward; if the Feoffee, be 1 of Trealon or Felony; the 
Land and the Truſt are loſt. In Caſe of a Chattel ſo conveyed in 
Truſt for 4. J. commits Treaſon or Felony ; this Truſt is loſt; The 

| Ka Leaſe for Years of Sweet JVines, from the 
King, in the Name of Sir Fetz Dacombe ; the Earl was attainted 
of Felony ;. this Leaſe was forfeited. Hob. Rep. 214. An Uſe was 
not forfeitable at Common Lad; but it was grantable. A Truſt at 
this Day. (except of Chattels) is neither forfeitable nor grantable by 
Law. Upon the Statute ef 4 I. 7. before 27 U. 8. the King might 
have two, Wards for the ſame Land, at the ſame T'ime, c. if the Heir 

R n r . 
of ih que 1ſe was within, Age, and the Heir of the Tenant with- 
gez e Statute, the other by the Common Law. 


| King in this Caſe ſhall not, upon'the Death of ſuch Feotfor, have the 
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Pa lure relides within a Leet of either the Plaintiſf or Defen- 2 Ela. 

%%% Challenize, altho' there be no Tenure te: Pr 7% 

been them 5 and altho the Lect Wide 15 beld there only once Fitz. Challenge, 27 

a Year; for the Juror is Within the Diſtreſs of ſuch Lord of a Leet. 02 12 THO 
e _ By the, F1idzes of both Benches. let hg 
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ro in a Lect, pal mg thro! the Precintt of 


nter nee Challenge, Leet, Cu- 
the Leet; a ſtreſs taken for þ 28 


he Leet;/a Diſtreſs taken tor bot doing Suit to the I. cet may be (01d: tom. 
It may be taken in any Ground within the Lect, of the Cattle of him 
Who LS LH ITY Every one within a Leet of 12 Years of Age, 
ought to be ſworn to the Kine for the Ri fon above given it Was ne- 
ver doubted, that a Challenge of a Juror who held of the Plaintiff or 


A Man conyicted of Felony is 0 bande; for Bail is allLered 2 Eli, 


1 when it Js indifferent or doubtful,” whether Phe Per ſon accuſed Dyer 79: 
flee ir a yengny3de uries have Stanf. 71. 
paſſed upon him; and it is evident that he js Guilty, © ut. 188, 
e ä p 7 7 * Plow; 97. 
By all the Judges of England. C8 
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Fifth Centn ury. 


Web. 1. . 1. i indicted of Felony; he is bailable. The King's Bench may 
—_ bail one indicted of Murder. At Common Law, he who was ta. 


Moor 111, 779- 


2 Ro. Rep. 101. King's Meflenger to deliver this Meſſage to A. the Meſſenger makes 


. x. eſtabliſhed in Q. Marys Time, and abode with the Pg of 


erciing Trades a- the Rhine in Ge eral who was a notorious Calviniſt, and entet- 


ken for the Death of a Man, by the King 's Commandment, or the 
Commandment of his Judges; or for doing Miſchief in a Foreſt, 


was not bailable: At this Day by ſeveral Statutes; fome Perſons ate | j 


bailable which were not ſo at Common' Law. Bail for Felony 
ought: to be taken by two Juſtices of the Peace, of which one to 
be of the Lyorum, by Stat. 2 Mar. cap. 13. 


: CASE LXIX, EY 
„ El. T King licenſes A. to go beyond Sea, and to 17 there for a 
Dyer 177- certain Time; provided that if he conſpires or converſes With 
Fs N 28, 376. Fugitives, or the King's Enemies; that then his Licence ſhall be void; 
2 Co. 17. after the Time of this Licence, the King commands him upon his 
9 Co. 31. 


Allegiance, by a Privy Seal, to return; A. s Servants hinder the 


an Affidavit of this in Chancery, ms of is tranſmitted. by Mirtimus 
to the Exchequer ; A. will not return; his Licenſe i revocable du- 
ring the Time allowed; for it concerns bis Loyakry, and does not 
give him an Intereſt. | His Converling with ' Fugitives. does not 
make it void gb initio, but only from the Time of ſuch his Conver- 
| ſing; the Affidavit is not traverſable. The Lands and Goods of 4 


Lord Lane 47. were ſeiſed for this Contempt. By all the Fuges of Englabd. 


This A. went beyond Sea to avoid Confotmity with the Religion 


uw tained Fugitives, who were the Queen's Enemies, and pad embra- 
ced his Se&; and this was the Cauſe of the Meſſage. The Affida- 
vit is not travetſable ; for Als being in Germany in the Dominion 
of the Palſgrave, and the Meſſenger's being hinder'd there to deli 
ver the Mandate to 4. cannot be tried by a Jury; ccauſe the zwhol 
Matter was tranſafed out of the Kingdom. 
5 Quoc remedic deſtiruitur, i al re Degler hi culpa 22 
+ RL - 5 CA 1 N. 
. Seiled.! in Fee of” Land in "Bibrbedh-Ehk Un malkes a Feel 
1 H. 8. 6 ment to the Uſe of himſelf and the Heirs Males of his Body, 
28 H. 8. 5. cont Sd to the Courſe of the Common Law; theſe Words, ac: 
1 05 5 : | cording to the Courſe of the Common Law, are void; for Cuſtoms 
5 Which! go With the Land, as this is, and Gavelkind, and ſuch-like C 
Colony, = toms which fix and order the Diſcents of Inheritanees, can be alter 
NE . only by Parliament. By Catlin, Dyer, Sanders, Whidaam: Browne, 
1 Co. 103. Vendlotes. They were then of Serjeants: Im in Fleet-ftreet. 
Davis 31. 5. 30 b. W 


t 1 118 Sheriff, arrayed the Panel upon a VHenire J clas, and ſent 
Challenge, Viſcount, it to Term by a Meſſen 175 with other Writs; t Meſſenger, 


Precedents. 


Dyer 177. a. by Compact between him and the Plaintiff, alter d the Names of 
Br. Return de brief, oh of the Jurors: Three Terms after this the Sheriff diſcovered 
Han Rep: 48: this Practice. Reſolvd, That the Sheriff in the fame Term might 


diſavow the Return Which was made of the Panel; but not after- 
wards at another Term; and this Panel being ſo made, the Array 
could not be challenged' in this Caſe; for the Challenge to the Ar- 
ray is, Quad tempore pamelli facti, the Sheriff was partial; but 
it was not ſo 1 in this Caſe. Antient Forms are not to be changed 
| 5 The Polls wet be challeng d in this Cafe. 
12 4 By the Judges of both Buchel. 
Fiat quad prin Feri conſuevit, PS 
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= Carmon Law, an Acceiliry Nane the Fact in Robbery, © . 
ſhould have his Clergy; but tis taken away from him by the Dre 15 1 
4 Mar. CAP. fo This Statute takes away Clerg ay from ſuch. Acceſ- ae Parl. 
ſeries before the Robbery, as maliciouſly adviſe the Robbery; - theſe ment. 
Words were omitted in the Indictment of ſuch an Accellary ; there 15 | 
fore he had his Clergy. © By the Judges of both Benches. 23 3 H. S. g 
cap. 1. took away Clergy from the Principal Robber. 
The Statute of 39 El. cap. 15. ordains, That the Accetfary be- 
fore the Robbery in the Day-time of a Dwelling-houfe, * ive 5 f i 
or more is ſtolen, ſhall not have his Clergy; in the Indictment of i 
ſuch Acceflary, the Words of malitious Adviſement are omitted : 
yet the Indi&tment is good; for the Statute has not theſe Words. 
The Common Law gave Clergy to Robbers and their Acceſlaries 
defore the Fact; and therefore the Statute which takes it away ought 
to be conſtrued ſtrictly. - ITS 
Lye dad Comminni Legi, fi Te inte) erat V. 
CASE LXXIII. 


0 27. 2. 


= | 

t HE Statute of the 4-1]. J. for Fines, requires ſixteen Procla- 2 Fi 
2 mations; four to be made every Term next following after the p27 Hocker ; 
„ Fine ingrofled Term is ſometimes adjourn'd after ſuch Fine levied, Equity. —-. f 
po that no Proclamations can be made: The Statute of 1 Mar. C. 1. e * | 
n provides, That notwithſtanding that no Proclamation was made * 1 
f lch Term, yet the Proclamations being made at the following Term, 
- F the Fines ſhall be valid, "Theſe W x þ Term adjouri'd, extend to f 
part of a Term adjourn'd, where ſuch Adjqurument prevents the four 

- Proclamations from being made; as if there be only two or three 

n | Days of the Term left not adjourn d; ſo that it is not poſſible that 

i. ar Proclamations ſhould be made at four ſeveral Days in the 

„5 ſame Term, in ſuch Caſe ſuch Fines are valid where the Procla- 


mations are made at the next Term; by the Equity of the ſaid Sta- 
tute 1 Mar. for the Miſchief, is the lame. 

At this Day by 31 El, gap. 4 four. Proclamations ſerve where 
fi teen were required before this Statute. 

CASE LXVIV. 

N indictment of forcible. Entry is found before Juſtices of peace TI. 
at their Quarter. Heſſions, or Ferit Seſſions; they grant a Writ Her he dan, Ju; 
Reſtitution: This 17774 of Reſtitution ought to be made under the tices ds Peace, Re- 
| Teſte of one of the Juſtices of Peacè before whom it was granted: 3 e. 
Where ſuch /i, f Reſtitution is made, no other Juſtices can award 9 pr] 
16 Spe; ſedens'ts Tech Nit of Reſtitution, except thoſe who grant- Dal. Rep. 32z. 
ed it; and the Judges of the King's Bench; for the I. aw prefumes, Ce. 59. 
that the King himſelf ſits there. There may be an Indictment of 
forcible Entry upon the Statute of 8 H. 6. cep. 9. before one Juſtice 
F Peace; and Retitihion my be ade by one Joſticr, by F orce 
of the faid Sta: Wye” 4 — — . 


Ny all thy Jud es F. England. mY 
„ 
{_ Matty: an Obligation to B. to the Uſe of C. A. ſeals it; 36 H. 8. 
s A. B. and C. being at the Time of Sealing it; at one Place; 12 Caſes 288 
3 puts the Obligation into the Hands of C. and ſays; "this will ſerve: $4.3 Tos Baron & 
This is a good Delivery; alid tho' C afterwards marries A. yet the Feme, Fairs 


Obligation remains, and i is neither extinguiſhed nor ſuſpended, 2 ed 45 Fa 


 Adindged wid bans It 2 Of | | Owen 44. 4 
5 This v Co. 137. 2, 11 
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This Caſe proves, that where an Obligation is made to the 175, 
Extinguiſhment. of another, without 7 in the Obligation, that it is to his Uſe, 
his Releaſe ſhall be of no Force; for in the principal Cafe, the 
Marriage does not extinguiſh it: But if the Obligation had named 
Ceſtuy que uſe, it had been otherwiſe. After the Sealing of a Deed, 
the Delivery of it as his Deed, to his Stranger, is good; without 
ſaying any Words that it 1s to the Uſe of the Obligee: The 
Words, this will ſerve, are tantamount to a Delivery to the Uſe 
of the Obligee. If a blind Man has Underſtanding, he may deli- 
ver a Deed ſealed by him. AS i ron 
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3 El. R tee where the King grants two Patents of the ſame T hing 
32 9h, 133-277- IX to ſeveral Perſons, the elder may ſue a Hire facies. to repeal 
Scire das, Patents, the younger; but this is not neceſſary: The younger. may have a 
Prerogative. Sire facias againſt the elder; or the Right may be tried between 
Fo op 9. them in an Aſliſe; or the King Je regio may bring a Sire facias 
Cr. Cat. 198. to repeal the ſecond Patent, if it be in Deceit of the King. 


| Movr 449. By the Fudges and King's Serjeauts. 


TS CRATE DART.  - 
3 El. A Purchaſes Lands to him and his Wife, and to his right Heirs; 
When fans Ii. J X. the Lands were held of the King in capite; A. had not a 
cence,Pardon, Grants Licence; the King byfa Coronation-Pardon pardons A. omnes Ali. 


1 "i Feme. endtionec, tranſgreſſiones & ofenſas pro qualibet. alienatione ſibi 
14 H. ©. 20. ; 


\ | | 


Tl 
; A 
28 4 
Eo 
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oy 
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F fact: This Pardon pardons this Alienation; for the Word Aliena- 
We Ts 5 "x f | "34.7 OY, N. | ith te. | 110 
Stamf. Prat. 31. on properly goes to the Fee 5 and a Coronation-Pardon ought to 
PP have a favourable Conſtruction. OO ON my hn Myr 0 wo Amp wo 
er . , ß a N e 

br. Parliam. 43. . IONS a A all the Fudges of England. . 
Such Pardon will not ſerve where the Husband purchaſes to him 

Theſe Fines ben Alie- and his Wife for their Lives. 16 E. 3. Fitz. Grant, 63. An Huf- 
nation ae with band and Wife have a Leaſe for their Lives; a Grant of the Rever- 

ay 8 | * F | ; * | I 13-8 S e 

Knight's Service, by ſion of the Land which the Husband holds, is a void Grant. 14a JI. 5. 4. 
12 C. 2. cap. 24. An Alienation without Licence to 4. Tenant for T.ife, Remainder to 
B. in Fee; a Pardon of Alienation to 4. will not ſerve B. but where 

the Alicnation is to two Jointenants in Fee; a Pardon of alf Aliena- 
tions to one will ſerve the other. 14 I. 6. 26. for they make, but one 
Tenant. The "Treſpaſs and Wrong done to the King by the Aligna- 
tion is done by the Feoffee; for he enter d without the King's Licence. 


* 
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eee 2007.4 moe Gal Bi eee 
Bigamus at Common Law ſhould, have his Clergy; the Sta- 


J El. | A f 4 | 
Dyer ar. „„ { tue of gam 4 E. 1. admitted the Council of Lyons, 
By alt the Judges. © takes Cl + gifs ee i gig. ; 
Stamf. 134. Which takes Clergy from him. 1 6. C. 12. reſtored it; 1 Mar. 
Clergy, Bigamy, He- c. 8. took it away; 1 El. c. 1. reſtor d the Common Lay, and re- / 
| 15 * pealed the 1 Mar. c. 8. in this Point. Antiently Cerici ſacris or: N 
{ N dinibus inſtituti, when they were ordained Prieſts, if they were not 2 
| married, were reſtrained from Marrying after their Ordination, as 1 © 
0 | :anons of the Apoſtles, and the third Canon of the I ® 
3 & 4 W. & NI. e. 9. appears by the Canons of the Apoſtles, and the third Canon of the 5 
to extend Clergy to Council of Nice, held A. D. 300. The 1 EJ. c. 1. ordains, That 


Ne, There are Only the Scriptures and four firſt General Councils, to wit, of Nite, - 
great Numbers of Epheſiis, Conſtantinople, and Calcedon, ſhall determine all Hereſies. - 
| 8 * A Bigamus is not only he who marries twice, but alſo he who mar- 0 
Caſes, rics a Widow, for ſhe was not a Virgin; and a Prieſt ought to mar- 
BY | ry a Virgin as the Law of Moſes requires. He who commits a Rape 

| v Burglary ſhall not have his Clergy, by 18 El c. 6. 
"x | | 2 | 
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] A Traitor ſtood mute upon his Arraignment, and would not 3 =: 


| A Juſtice of Gaol-Delivery, after the Seſſions is adjourned, may 3 E. 


them ſtrictly, 
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n CASE LEXX neg A 
\ Parliament was ſummoned to be held 23 Famary, f El. at 5 . 
. ; | IAA, . nds in — Woe 3 6 zz.. 
ſaid Day becauſe of the Queens Sickneſs it was adjourned Indistment, Informa- 
until the 25 Zanmary; at this Parliament a Penalty was impoſed for tion. Nugation, Re- 
hearing of Maſs; an Indictment was found upon this Statute, for g' ae, Addi 
this Offence againſt A. before certain Commiſfioners; the Statute was Hob. 97. 
recited to be made ata Parliament held on the 23 January; where- Pol, contin. 262. 
as the firſt Day of the Parliament always is the Day, when © F e N of 
King in Perſon ſits there, or Commiſſioners which the King ap- Cr. Jac. 139. 
points, authorized under the great Seal: Reſolved that this Indict- 
ment was void. But an Information in this Caſe, having Words that 
the Offence was againſt a Statute ar a Parliament tent apud Ie? 
an primo Regine inn in this Caſe provided; altho' the Infor- 
mation had alſo Words which referred to ſaid Indictment; the In- 
formation was held good, and the Words of Reference Surpluſage. 
a By all the Fudees of England. 

Doctor is not an Addition, altho he be Doctor in Divinity: Ihe 3: H. 6. 55. 
Word, Clerk, is a ſufficient Addition: Maſs cannot be ceſcbrated 
without a Prieſt. Fe FO 


ig VV 8 
Pon an Adjournment of the Term to Hertfond, ſeveral Priſon- 5 El. 
ers were committed to the Caſtle there: This Caſtle was Part Be 


Prifon and Priſoner, 


ol the Putchy of Lancaſter ; the Queen had granted a Patent to A. Fleet, Salas Porak. 
of the Cuſtody of this Caſtle for his Life: Reſolved by the Judges, Finck, to. 76. 
that the Warden of the F/eer ſhall have the Cuſtody there of the Pri- 

ſoners committed by the Chancery, Common Pleas and Exchequer: 

For he is the Officer of thoſe Courts; and altho'the Patentee has the 


Cuſtody of the Caſtle, and tho' it be the Priſon of the County, yet 


| his Intereſt ought to give Place to the publick Weal and common 
juſtice. Privatum Commodum publico cedit: And the Priſoners 
may be parted in the Rooms there. 


'C A-SE-LXXXL.- 


; N . 8 , 4 ö 5 er 20 R ; 
plead; he had the ordinary Judgment, and was not put to the pinto Z dure, Ex! 


| Pain fort & dure: For this by Ileſt. 1. cap. 12: is ordained only tent de ceo, Judg- 
in Caſes of Felony ; and does not extend to Appeals or to Treaſon. n, 


| Intl, 30. 


| By the two Chief Juſtices, the Chief Baron, and J/biddon Juſtice. 4 Co. 124. b. 


85 1 Co. 3. 
EF 
Dyer 205 


reprieve a Priſoner, and allow him Clergy under the Gallows. Judges, Clergy, Pre- 


| Samford 132. If a Prifoner prays his Clergy, and does not read; eee, 
| and by Conſent of the Ordinary, an Entry is made Ouod non legit; Sentence. gon. 


' ment, Commiſlion. 


this Entry is void, and never was uſed: If this ſame Priſoner aſter- Stamf 132. b. 
Wards is reprieved to another Gaol-Delivery, and then prays his 
| Clergy ; he ſhall have it. The Entry, as 70 Clergy, is only uſed 
| When he reads, Onuod egit ut Clericts. A Gadler who ſufters * By 5 Anne; cap. 


Reading is not 
ſite on the Al- 


Felons to be inſtructed to read, may be fined; he ought to keep aſs © 
3 8 Tet | lowance of Clergy. 
By ail the Judges of England. 
Iutereſt Reitublice ns maleficia remaneant imptuitu. 
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224 e Century. 


Juſtices. Juſtices of Aſſiſe aſſigned for the County by Force of the Statute cf 
Weſt. 2. cap. 30. have no Occaſion to have a ſpecial Patent for every Af. 
ſiſe: The general Commiſſion ſerves ; and the Juſtices. of Niſi Priys 
have Power. to give Judgment upon Felons and Traitors convicted he. 
fore them, by the Statute of 14 H. 6. cap. 1. Antiently two of the Judg. 
es of the Courts of Neſtminſter went the Circuits and took Aſſiſes, Cc. and 
delivered Gaols: And becauſe frequently they could not give proper At. 
tendance in the Country; Power was given to the Judges of Ni Prin; 
as aforeſaid. F. N B. 177. at this Day the Judges in their Circuits have 


5 Commiſſions ; x of Oyer and Terminer; 2 of the Peace; 3 of Gaol. 


Delivery; 4 of Aſſiſes; 5 of Nifi Prius. 


1 CASE LXXXIII. 
. A N Abbot had a great Wood which «ſed to be felled by Parcels eve. 


20 7 3 ry Seaſon and ſold, and had not been demiſed within 24 Years be. 
— "we ea fore the 31 H. 8. the Stature of the Diſſolution of Monaſteries, but was 


By all the Judges. fold by the Abbor's Woodward, and by him accounted for at his Audit 
Expoſition of the with the Abbot : The ſaid Statute provides that Leaſes made within 2 
Word, commonſy let. Year of ſaid Act of any Hereditaments, of an Abbey, commonly de- 
Bn ah miſed, reſerving the antient Rent, ſhall be good for 21 Years and no 
longer; and if they were not commonly demiſed, they ſhall not be 
good at all: The ſaid Abbot within 4 Tear before the Statute of 31 U 

8. made a Leaſe for 60 Years of ſaid Wood, reſerving the Rent refer. 

ved before the ſaid 21 Years: There is in the ſaid Act a Proviſo that 

every Hereditament commonly kept in the Hands of an Abbot for Ho- 


ſpitality, and demiſed within an Year of ſaid Statute, ſhould be void: 


Reſolved that the {aid Wood ſo diſpoſed of, ſhall be ſaid to be in the 
Hands of the Abbot for Hoſpitality, and not commonly demiſed. 'The 
Iſſue in this Caſe ought to be, whether commonly demiſed or not; and 
not Quod ſuit in manibus dicti Abbatis for Hoſpitality. A Termor can- 
not plead Aſiſa non; nor a Diſſeiſor that he is not Tenant ; for this is 
the Form of a Bar, which Bar no Body can plead but the Tenant of 
the Freehold ; neither can a Bailiff plead in Bar. A Leſſee for Years 
may plead, that no Tenant of the Freehold is named in the Aſſiſe; and 


if it be not ſo found, no Wrong, no Diſſeiſin; or may plead a Leaſe 


for Years, the Reverſion to the Plaintiff in the Aſſiſe, and that ſo he is 
| in without Wrong. ! | 
38 All. pl. 26, In Aſſiſe, a Leaſe for Life with a Rent reſerved, the Reverſion to 
0 * the Plaintiff, is pleaded by the Tenant; with a Reliance on the Rent 
„ reſerved; this is a good Plea; and not otherwiſe : So of a Feoffment 
Fitz. Barre, 39. by the Plaintiff with Warranty; *tis not a Plea, without relying upon 
g 1 the Warranty: For it amounts to the general Iſſue, and is double. Rent 
and Reverſion make a Warranty. A Warranty to a Leſſee for Years 
is zo more than a Covenant, and is not a Warranty to vouch, Hobart 
3, 28. Rndee's Caſe. | 
—_ „ 
4 El. | T H E Dutchy of Lancaſter for its Poſſeſſions, is ſevered from the 
Dyer 209. : 


Plowd. 212. 
Patents, Noſme, 


nalty, without mentioning Succeſſors. | 
| þ By all the Fudges of England. 
Nomen Ducis mergitur in nomine Regis. 


Crown ; the King within Age makes a Leaſe of Lands, Parcel of 
the ſaid Dutchy: Reſolved by all the Judges, that this is a good Leaſe, 
Countes Palatine de ànd not avoidable by the King's Nonage. A Tenant of a Manor, Par- 
Lancaſter, Ayde Age, cel of the ſaid Dutchy being ſued in Treſpaſs for entring into certain 
Dureſſe. Land, where he claims common Appendant to the ſaid Manor, had Aid 

4: of the King before Iſſue joined. The King's Politick Body and natural 
Body make one entire indiviſible Body. A Gift to the King of any 
Hereditament is a Fee-Simple, as a Gift to a Mayor and Commo- 


A Patent 


7 


| Urant of the ſaid Cuſtody, the other is the Grant of the Fee. 


Fifth Century. 


A Patent gained of the King, or of any Corporate Body, by Dureſs, is 


1 


„oidable. 21 E. 4. 16. Ke leway in the Caſes of ters 151. Dureſs uf 


to the King is High Treaton, and tends to the Deſtruction of the whole 
Kingdom. And this is the Difference between Patents obtained during 


the Nonage of the King, and Patents obtained from him by Dureſs. 


N EASY: 


H E Statute of 28 H. 8. cap. 15. for the Trial of Piracy, directs a , 5; 
Commiſſion to be made by the Chancellor to certain Perſons for Dc 215. 5 
this Purpoſe : Altho' there be no Chancellor, the Keeper of the great Prerogative, Patents, 
Seal may do it; if there be neither Chancellor nor Keeper of the great C2 initions, Piracy, 
Seal, the King may make {ſuch a Commiſſion. This Statute concerns 5 gh 
Government; it was made only for the Eaſe of the King, and not to Der 201. b. 303 b. 
take from him the Power of Government, which God, Nature, :: Co. 59. | 
Birthright and the Common Law have given him. The Keeper see E gp 28» 
of the great Seal is Chancellor in Effect, he has all the ſame Power. 
EDT ET. By all the Fudges of England. 

So of the Patent for Alnage, notwithſtanding the Statute of 35 77 
6. cab. F. which ordains it to be granted by the Treaſurer. So of the 
King's Patent for Plurality of Benefices without the Archbiſhop's Diſ- 
penſation, notwithſtanding the Statute of 25 H. 8. cap. 21. So for 
the Appointment of Sheriffs, notwithſtanding the Statute made at Lu- 
coln the 9 E. 2. You may find it among the old Statutes. "Theſe Things 
concern the Government of the Publick ; and before theſe Statutes rhe 
King might of himſelf do all the Matters aforeſaid ; and jo he may ar 
this Day. Hobart in the Caſe of Commendan, 143. 


CAS E LXXXVi. 


„ of the Receiverſhip of the Court of E ugmentations, was 4 El. 

granted to A. with a Fee for the Exerciſe of it during his Life; abr 1 e Die 
this Court was diſſolved by Act of Parliament's Mar. cap. ro. the Patent nts, Ollie. 

is now void. Lis 1 
Where the Office of Stewardſhip of a Manor, or a Parkerſhip, or the 
like is granted, and a Fee for exerciſing it; the Fee remains altho' the 
Lord ſhould diſcharge the ſaid Office, and alien the Manor: But if the 
Fee riſes from the Profits of the Office only; in this Caſe the Lord can- 
not determine the Office : For this tends to deſtroy his own Grant of 


| a profitable Thing, to another: But ex 9/1910 he may diſpark the Park; 
or alien the Demeſnes of the Manor; and fo deſtroy the Stewardſhip. 


Cro. 1. Part, 59. The King by Patent grants the Cuſtody of a Park 


to A. for Life, and alſo grants a Fee for the Exerciſe of it, to be re- 

| ceived by the Hands of a Bailiff of one of the King's Manors : in this 

| Caſe if the King diſparks the Park, the Fee remains: Jis otherwiſe in 

| the principal Caſe ; for the Patentee concurs in the Act of Parliament to 

| deſtroy that Court, and the Office is incorporated with the Court: Tis 
not fo in the Caſe put in Crate; the King alone does it by his Patent, 

| and the Patent contains two diſtinct * independent Grants; one is the. 


* 


dſtantive, fr. 


CASE LXXXVII. 


IN Waſte the Plaintiff has Judgment by ibi dicit, this con- 4 El. 
feſſes the Waſte, and a Writ ſhall iſſue only to inquire of Da- Dyer 204, 214. 
mages; and in this Caſe the Sheriff has no Occaſion to go to the Place Nate, laquifition, 


W | | Viſcount, 
vaited; he may hold this Inqueſt at another Place as well as on 16 E. 3 


the Land. It is neceſſary to take the Inquiſition upon the Land, only Fir. Retorne de Vil, 


where count, 82. 
Cr. El. 204: 


Hutt. 44, 45+ 


— 


Fifth Century. 


Mc 


— a — q 


4 EI. 
Pyer 219. 


Entry congeable, E- 


quity, Parliament. 
IInſt. 238. a. 138. a. 
Moor 15 2. 

11 Co. 33. 


11 Co. 29. 
Poulter's Caſe. 
Plowd. 


5 El. 
Dyer 225. 


vhere the Plaintiff in Waſte recovers upon Default at the grand Diftret, 


n 


* 


upon the Statute of Het. 2. cap. 14. 3 
By) all the Fudges of England. 

| Qui tacet conſentire vidotur. ; 15 
At common Law, upon a Prohibition directed to the Sheriff to re. 
ſtrain any one from doing Waſte, he had no Occaſion to go to the Place. 
That is only required in the Writ of Waſte given by the ſaid Statute of 
Weſt. 2. cap. 14. as aforeſaid. There was no Writ of Waſte at Common 
Law; but only a Prohibition againſt thoſe who were Tenants by Att of 
Law; as Tenant in Dower, or by the Courteſy, or Guardian: As fqr 
other Tenants, the Law left them to the Proviſions of the Leſſors. 


CASE LXXXVIII. 


＋ H E Statute of 32 H. 8. cap. 33. ordains that the Entry of the Dif. 
1 ſeiſee and his Heirs ſhall be congeable (where the Diſſeiſin is com. 
mitted againſt him with Force) if they claim or enter within 5 Year 
after the Diſſeiſin: The Preamble has the Words of Diſſeiſin with Force; 
and the Purview helps ſuch Diſſeiſins; yet this Statute is expounded by 
Equity to extend alſo to Diſſeiſins without Force; for the Miſchief i; 
equal ; and the Statute provides againſt the Miſchief which was at Com- 
mon Law; ſuch was this Diſſeiſin laft mentioned. The Diſſeiſor dies 
ſeiſed within two Days after the Diſſeiſin, without Entry or Claim mage; 
ub neither the Diſſeiſee nor his Heir can enter upon the Heir of the 
Diſſeiſor. | © Mt Ss 

Tudex Fquitatem ſemper ſpectare debet in omnibus. Note what Power 
the Law gives the Judges to expound Statutes according to the Intention; 
of the Makers. 'The Law truſts them, being grave, wiſe, antient Men, 
learned in the Law, and ſworn, with the Expoſition of Statutes, altho 


they vary from the Letter. 
CASE LXXXIX. 


F H E Treaſurer of the King's Houſhold being ſeiſed in Fee of 
Land, takes Wife ; and afterwards makes a Jointure of it to her; 


Debt le Roy, Prero- and afterwards becomes indebted to the King, and dies: The Wife, 


gative, Taile. 
| Plow. 321. a. 
3. 13. b. 
10 Co. 56. a. 
8 Co. 171. 
Plow. 315» 
Dyer 207. b. 
2 Rol. Abr. 150. 
F. N. B. 286. 


Jointure is not liable to this Debt at Common Law; but by the Statute 


of 13 El. cap. 4. in the Caſes of all the King's Officers for Receipt, a 


this 'Treaſurer was, all their Lands are liable to the King's Debts, from 
the Day on which they became ſuch Officers. Eto ; | 
At Common Law Account lies againſt any Tenant who has the 
Land of the King's Debtor, if he has not bought it bona fide : At this 
Day by the Stat. 33 H. 8. cap. 34. for Debts due immediately to the 
King, or to his Uſe by Judgment, Recognizance, Obligation or other 
Specialty; for theſe 4 Sorts, all the Lands of the Debtor may be exter- 
ded which he had at the Time when he became Debtor ; as upon a Sta- 


tute-Staple: The Iſſue in Tail, the Land being in his Hands, is alſo 


liable; but not the ho, fide Alienee of the Iſſue: For the Words of tlic 
Statute do not extend to this Alienee. The Common Law did not help 
the King in theſe Caſes ; the Statute helps the King in the ſaid Cafes 2. 
gainſt the Iſſue in Tail, as long as the Lands are in the Hands of tlie 


Iſſue in Tail. The ſaid Statute does not extend to Debs which accres 


to the King by any Attainder, or by any other Way; except thoſe a. 
bove-mentioned; but for ſuch Debts the King is left at Common Lav. 
If the King's Debtor, Officer, or Accountant has Leaſes for Years 0! 


| Goods; theſe Leaſes and Goods are not liable, if the ſaid Debtor ſold 


them bona fide : But if he ſold them by Covin, it is otherwiſe. It 


Land be purchaſed with the King's Money, it is liable to {@ 
tisfy the King. A Debt due to the King goes to his Incas, n 
2 5 £9 CA 


WH HW ao OH MHWSMQA MM ANT AD Dong  AMmMLOSSS.. 


.% 


F 
 —————————— 


4 - 
; 1 — 9. oY 2 SW nw * : . : %. * 1 5 x A your "9 LSE” vo ä > * — 
ahh 4 . Ja pm. <a +8  v 12 , ! * ; 
—_ D x” : 4 8 * 
= : * * N 7 5 f * 294 — 
» 4 $a 
LY - 9 vw. VF 
. " , » * k , * 4 4 
: , : 5 * 
* " .: h 22 Wa 
* - 
9 990 .- . \ x... . on 1 0» vos OS 0 * — * * —— © „ a”. ++. as * . ” 
—_— - WY * * 
. 


oy 
ITY 


LA'SB-AC. 
H E King by Patent or Commiſſion, with a Non 6bPante gives Power 5 Fliz. 
T to A. and B. Juſtices of Aſſiſe in a Circuit, to take the Conuzance Pye 224. 
of all Fines and Recognizances conjunttim & ſeparatim; A is not 4 udge Fines, aue, » ba 
of one of the Benches at Heſtminſter, nor one of the Barons of the Ex- Tit... 3 
chequer; A. takes the Conuzance of a Fine by the Authority aboye- Br. Fincs 120, 124. 
mentioned; the Caption is good by Force of this Patent, without any Br. Patents 109. 
Dedimus Poteſtatem ſued before or afterwards: This agment was af- ee in 
firmed in Error. Without ſuch ſpecial Patent the Chief Juſtice of the W 
Common Pleas only has the Prerogative to take the Conuzance of Fines 
without any Dedimus poteſtatem {ted before the Caption or afterwards. 
This Caſe was reſolved upon good Copſideration. Theſe Juſtices were 
| the Attorney General, and a Serjeant at Law. The King cannot grant 
gan Office incident to the Office of Chief Juſtice of the Common Pleas. 
3 Abou, it be during a Vacancy of the Office of the Chief Juſtice. 

Dyer 10. TIT | a | 

7 \ common Perſon in the Country cannot take the Conuſance of a 
Fine without a Dedimus poteftatem ſued out before the Caption of the 
| Conuſance. The Judges of the Benches at Weſtminſter, and in their 
„Circuits, per Conſuetudinem Regni, may take ſuch Conuſances without a 
es Dedimus poteſtatem ſued before; becauſe of the great Value which the 
Law puts upon their Knowledge and Integrity: But in this Caſe a De- 
dimus poteſtatem ought to be ſued after the Conuſance taken, bearing 
Date before the Conuſance: The Statute of 18 E. 1. de modo levandi 
fines ordains the Caption of Fines before the Judges of the Common 
Pleas; the Statute of Carlifle, 15 E. 2. ordains in Caſe of Sickneſs or 
Impotency of the Conuſor, that one of the Judges of one of the 
Benches, with a Serjeant or a Knight, ſhall have Power to take ſuch 
Conuſance: Theſe are only affirmative Statutes, and do not take away 
the King's Prerogative to grant Power by Dedimus Poteſtatem to other 
Perſons than thoſe named in theſe Statutes, to take Acknowledgments of 


Fines. Aud ſo it is uſed at this Day. 
A Baſtard born at Tournay in France, when H. 8. had ſubdued it, be- 5 Eliz. 
tween Ergiiſh Parents, is a Natural Subject of England; and con- Dyer 224: 
tinues ſo although Tournay be won back by the French: For he was born Alien, Denizen, 
in Obedientia & Ligeantia Regis Anglie. By the two Chief Juſtices and Ave mY 26, 
other Judges. : 8 l Ny * 
The Law is the ſame although the Mother be French; or the Father 8 
and Mother French; for the Reaſon is alike: Such alſo is the Law, if 
an Husband and Wife who are Aliens have Iſſue born in Euglaud, where 
the Parents were born in France. If a Frenchman marries an Engliſh 
Woman, and has Iſſue born in France; this Iſſue is not a Natural Sub- „ ger que; 2 
ject of France; as appears by a Book called Treaſure de Francois in the 10 W. 3. cap. 
Title De droit de Aubien, i. e. de alienigenis. It * ſeems reaſonable 11 & 12 W. 3. ap. 
that our Law for the future ſhould not ſhew more Favour to the Iſſue 6. 
| of Aliens born in England, than the Iſſue of Engliſh Parents receive A- Tu Sh 
broad in Fance. See my Repertory, Title Alien and Detizen. 1 


5 G. 1. cap. 27. 
NS. 


4 G. 4. cap. 21. 
| *T*Enant in Tail of Land makes a Feoffment of it to the Uſe of him, Eliz. 
| {| and his Heirs; and afterwards deviſes it to A. in Fee, and dies yer 221, 
ſeiſed: In this Caſe the Heir of Tenant in Tail is not remitted ; for Br. Cafes 482. 


the Deviſe prevents the Diſcent. | | Plow. 246. 
This Caſe proves that the Freehold is in the Deviſee before his En- 2 Deriſe 

try; as in the Caſe of the King's Patent of Land in Fee, or Tail, or 1 

for Life; or in Caſe of the Grant of the Reverſion of a Freehold ex- 


pectant upon an Eſtate for Years, Life, or in Tail, with Attornment: For 
theſe are Liveries in Law. l 1 


CASE XCL 


Iii CASE 
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228 , em) 
| CASE XCIIL 
6 Eliz. ER Statute of 1 Elix. cap. 1. ordains, that every Biſhop in his Dig. 
Dyer 234. ceſe ſhall tender the Oath of Supremacy to every one of the Clergy 


Trial, Addition, In- mithin his Dioceſe ; and that the Biſhop ſhall certify to the King's Bench 
OR. b. the Refuſal of any of them; and ſuch Refuſer ſhall be there indicted 
23 upon ſuch Certificate: Dr. Bonner, late Biſhop of London, was convened 
before the Biſhop of Mincheſter to his Houſe in Southwark in Surrey; and 

the ſaid Biſhop there tendered him the ſaid Oath, and he refuſed it; 

and the Biſhop certified this Refuſal in Southwark aforeſaid to the King's 

Bench; and named the ſaid Bonner, Doctor Theologie Ed ſacris Ordinibys 

Conftitutus: This was reſolved good, and tantamount as Clericus or ſpi. 

ritual Perſon: He was indicted in the King's Bench in Middleſex, al. 

though he had not committed any Offence in Midaleſex; yer this way 

well: For the Act of Parliament altered the Law in this Caſe. If Boy 

ner had traverſed the Refuſal; the Trial ought to be in Southwark in 

Surrey. If Bonner had pleaded that he who tendered the ſaid Oath waz 


Cr. El. 397. not a Biſhop; that ſhould be tried by the Country in the King's Bench, 


Dyer 31.a. This Refuſal was certified into the King's Bench by the Hands of the 

Biſhop's Chancellor, and allowed. 70 e. | C7 

GBR Neri E 4 

6 Eliz. 1 os E RE are Penalties ordained by ſeveral penal Acts of Parliament, 

Dyer 236. to be recovered in any Court of Record; this is only to be under- 

Courts, Actions po- ſtood of the Courts of Record at Weſtminſter, and not of the Court; 
—_ ; of inferior Corporations. el FFC 

= Dr: ng. - N By all the Fudges of England. 

12 Co. 49. The Statute of 21 Fac. cap. 4. ordains many popular Actions upon penal 

Moor 600. Statutes to be ſued at this Day before Juſtices of the Peace in the 


Attaint, Information. Country, and not elſewhere: This Statute is expounded not to extend 
to penal Statutes, where the Offence conſiſts only in Non-feſance, as 
Recuſancy and the like. In an Action upon a penal Statute brought for 
the King and the Informer, the Attorney General alone replies and 
joins the Iſſue; and therefore ſome think that an Attaint does not lie 
upon ſuch an Information, when a falſe Verdict is found for the Defen- 
dant; for the Informer did not join the Iſſue: But the Law ſeems to be 
otherwiſe; for an Attaint lies againſt the Informer if a Verdict paſſes 
for him: By the like Reaſon, if a Verdict paſſes againſt him, an At- 
taint lies for the King againſt the Jury which paſſed againſt the King: 
Where a falſe Verdict paſſes for the King, upon Petition made to the 
King, an Attaint may be brought, which is only againſt the Jury that 
gave the falſe Verdict. The Iſſue joined by the King's Attorney alone, 
is in Law an Iſſue joined by the King and the Informer: For they are 
both Plaintiffs, Dyer 364. 20 H. ). 5&6. 21 E.3. 26. Br. Caſes 479. 
F. N. B. 108. 42 E. 3. 26. 1 WES 
55 CASE XC. 


6 Eliz nl are adjourned for Difficulty to Veſimiuſter out of the 
Dyer 226. Country. The Non-venue of the Judges of Aſſiſe at the Day of 
xn, . Adjournment, put the Parol without a Day, by the Courſe of the Com- 

Moods. mon Law: But now a Reattachment againſt the Parties Defendants, 
Cr. El. 389. and a Reſummons or Habeas Corpora againſt the Jurors, bearing Date 


the Day of Adjournment, and returnable at the next Aſſiſes, ſhall be 
4 & 5 W. & M. cap. awarded. The 1 E. 6. cap. J. helps the Non- venue of the Juſtices as to 


18. a Diſcontinuance: An Original at Common Law abates by the King's 


: Annz, cap. 8. Demiſe; that Statute helps the Proceſs, but not the Original, where 
8 the King demiſes before the Return of it. An Appeal of Death, and 
Informations in certain Caſes where they are reſtrained to a certain 
Time, do not abate. Where the Diſcontinuance is by the Default of 

the Party Plaintiff; the Writ abates at Common Law, and is not aided 


by the {aid Statute, 3 
3 3 By all the Tudges of Aſſiſes. 1 
5 | erm 
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erm may be adjourned on the Eſſoin-Day, or before, from II- 
minſter to another Place, as to &. Albans, &c. and if at the Day of 
the Eſſoin or before; the firſt Return ſhall be at &. Alanus. If the 
= Adjournment be made at Meſtminſter on the Efloin-Day, from J ef7- 
ninſter to &. Allans, the firſt Return cannot be held at J/e/?min- 
er, but at Si. Albans, 12, the 2oth of Fanam, when the Ad- | 

E ;ournment is on this Day, being the Eſſoin to Cui, nua Ilillarii to | 
F. Alanus; the Writs of Covenant for Fines and Recoveries, ſhall — 
de paſſed at . Albans: The ſaid Ilillar)-Jerm being adjourned | 
the 2oth of Zanuary, the Efloin-Day, theſe Writs of Covenant can- 
not be made returnable at any of the three Returns at. &. Albans. 
for they muſt bear Teſte the ſecond Return of the faid Hillary-Term Pie, 
at &. Albans : If ſo, becauſe the Writs are to bear Tefte where the 
Term is to be held, and then there are not fifteen Days between 1 
che Day of the Teſte, and either of the ſaid other two Returns; 4 
ſuch Writs are not good. If after Cyaſtino Martini an Adiourn- 1 
ment is made a Craſtino Martini proxim' ſequent until Ilillary- 1 
E Term; this is ill: For this proxim ſequent, is a Year after the Jil. 
E /ary-Term intended. Perkins 760. He who is obliged to appear 
at the firſt Day of a Term, if at the Day of the Efloin the Term is 
E adjourned,” he-ought to appear where the Adjournment. is made; 
It ſeems that the Statute of 23 Eliz. cap. 5. helps Fines and Re- 
coveries where there are not fifteen Days between the Teſte of the 

E Writs of Covenant and Return of them; for this is only Form. 

The King may make and, appoint Sheriffs without an Aſſembly of 
the Judges in the Exchequer Craffino Animar, notwithſtanding the 
| Statute made at Lincoln. 9 E. a. for this Statute is only affirmative. 
f 1 CAS E UU 
FER plaintiff in an Attaint is Nonſuit or barred - he ſhall be 6 Eliz. 
1 fined and ranſomed: Ranſom is Redemprio, and is treble to 2 FR 
a Fine: If an Attaint paſſes againſt the Defendant, the Defendant Fine, Ranſom. * 
| ſhall be fined and impriſoned. e $2 Pl. 46, 
| 70 all the Jude. r 5d. beer. 
Where the Defendant in the Attaint is not Party to the Original Cate. 
| Writ, zn the Cauſe in which the falſe Verdict was given; he fhal!l 
only be amerced: For a Stranger 20 the Iiit, as the Tertenant or 
Feoffee of him for whom the falſe Verdict was given, may be De- 
fendant in an Attaint; and as to this there is no Default in him; 
tor the falſe Verdict was not given for him. | 


AN S 4 OV = 
Van Ordinance for the Government of the College of 1/7nfor, 6 Bus. 
(which conſiſts of a Dean, Prebends, Chaunters, Gc.) the Dean Dyer 233 
| may make a Deputy, when he is diſpoſed to abſent himſelf, with 5 Perk 
| Power to the Deputy 2 omnibus exercere gficium ſuum in perſond College. 
collegium memorat*; this Deputy in the Dean's Abſence, cannot 29 A pl. 33. 
| make a Leaſe for Years of their Land, although the Prebends join, * Ji 2 2 
and although it be under the Common Seal of the College: For the Davis 47. 
Word College, as the Word Abbey, extends only to the Site of Dyer 64. 4. 
the College, but not to the Poſſeſſions of the College: A Rent 
granted out of an Abbey goes only out of the Site of it. 
” 2 _ By all the Fudges. 
Collegium eſt ſocietas plurinm Corp" {rom habitant”, aud is con- -j 
lituted by the King only. 5 3 2 
N G 
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1 6 Eliz. 
[| Dyer 230. 


Stamf. 182. 
12 Aſſ. pl. 33. 


1 


4 Pult. 224. 
| 3 Inſt. 17. 


Dyer 229. 
Uſes, Eſtates, 
1 Inſt. 81. b. 


ep. 3 


7 Eliz. 

Dyer 240. 
Forreſt, Chace. 
3 Inſt. 204. 

1 Inſt. 115. 


Treaſon, Judgment. 


Br. Treaſon, 91. 


Fifth Century. 


CASE XCVII. 


HE Judgment for High Treaſon is; that the Traytor ſha 4 


be drawn to the Gallows and hanged, and afterwards drayn 
down from the Gallows while he is yet alive, his Entrails to be 
drawn from him, and his Privy Members to be cut off in his Sight 


and burned, and his Head to be cut off, and his Body to be divided - 


into four Quarters, to be hanged in Places at the Will of the King, 
Women Traitreſſes are to be burnt. 5 


By all the Fridges of England. 


CASE XCIX 


3 | Ands in Cities, Towns, and Boroughs may paſs by Bargain i 
Faits. z 


and Sale by Parol without Enrollment, according to their 
Cuſtom, as at London. There is a Saving for them in the Statute 


Writing is made ne- 5 
E of Inrollments. 27 H. 8. cap. 10. 


By all the Judges of Engl and. 


Dyer 143. An Uſe was only a Truſt and Confidence: It migtt 
be granted or deviſed by Parol. 1 


A Bargain and Sale at Common Law in any Place might be by q 


Parol; for an Uſe only paſſed: But at this Day there muſt bes 
Deed to raiſe an Uſe, whatever the Conſideration be. The Con- 
ſideration of Blood will not raiſe an Uſe without Deed, neither wil 


it create a Debt. 


Has Land in a Foreſt, he cannot build an Houſe there with q 


out the Licence of the King, or of the Juſtice in Eire : If he 
does, it is a Purpreſture to the Foreſt ; and is tinable, and the Houl: 


TY | 5 ad 


„ n 
Ja: Ag 8 


may be demoliſhed: But the Juſtice in Eire may ſuffer it to ſtand, i = 
and may impoſe a Rent upon it. _ 
. By the Judges of both Benches. 5 | 
The Owner of a Freehold in a Wood in a Foreſt may cut dont 1 
any Wood there without the Licence or View of the Foreſter, | 
without a Preſcription : So he may alſo in a Chaſe, if in the Fore 
and Chaſe he leaves ſufficient Vert for the Game. 2 E. 2. F129 ,_ 
the Time of E. 1. Hitz. Treſpaſs, 139. Co. 4. Inft. Title Fore: 
Manzwood in his Book of Foreſt Laws. Croke, 5 Fac. 155. | 
„„ | 147 
5 Da 
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Sixth Century. 


CASE I. 


PON a Capias ad ſatisfaciendum directed to the Sheriff to © El. 
take 4. he returns that a Reſcous was made againſt his p24, 
Bailiff itinerant: This is ill; for this Reſcous is done a- Eſcape , Viſcoum 
gainſt himſelf. It had been otherwiſe, if it were done to Bailif. 
the Bailiff of a Franchiſe, who has the Return of Writs and Exe- 5 450: 
= cutions; for he is not his Bailiff, An Eſcape made upon a Capias Cr. Jac. 419. 
= 2d ſatisfaciendum by Means of a Reſcous made againſt the Sheriff! Rel: Rep: 389. 
by Subjects, Rebels or others, does not excuſe the Sheriff, but leaves 1 Co. g He 
him chargeable with the Debt for the Eſcape: For the Power of re- 
iiſting the King's Officer, is in dedecus imberii, and is a bad Re- 
turn, and does not excuſe him from the Debt: It is a good Return 
againſt the Reſcuſſors; although it does not diſcharge the Debt for 
the Eſcape. Upon a Capias ad Reſpondendum it is otherwiſe; 
there ſuch Reſcous does not make the Sheriff liable to the Debt : 


For nondum liquet whether the Debt be due or not. If a Reſcous 


= 


Ke... 
— 


in 
ell 
Ite 


ol be made by the King's Enemies upon a Capias ad fatisfaciendum ; 
the Sheriff is not chargeable for the Eſcape: For there is no Remedy 
by 2gainſt them; but there is a Remedy againſt Rebels and Subjects. 

e 2 By the Judges of both Benches. 


If the Sheriff takes the Defendant upon the Capias ad Reſpon- 
E dendum, and ſufters him to go at large; and he does not appear 
at the Day of the Return of the Writ, * and the Sheriff did not“ 2 4 20% Ly 1 
take a ſufficient Obligation for his Appearance: The Plaintiff ſhall Bond- «i 
recover his Debt againſt the Sheriff in an Action upon the Caſe. oo, 


CASE IL 
Vith | A Pluries Replevin iflued out of Chancery returnable in the Com- EE. 
If he * | N 1 N | 2 "45" in; 
ue mon Pleas; it was directed to the Sheriffs of London to Re- London, Repleving 
0 1 plevin to A. his Goods there, which were taken by B. and to an- __ 
danch | wer for their Contempt: The Sheriffs return the Cuſtom of Lon- 282 


an, confirmed by Parliament, that upon the Taking and Detaining Cr. El. 353. 
of Goods in London, upon a Plaint entered in the Sheriff's Court TR a 68 
hey are repleviſable; and not by the King's Writ; and that they © 
ie iworn to obſerve the Cuſtoms of the City. Non allocatur. They 
don? N | 
do not anſwer to their Contempts. 
1 By the Judges of both Benches. 
Ore 4 . | ? 3 - 
If this Return had been made to the original Replevin, it ought 
| to have been allowed. A Recovery in the Common Pleas of Land 
mn London, is void, 2 E. 4. 19. 9 H. . 13. Upon a Pluries re- 
| Plegiare the Defendant has no Day in Court: Upon a Pone, where 
| 3 Replegiare is by Writ, or the Plaint is removed by Recordare, 
Da is given to the Parties; but upon a P/eries Replegiure no Day 
mT ds 
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is given to the Parties, but to the Sheriff to anſwer his Contempt 
2 H. To 6. | | | ; . 


Sas . a 


Body Corporate made a Leaſe for Years to 4. A. raſed it 
po in 


Eliz. 
| Dyer 261. Ma Place mot material; this Raſure avoids the Deed: It bad 


Co. 27. Pigot's : 1 gs 085 
3 7 bees been otherwiſe if a Stranger had raſed it in a Place not material . 


44 E. 3. 41. but if a Stranger raſes it in a material Place, the Deed is made void 
Faits, Raſure. 7 6 


Ng 9 — 3 9 1 By all he Judges of England. 


1 Leon. 199. 
Cro. Car. 399. 


Rol. Rep. 40. 
e CASE IV. 
9 Elz. Purchaſes a Manor of B. before the ſaid Sale made by B. to 
oy 265- 1d. Par. 4. B. had purchaſed ſome Tenancies of the ſaid Manor, be. 
tition, E/egir. ing Within the ſaid Manor, and held of it; this Manor deſcend, 
Dyer 260. b. from A. to his two Daughters: The ſaid Purchaſes of the Tenancies 
$4 * belong to B. for they were not Parcel of the Manor at the Time of 
Plowd. 8. the Sale. Upon a Partitions facienda of the ſaid Manor, although 
A. had afterwards purchaſed them in Fee; yet the ſaid Tenancies 
fo purchaſed are not to be divided, where the Writ is of the Ma- 
nor only. If it be difficult for the Jurors to find what Tenancies 
the Lord has purchaſed within the Manor; they ought feu geri 
familia & probabilia; and not to find the Matter ſpecially upon 
Circumſtances, and leave it to the Court: For it isa Matter of Fact, 
and the Jury ought to give a poſitive Verdict. Gl 


By all the Judges of England. 


The ſame Law upon an Elegit. Dyer 295. where Fraud, Co- 
vin, or other doubtful Matter of Fact occurs to the Jurors ; they 
_ ought not to make a ſpecial Verdict of it, but give a poſitive and 
categorical Verdict. 1 e 


CASEY, 


Uſtices of Peace are commanded by the Statute of 5 F/iz. at 
their Aſſembly at the Quarter-Seſſions, to ſettle the Wages of 
Servants and Labourers, and certify them yearly into Chancery 
Certificates, Expoſi- under the Penalty of 10/. The Juſtices of Peace accordingly ſettle 
tion de parols, Cer- . . | 
prac the ſaid Wages, and certify them into Chancery ; and the next Year 
5 El. cap. 5. they continue the ſame Wages as the laſt Year before: Yet they 

ought to certify it; for the Word Yearly requires every Year ; and 
the King will be aſcertained how his People are governed. 


By all the Judges of England. . 


Eliza. 
yer 265. 8 


Omnium Domos Regis vigilia defendit, omnium otia illius negs 
tium, omnium vacationem illiuus occupatio. Whence it is, that upos 
every Certiorari to remove a Record out of an inſerior Court, the 
Style of their Court, and their Power to hold this Plea, and before 
whom, ought to be ſhewn upon their Certificate: That the King 
may know how his Subjects are treated. 22 F. 4. 12. 

Ny | C A5 F 


. 33. 


| 


nd 


. 


> againſt the true Reaſon of the Law. 


ol 


ear 


in the Deviſe aforeſaid in the principal Caſe, was ad judged a bad Leaſe, Ring 

as it ſeemed to them, by three Judges againſt Croke and I illiams. I. dene frme. 
There were then five Judges in every Court. How can Farmers, who 
pay great Fines and Rents, and who often are illiterate, know the Foun- 

dation Names of Corporations? The Leſſors know them. It is a Fraud 

|| and * Deceit to attempt to avoid ſuch Leaſes, | againſt their Common * Fr. Cheviſance. 
© Seal, againſt their reputed Names, and againſt their own Confeſſion. 

See 1 E. 4. J. 21.6.4. 20 H. 6.19. Br. Caſes 13. 11 H. 6. the Mayor 

of Lime's Caſe, 11 Co. 18. Dr. Ayris's Cafe, Sir Moyle Finch's Caſe, 6 Co. 

63. And it ſeems to me, that although Corporations have no Sub- 

ſiſtence, but by their Names of Foundation; yet that Judgments given 

J to help Corporations to- avoid their own Grants upon a Miſnomer, are 
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CASE VI. 


a Statute made 1 & 2. Phil. & Mar. a Deviſe to any Spiritual? Els. 


V Corporation of any Lands or Tenements, for the Advancement of DW 55. 


Piety, ſhall be good and valid. After the ſaid Statute, in the Time of Ce, lieder 
Queen Mary, A. deviſed Land to the Maſter, Fellows and Scholars of Cradle Uſes, Par 
Frinity- College in Canibridge, and their Succeſlors, to maintain a Gram- lament, Repeal. 
mar School; whereas the ſaid Corporation is founded by the Name of ! i 99. 
Maſters, Fellows, and Scholars of the Bleſſed and Undivided Trinity in 1 85 N 
the Univerſity of Cambridge: Notwithſtanding the ſaid Miſnomer; and from IF $50 
that there are ſeveral in the ſaid College, who profeſs other Sciences | 

deſides Divinity; yet in Reverence of Religion, a favourable Con- 

ſtruction is to be made of this Deviſe; and becauſe ſome there profeſs 

Divinity, this College ſhall be taken for a Spiritual Corporation. This 

Statute was repealed the 1 Eliz. cap. 1. The Deviſe made after the Sta- 

tute 1 Mar. and before the Statute 1 Hlix. was in the 8 Eligz. adjudged a 

good Deviſe. By all the Judges of England. Where one Statute is 

repealed by another, the Acts done in the mean Time are valid: But 


L not if a Statute be declared null. 4 H. J. 10 H. J. 22. 


Summa Ratio eft que pro Religione facit. A Rent is granted out of 


I certain Land, cuidam capellano & ſucceſſoribus ſuis to pray pro defundis iu 
© fide: This is a good Corporation and god Rent-charge, 3 H. ). Fitz. 
Grants, 36. 2 H. J. 13. the Caſe of Suttor's Hoſpital, 10 Co. 1. Hobart 


136. At this Day a Deviſe to a Corporation to any charitable Uſe is 
good, by 43 Eliz. cap. 4. Hob. 136. | 


A Leaſe for Years made by the ſaid College by the ſame Name as Paſch. 7. Jac. in the 
King's Bench. 


- 


[] 


1 E. 4+ 55» 


CAS R un. 


TING E. 1. granted to the Biſhop of Sr. Davids and his Succeſſors 10 Elz. 
the Advowſon of thirty- nine Churches in Carmarthen, Cardigan Dyer 267. 


and Pembroke; with Power to found a College at St. Davids or Aber. Patents, Chantries, 
$9771 And : hem r the fald Corporations, Mit 
i. nd to appropriate them to one of the ſaid Churches of 


noſmer, Confirma- 


N. Davids or Aberguilly. The Biſhop erected a College in Latidewibrevy tion, Hoſpitals. 
n the County of Cardigan: To do which he had no Power given 4 Co. 107. b. 


aim by the King. This College of Landewibrevy was of Prebends; and the Hob. 123. 


diſhop appropriated ſme of the ſaid Advowſons to the ſaid College, with Plow. 35 


Ordinances to celebrate Maſſes pro defunctis in fide, this College is not a palm. 12 5 

| College in Law; but it is a College in Reputation; and is given to the 1 Roll. Rep 463 
Ling by the Statute of 1 E. 6. cop. 7. for the Diſſolution of Chauntries; 

for the Biſhop having the King's Licence to found a College, this College 

bas the Reputation of a College. King E. 3. granted and confirmed this 


Foundation 


"0 undaticn cf the ſaid 98 This e e is oy for it 
was not a College, and the King confirmed what was not 75 Rerum 
Natura; but a College where there is no Election, no King's L. 
cence to found it, and no Common Seal, is not given to the King 
by the ſaid Statute of Chauntries. 
Lay Hoſpitals are not within the Statute 1 E. 6. for the Diſſolu- 
tion of Chauntrics: (Although they be Colleges i in Law, and have 
: Ordinances to pray pro defuntiis in fide; as was uſed in the Time 
of our Anceſtors in England, and in the Latin and Greek Churches: ) 
For the ſaid Statute is filent as to Hoſpitals; and the Statute of z 
H. 8. extends only to religious and regular Hoſpitals which 1 
vowed Chaſtity, Poverty and Obedience. 1 Inſt. 342. So reſolve 
24 Elia. Lord Cheiney's Caſe; afterwards in Lord Hobart's Re. 
Hob. 121. ports it was taken otherwiſe in the Caſe of the Hoſpital of * Dey. 
nington : In which Caſe, this Caſe of Lord Cheiny was not remem- 


ſtruction would deſtroy the Relief of the Poor, and good Utes: 
Where the Letter of the Statute, 1 E. 6. cap. 7. does not make it 
neceſſary, the Abuſe of any ſuppoſed Prayers, Which were allowed 


in all Lay Hoſpitals at the Time of their Foundation, ought not to 
deſtroy the chatifable Uſes of any La Hoſpital. 
4 C AS E VIII. 
$ Eliz. A Felon had his Clergy once in the King's Bench; he is | indifted 
Dyer 253. and arraigned for another Felony in a Circuit; the Judges of 
Frm Dy wa the Circuit ſhall ſend their Letter under their own Names to the 
Clergy. | Clerk of the Crown of the King's Bench to be certified of it. If a 
eras Tha 136. a. Principal be attainted or acquitted in one Circuit; and an Accel: 
e ſary to this Principal is indicted in another Circuit: The Judges of 
this Jaſt Circuit ſhall ſend a Writ to od oh zdges of the other Circuit 
under the Kings Teſte, to be certified of this Attainder or Acguittal, 
Dy the Judges of both Benches. 
Lord Sauchars Caſe. I he Judges of the King 5 2 are within the Meaning of 2 E. 6. 
9 Co. 118. b. (ap. 24. to be certified of the Attainder or Acquittal of a ny: Perſon, 
in any other Court. 
| C A S'E IX. 
8 Eliz. AT: Tenant by Knight's Service in Capite dies, his Heir of full 1 
Dyer 24 he enters and takes the Profits, before any Office found; 5 Elle 


Fardon, "Livery Of. An Act of Parliament pardons all Entries and Intruſions: This dil 


to a Livery. 'The Entry before the Office being pardoned; all tit 
Conſequences of it are pardoned. Livery is made to the Heir 4 

juſtify his Entry; and an Office found afterwards comes too late. 

By the Court of Wards, aud the Fudges aſſiſting there. 
12 C. 2. cap. 24. If there be an Intruſion, and an Office found of it: A Pardon afte! 
takes away this Te- the ſaid Office ought to pardon the Intruſion and the Meſne Profts, 
I or elſe it will not diſcharge them; for they are veſted in the Ning 
and being veſted, they cannot be diſcharged without being mentioned 
In the principal Cale, they were never veſted; for the (aid Pardo 


—— 
. — — — 


and thoſe Profits: But not for the Illaes taken after the Office; no! 


for the Value of his Marriage. 
4 5 CAS 
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bered. All antient Hoſpitals have ſuch Ordinances: Such a Con- | 


5 8 Roll. Abr. 178. charges the Meſne Iflues taken, and juſtifies the Entry, and amounts 


before- Office found prevented the veſting of them; 10 H. S. Ken! 4 
way 198. If the King pardons to the Heir within Age the Intrufio! 
and- Profits taken before Office found; this is good for the Intrufc! 
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NEcans & capitulum ſantte & ind vidue Trinitatis Eccleſir 1: El. 

D Carliolenſis make a, Leaſe for many Years; the Word %% Dy lf; PAP 
giduæ in the Name of the Corporation, is omitted in the Leaſe; Bs” Fang fange 
and the Word totum added to capitiulum. Reſolved, Fhat this js 79 Co 124. b. 
a good Leaſe. There is no Miſnomer in the Subſtance of the Name. ; 8 

If a Corporation be named of St. Peler and St. Paul; and ont of Moo: 233. 

them is omitted; it is a Miſnom err. 

CO On os ro By all the Fudges of England. 

It is not to be ſuffered that the Miſnomer of Corporations ſhall 

avoid their own, Grants and Leaſes. A Corporation conſiſts of 

natural Perſons Known, they agree to a Grant, their Common Seal 

is affixed to it, they receive Fines and Rents for theſe Leaſes and 

Grants; no, Man but themſelves can preciſely know their Names of 

Foundation in $erminis & fyllabis: If by 5 Shifts they attempt 

to avoid their Grant and Leaſes, they are falſarii & deceprores. 

A Cheat Which gains any Thing by a falſe * Token, is puniſhable - Meaige, Fr. 

by Fine, Oc. He who denies his own Deed, may be fined. 34 E. 1. 

HE Archbiſhop of Dublin has two Deans and Chapters, 11 E 

; which make his Chapter; and Leafes made by the Archbi- Pye 82. 


20 H. 8. 


ſhop without the Confirmation of both, ab antiquo, did not bind Br Gaps 10 & 176. 
the Sueceſſor at Common Law; after the 26 V. 8. cap. 1. (the Dyer 17. 
Statute which gives the Pope's Power to the King) one of thoſe F**©Convrmatian, 
Chapters ſurrender'd their Church and Poſſeſſions to the King; and 1 Inft. 501 ET 
afterwards the Archbiſhop made a Leafe, which was confirmed 8 
the other Chapter only: This Leaſe ſhall bind the Succeſſor; for LE = "4 

| by the ſaid Statute, King H. 8. was able, as the Pope had beey, 1 Leon. 234." 

| to diſſolve this Dean and Chapter; and this he did by the Accep+ 

| tance of their Surrender. f Reſolved by the Chancellor and ſome + Dyer 282. names 
| of the 2 in the Chance r. e 
At Common Law Deans may paſs the Poſſeſſion of the A 
ery, with the Confirmation of the Chapter only, without the Bi- 

| ſhop. The Biſhop cannot paſs bis Poſſeſſions, without the Conkr- 

| mation of the Dean and Chapter. Where a Biſhop has 4 Dean and 

| Prebendaries, the Prebendary cannot alien the Poſſeſſions of his 

| Prebend, without the Confirmation of Biſhop, Dean and Chapter; 

for in this Caſe the Biſhop is Patron. Where the Biſhop is not 

Patron, and a Parſon or Vicar makes a Teaſe for Years, the Con- Y 
firmation of the Patron and Biſhop was ſufficient at Common Law: f 19 not print. 
But at this Day the Statutes of 1 El. 13, 14. and 18 FL and 13 El. cap. 10. 

I Fac. have alter'd all this; and none of them can by any Me- 14 EL cap. 11. 
thod alien the Inheritance of their Poſſeſſions; but they may make 7 - is. HR 
Leaſes for Years or Lives according to the Direction of the ſaid CY. enp: 4 
Statutes, and of the Statute of 32 H. 8: . 6 Ann. cap. 22. 


E CAS. M 
HE 5 El. cap. 1. prohibits Books to be publiſhed, or printed, 11 El. 
or utter d within the Kingdom, which maintain the Supre- Per 282. 


Pape, Pramunire. 


macy of the Pope within the King's Dominions The Approvers 7 Co the Preface, | 
of ſuch Books are within the ſaid Statute, and the Danger of it, 9 0 59. b. 
33 all the Pudees of England · 
| LIl e * "This 


dig. Premunire. 
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I bis Statute is not to be extended to publick Bookſellers who fell. 
nor to thoſe who read, ſuch Books 8 de Valencia, or Bel. 
larmine, or any other Books which treat of the Controverſies gf 

Religion; and do not particularly relate to the Pope's Su premacy 


in the Kings Dominions. 1 
JJ) 
A Patron of an Advowſon, (the Church being void) grants to P. 


11 El. 

| Dyer 282 proximam eg onem to the ſaid Church jam eacantem, 
Dyer : x ita quod liceat B. hac vice, ad diflam Eccleſiam prefentare. It 
1 And. 15. was reſolved by all wed oe es of England, that this Grant is void, 
Moor 89. being made by a Subject; tor the preſent Avoidance 1s a Thing in 


Inſt. 3786. v. eee ec Ne 
e Action and Privity, and veſted in the Perſon of the Grantor, and 


is like a Relief, or Arrear of Rent, or an Obligation, or a Debt. A 
Preſentation is only a Commendation of a Clerk to the Biſhop, to be 
admitted to the Church which is void. By all the Fudges of England. 
A Grant of the next Avoidance made when the Church is void, 
extends to the next after the preſent; for the preſent is not the next 
Avoidance, but 7s the preſent Avoidance. Where a Church is full, 
and the Patron grants proximam' advocationem to A. and afterwards 
grants proximam advocationem of the ſame Church to B. The ſe- 
cond Grant is void. It a Grantee of an; Annuity in Fee grants an 
Annuity for Lives or Years, it is good; for this is an Eſtate ſettled; 
and of Continuance: But a Grant of the Arrears of this Annuity 
is void, carſa qua ſupra. Ciro. 2 Part, 691. denies tht Caſe of 
15 H. 7.7. where a Man ſeiſed of the Advowſon of. a Church in 
Pee, and having a Wife, grants the third adeocationem of the ſaid 
Church; the Grantee ſhall not have the fourth Avoidance, where 
the Wife has the third for her Dower, 20 H. 8. Bro. Gaſes 13, 223. 
Dyer 26, 35- iba JJ 
| CASE MV. 


5 H Umphry Bobun Earl of Herefurd and Bfſex was ſeiſed in Fee 
Dyer 285. of three Manors in the County of Gioceſter; and held them by 


the Service of being Conſtable of England; and died, having two 


Keyleway 171. 7 
5 Co. Swan Daughters; Margaret married to Thomas Plantagenet Duke of 


Caſe. Tloceſter, one of the Sons of E. 3. from which Thomas by the ſaid 


'Tenures, Grand Ser- 


jeanty, Offices, Feme, Daughter 5 deſcended the Duke of Buckingham: H. 4. married Mar } 
Grants de Offices, the other Daughter of the ſaid Ziumphry: In this Cafe, after Parti- 
tion made of theſe Manors, it was reſolved, 1ſt, That the ſaid Te- 

| nure is a Tenure by Grand Serjeanty. 2dly, That the Daughters 
The Statute 12 C. 2. might exerciſe the ſaid Office by Deputy. 3dly, After the Marriage 
$4 0905 Eg of the elder Siſter, her Husband alone might exerciſe it. 4thly, The 
jeanty, but aids the Duke alone may exerciſe the ſaid Office; the King cannot, and the 
Subject as to the Re. Duke ſhall hold his Part by the aforeſaid Tenure: Otherwiſe the 
lh Duke would hold ſome of the ſaid Manors without doing any Ser- 
vice for them. 5thly, This Office remains in the Duke entirely ; for 
» He means the it is Pro publico commodo.. 6thly, The King may refuſe this Ho- 
Duke's Service of mage if he will; a common Perſon may refuſe Homage if it be not 
2 dee Dyer, Homage Anceſtrel. 7thly, The Father holds Land of the eldeſt of 
— his two Daughters by Homage, and dies; and Partition is made be- 

| tween the Daughters, the youngeſt ſhall do Homage to the eldeſt, 
akland ſhall hold of her by Homage. Zy all the ꝓudges of England. 

7 H. 4. 16, A grants an Anhuity to B. pro conſilio impendendo; upon 4 
cs Writ of Annuity againſt 4 A. may diſclaim to have Counſel ; and 


ſo extinguiſh the Annuity ; bur tis otherwiſe if ths Annuity was 


granted pro conſilio impenſo & impendendo. An Office of Inheritance 
. 5 to 


Treaſon, and is attainted of it; the Biſhop thall not have it; for Dav. 62. 


— 


LT 


to which a Judicature is annexed, deſcends to two Daughters; as 
in this Caſe of the Office of Conſtable; after it has fo deicended, it 
may be exerciſed by Deputy; but ſuch an Office cannot be original- 
ly granted to any Woman; for Femine non ſunt capaces de pril. 
ſicis officiis. This Office may be granted in Fee-tail, or for Lite, 
or Years; and fo may the Office of the Marſbalſea, notwithſtand- 
ing the Judgment in Sir John Lentball's Caſe, 12 Zac. 1. 80 
might a Shrievalty at Common Law; as appears by the Statute of 
23 H. 6. 2 fl. 7. 8. $165 6-4 a $3 | | 
Note an Exception to the Rule, nemo poteſt facere per alin. 
guod per ſe non poteſt. This Rule holds in original Grants, but 


not in Diſcents. ' » 
| CASE: XV. 


1 wy of N committed beyond Sea, which is or- 10 El. ; . 
1 dained by 35 H. 8. cap. 2. is not repeal'd by 2 Mar. cap. 10. Pyer 286, e 
for they could not b:fore be tried in * 5 Bur the Statute of rae I__ 
33 H. 8. cap. 23. for the Trial of Treaſons in England, is abro- Trial de Treaſon & 
gated by the ſaid Act of 2 Marie; where it gives a Trial in what iP ten de Trex 
County the King pleaſes; for the Trial of Treaſons done in England fon, oafter le mere. 
is reſtrained to the Courſe of the Common Law. Two Witneſſes Teſtmoigres 

are neceſſary at this Day for Miſprifion of Treaſon, and for Trea- fz 25% 
ſon committed beyond Sea, by 1 E. 6. for the 2 Mar. cap. 10. Stamf. 4 40. 

does not extend to them; it extends to Treaſon and petty "Treaſon 

committed within the Realm; and there is no Occaſion for two Wit- 

nelles in theſe latter Caſes; for the Statute of 1 E. 6. which re- 

quires two Witnefles, is repealed as to * that Point by 2 Mar. c. 10.“ See 7 W. 3. e. 3. 
and an Indictment for any Treaſon committed in Fng/and, ought * , cap. g. 

to be laid in its proper County. An Indictment and the Arraign- 

ment upon it make one Trial. Stamford go. miſtakes this. An In- 

dictment for any high or petty Treaſon, ought to be in the proper 

County where the Fact was committed, according to the Com- 

mon Law; and it the Indictment be removed before any Commiſ- 

ſioners, or into the King's Bench, the Trial ſhall be by Jurors of 

the County where the Fact was committed, 4 

1 hc” Biſhop of Durham by antient Charter before the Time of : - T1. 

1 E. z. has the Forfeitures for Treaſon, and all Felonies of his 8 . 
Tenants, between the Rivers Tie and Teſe in Northumberland : Forteitures, Treawn, 
After Stat. 26 H. 8. cap. 13. for Forfeitures for Treaſons; A. makes © Co. 23 Sr Hrue 


Ds aint | | : Drurie's Cafe. 
2 Gift in Tail of Land held there & the Biſhop, to B. B. commits, 1,4. 1 oy 


\ 
5 


ſuch Forfeiture of intailed J. and was not 2u efſe, when the ſaid 4 _ . 
\ J „ 6 - - £3 G . 7 . . 4 > u . 236; Fa 
Charter was granted, and the ſaid "Fenant in Tail is Tenant to Finch. Fa 
the Donor and not to the Biſhop. By all the Judges of Engkaind. 3 ©. 20 b. 

The Statute 25 E. 3. of Treaſons, does not take away the ſaid Grant 
to the Biſhop; it only declares what Offences are Treaſon. 


The Grant to the Biſhop does not extend to new reaſons 3 i: 29. 
enacted after the Grant; nor to new Forfeſtures given to 1 
Crown after the Grant. In 26 H. S. cap. 13. the King then z Roll. &ep. 20 
being in Fear of an Inſurrection for aboliſhing the Pope's Pow- E Nell Rp. 349, 

| X A 8 f | | . . : 5 Co. 72 . 
er: The Clergy eſpecially was enraged againſt him; and to der- Pan, 45 


rify them there are theſe Words in the ſaid Statute, tht any 


Lands of any Manner of Inheritance in Uſe or Poſſeſſion in auy 
Right whatſcever are forfeitable for Treaſon; which Words ex- 
tend to Biſhops, Prebends, Dean, Parſon, Vicar, Gc. and to 5 
) nn Lands 
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2 Co, 57. b. 


Noy 122. 


Perrot's Cale. 


Lands which the Traitor had in Right of his Wife; which was 
too hard and unreafonable. Afterwards the Statute of 6 . 6. 
cap. 11. being an Affirmative Statute, by a favourable Conſtruction 
of it, reduced thoſe Forfeitures in auter droit to the Courſe of the 
Common Law, ig. to be forfeited only during the Life of the 
Offender, as S?amford 187. has well obſerved. He was an upright 
Judge, and learned in the Knowledge of the Law and of other Arts, 


CASE XVII. e \'L 


Usband and Wife ſeiſed of Land in London, to him and his 
1 5 Ms Wife, and the Heirs of the Husband ; they ſuffer a Recovery 
Feme, Londres. in London, by a Writ of Right brought againſt them; ſuch Reco- 
5 Co. 56, Beckwith's very there by the Cuſtom binds the Parties as a Fine at Common 
Caſe. Law; the Husband by Indenture, without the Wife declares the 
Plow. 515.  Uſeof the ſaid Recovery to the Uſe of the Recoverors, until they 
oll. Abr. 388,556. make a Leaſe of thoſe Lands to B. for forty Years, reſerving Rent; 


is El. 


2 Roll. br. 798. and after the Making of the Leaſe, to the Uſe of the Husband and 
Wife, and the Heirs of the Wife; the Leaſe is made accordingly; | 


10 Co. 42. | 
the Husband dies; the Wife is bound by the'Husband's ſalͤd Decla- 

ration of Uſes, becauſe ſhe did not diſaſſent from it in her Huf- 

| band's Life-time, as in the Caſe of a Fine; and the Wife ſhall have 

the Rent, either by the Statute of the 7 H. 8. which helps Rever- 

ſions, for Rent reſerved upon Leaſes before ſuch Recoveries; or 

by the Conſtruction of the Common Law, that the Rent is inci- 


By all the judges of dent to the Reverſion. Where the Husband has a Fee in Right of 


England. his Wife, and they levy a Fine, and they differ in the Declaration 
of the Uſes, neither ſhall ſtand: Not the Husband's Uſe, for the 
Inheritance was his Wife's: Not the Wife's Uſe, for ſhe is Covert. 
And in this Caſe the Uſe ſhall be to the Wife and her Heir s. 


CASE XVII 


13 El TE who receives or abets a Traitor after a Treaſon committed, 
. or conceals any Treaſon, is not a Traitor; this Offence is on- 

WIar. . | \ | 7 — . « I 
. ly Miſpriſion of Treaſon, for which he forfeits his Lands for Life, 


mf. and all his Goods and Chattels for ever. This Receipt or Con— 
ee ee, cealment is not within the Statute of 25 E. 3. for Treaſon; only 
12 Co. 81, 82. the Actors are Traitors, thn 
a 5 By all the ꝓudges of England. 


Dyer 300, 298. Dr. 3 | | FINER | 
pony tec ur John A Confpiracy beyond Sea, to invade this Kingdom, (altho' ne- 
3M. - ver put in Execution) is high Treaſon; and to be tried by 
2 And. 5. 66. 35 H. 8. cap. 2. in any County at the King's Pleaſure, the Law 


Moor 621. : . 
3 Inſt. 11, 14. is fo at this Day; for Treaſons committed beyond Sea were not 


. triable at Common Law; and the Statute of 2 Mar. cap. I 0. CX- 


1 "> tends only to Treaſons triable at Common Law. 
Stamf. 150. By all the Judges of England. 


Treaſon, Trial, Julg- If upon an Indictment of Treaſon, the Priſoner pleads an inſut- 


went. ficient Plea, or ihil dicit, or ſtands mute; the general Judgment 


ſhall be given, as if he had been attainted by Courſe of Law. 
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Fot was indicted and arraigned for the Rape of a Damſel of ſe- 14 ME 
ven Years of Age, and three of the Jurors being ſworn, he pray- Si, Alien 75 
. - | . f * „ £n 
ed a Medietatem Linguæ; non allocatur : For he ſhould have pray- ire Facias, Trial. 
| edit when the Yenire Facias was awarded; that the Sheriff might 
| have known what Jurors he ought to return. 
WES Fg By the Fudges of both Benches. 5 
A cot who is a Poſinatus ſhall not have Medietatem Lingus; By che ß Anne, cap. 
k 8. the Kingdoms are 
(iz. a Scot born after the Crown deſcended to K. James the 1ſt. ) united. 
* Catvin's Caſe ſeems to be, as in the Heptarchy ; of all thoſe who * Oo. 1. 


were born in Eugland, after all England was ſubdued by the Meß- 
Saxons, theſe were no Aliens as to Trials. 


GAS FE XXL 6 ee 
| A eiſed of Land in Fee, after 32 H. 8. makes a Feoffment of 15 El. 
IA. faid Land to B. to the Intent t it ſhall be for the Perfor- arg OR re. 
| mance of A. s Will; A. deviſes that B. ſhall ſtand ſeiſed of ſaid Land ſtament. 5 
to the Uſe of Zane his Daughter; where ſhe was a Baſtard, and was 33-8. 
| named in the Will, as aforeſaid, without calling her Baſtard. Re- e he 
| ſolved, this is a good Devile. Ny Sty. 302. 
255 | By all the Fudges of England, —& $7358: 
| Altho' it was not poſſible that B. ſhould ſtand ſciſed to her Uſe. Gouldl 191. 
| (for the Eſtate and Uſe was in 4.) and altho' in Law ſhe was not 1 Rol. Abr. 611, 
bis Daughter; yet the Will was reſolved good: The Law is the 
| ſame if the Will had been that B. ſhould make an Eſtate to his 
| Daughter Zane. Aid this becauſe of the manifeſt Intent of the 
Teſtator. By all the udges of England. 
| WH Coponins, wore ſua exiftente gravida, ut putabatur, poſthumum 
| beredem ſcripfit, & ft, ante in tutelam ſuam veniret, obiiſſet, Mar- 
am Curium beredem ſubſtituit ; Coponins moritur, nullus poſt hu- 
I iis of natus, heres legitimus Cyponii hæreditatem ad Je pertine- 
| re contendit. Kc a, heredis legitimi patronus, negabat Mar- 
cum Curium poſſe eſſe heredem Coponit, niſi Poſthumus eſſet natus & 
moreretur ante in tutelam ſuam veniſſet; & neuter contigit ; quia nec 
„ Latus nec mortmuns fuit, & Curins ſuſftituebatur heres Poſthums. 
- WW Parronus Curii contendit hac mente teftatorem fuiſſe, ut ſi fili- 
„ non offer qui in tutelam veniret, Marcus Curins heres eſſet: hes 
I WW iwbilis cauſa agitabatar in Fudicio Cæntumeirali; & ſententia la- 
} Wl ta eff pro Marco Curio. SL 'Y 
Marcus Tullius puts this Caſe. 2. de Oratore, and in his Oration . i 
tor Aulus Cecinna. 5 | 3 
To reduce this Caſe to the Notion of the Law of England, it 
ſtands thus: J. has a Wife whom he believes to be with Child; 
ne makes his Will, and makes the Poſthumous Child his Executor, 
and if the Poſthumous Child die before 17 Years of Age, then that 
B. ſhall be his Executor; A. dies, and no Poſthumous Child is 
born: In this Cafe B. ſhall be Executor, and the next of Blood to - 
A. ſhall not have the Adminiſtration: For 4. well knew, that it was 
polltble, that no Poſthumous Child ſhould be born, and the Law 
preſumes that he did not deſign to die inteſtate ; and therefore it 
was the Teſtator's Intention that either the Poſthumous Child or B. 
hould be his Executor; and it appears that 4. preferred B. to his 


bſtate before any other Perſon, if the Poſthumous Child ſhould die 
*iore 17 Years of Age. | 
AN IE. BY bed - 1 , CASE 
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l. A  Seiſed of Land in Fee, in the County Palatine of Chefer, had 4 
5 190 345 Son and two Daughters; he levies a Fine there of theſe Lands, 


Er ror. Cheſter, Fines, far Connfauce. ge droit come ceo, to B. who renders them back to A. for 
Aſſiſe, Summons and Life, Remainder to his Son in Tail, Remainder to the eldeſt Daughter 
Severance, Scire Fa- in Tail, Remainder to A in Fee; A. dies, the Son dies without Iſſue; 
cias, Forfeiture, Cu- the youngeſt Daughter brings a Writ of Error out of the Chancery at 
Rom. Weſtminſter,” in the Name of both the Siſters, as Heirs of A. directed 
Fuſticiario Ceſtrie, ſive ejus locum tenenti; at the Day of the Return of 

the Writ of Error, the eldeſt Daughter does not appear; ſhe is ſeve- 

red, and a Scire Facias, in the Name of the youngeſt Daughter alone, 

is awarded againſt the Heir of the Conuſee, ad audiendum Errores ; (for 

the Conuſee was dead) and a Mandate was directed Camerario Ceftrix 

to make a Writ there to warn the Terr-tenants of the Land: Theſe Si. 

re Facias's are awardable there, and returnable at the next Court after 

the Receipt of the Writ of Error; and the 'Tenants of the Principali- 

ty there, who are called Zdicatores terrarum, ſhall examine the Recorc 

for Errors in the Record: But they ought not to meddle with any Er. 

Tor in Fact; as Death, or a Releafe. LE : 

Note; If a Fine is The Errors aſſigned were, 1. The King's Silver was not entered in the 
WE 1 Roll at Cheſter: non allocatur, it is indorſed upon the Writ of Covenant, 
. the and that is ſufficient 2. The Concord is not ſigned with the Hand 
Fine upon the Ren- of the Chief Juſtice there: non allocatur; for that is not uſual, and the 
der of the Conuſee, Fine is perfect without it. 3. There is no Foot of the Fine there as in 
yer the Writ of Ei- the Common Pleas: It is not material, it is not uſed there. Judgment 
1 . was affirmed in Error. 1 


1. Reſolved, That a W rit of Error to reverſe a Judgment in Cheſter, 


1 Rol. Abr. 745. ſhall iſſue out of the Chancery at Me. and not out of the Chancery 


Dyer 345. pl. C, 350. there. 2. Reſolved, That upon any Fine or Judgment reverſed, a Si- 
Davis 62. a. re Facias ought to be awarded againſt the Terr-tenant; otherwiſe, if 
he be ouſted, he ſhall have an Aſſize: And 'tis the beſt Way to iſſue this 
Scire Facias before the Reverſal, for the Eaſe of the Court and of the 


Partics. 3. If the Fudicatores Terrar affirm or reverſe the firſt Judg- 


ment, this Judgment ſo affirmed or reverſed may be examined upon a 
Writ of Error iſſuing out of the Chancery at Hef. returnable in the 
King's Bench: If the Zudicatores Terrar* have affirmed the Judgment, 
where it ought to be reverſed, they forfeit roo J. to the King: And it is 
not materia] whether the Judzment was given by themſelves or their 
Predeceſſors. It ſeems, that in antient Times the Fudicatores Terrar 
made Uſe of the Advice of a Perſon learned in the Law, to judge 
there: At this Day, upon a Writ of Error, the Judges there give the 
Judgment of Affirmance or Reverſal; and yet if the Affirmance be er- 
roneous, the Fudicalores Terrar? forfeit 1001. The Treaſury is tenacious 
of the Forfeiture : This ought to be redreſſed. It ſeems that there is 

no Occaſion for a Sire Facias to the Terr-tenant upon this Writ of Er- 
ror ; becauſe the Errors in the Record can only be examined: Yet if 
the 'Tenant has the Releaſe of the Plaintiff in Error; upon the Refti- 
tution of the Plaintiff, the Tenant ſhall have an Aſſiſe. Nemo inaudi- 
tus ought to ſuffer any Loſs, Si non fit coutumax. 


CASE XXHEt 


55 El. | | | | | 
SI 325 8 A Forged a Cuſtomary of the Services and Cuſtoms of a Manor to 
r Fd 1 the Prejudice of the Lord: This is a Forgery of an Intereſt within 
Prerogati ve. Stat. 5 El. cap. 14. the Party grieved ſhall have double Coſts and double 
5 Co. 50. Damages; and upon Judgment in this Cauſe in the Star-Chamber, theſe 
3 Leon. 108. Damages and Coſts ſhall be levied (by an Eng Writ directed to the 
3 bd. Sheriff in the Nature of a Levari Facias) of the Goods, Chattels and 
Cr. El. 682. Lands of the Offender; and the Fine laid on the Offender for the King, 
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in this Caſe, ſhall wait until the Damages and Coſts are levied for 
the Party grieved: By the Courſe of this Court and the Common 
1118 By all the Fudges of England. 
For Coſts and Damages in Caſe of a Riot, Hillary 7 Fac. i. in 
the Star- Chamber between Heycnard and Sir John IVhitbrook ; up- 
on a Reference to the ſudges it was reſolved, that there is no Re- 
medy for them but the Impriſonment of che Offender until Payment; 
The Caſe of Forgery only is helped by the Statute of 5 El. cap. 
14. The Damages and Coſts for the Party ſhall be levied before 
the Fine for the King, only in Decrees and popular Actions; be- 
cauſe here the Proſecution of the Party is the Means by which the 
King comes to his Fine. But let the Proſecutor take Care that he 
do not delay the levying of His Ciſti, Gc. to the King's Prejudice; 
for if he does, the King's Exccution ſhall not wait. + 
Courts 2whoſe Proceedings are in Engliſh, as the Chancery and By 4 G. 2. cap. 
* Star-Chamber have no Power to meddle with Land, /o as to give ARE 77 
Poſſeſſion of it : Nut it may be otherwiſe by Act of Parliament: are to be in Eaglib. 
As this Eugliſh Bill in the Caſe of Forgery, by 5 El. cab. 14. The BY 16 and 17 C. 1. 
Caſe of Sir John WhitbrooFe of a Riot, is not within the ſaid Sta- n 


| Bo le : : of Star Chamber is 
tute of 5 £/. But the principal Cafe here, is, diſſolved. : 


CASE XXIV: 


| A B. and C. are Coparceners ; they purchaſe other Land than the . 5 
a I, 


X. Coparcenary Land to them and their Heirs; and by Inden- Covenant, Lieu & 
tures they cove ant every one with the other reſpectively for them County, Verdict, 


„ | and their Heirs, with every one of them and their Heirs, that the Sur- ray york 44 
; vivor or Survivors of them and their Heirs ſhall convey to the Heir 5 Co. 8: 18. 


for Heirs of the others who die firſt, ſeparately; at the Coſts of the 
Heir or Heirs, an equal Part with the Survivor or Survivors; they 
e WW purchaſed the Land in Kent; A. and B. die, the Heir of 4. ſues 
Covenant againſt C. and alledges that he tendered to C in Kent an 
Aſſurance to be made of the ſaid purchaſed Land: Whereas the 
Sale was made in Keut, and the Tender was, in Truth, in the 
County of Middleſex; and the Action of Covenant was brought 
| in Kent by the Heir of A. and Iſſue was joined upon the Tender 
of the Aſſurance, and it was found with the Plaintiff: He had Judg- 
ment, which was affirmed in Error. . 
Reſolved in this Caſe: 1. That this is a real Covenant which 
goes to the Heir of the Covenantee. 2. That the Plaintiff has his 
Election to bring his Action of Covenant, either in Kent where 
| the Purchaſe was made, or in Middleſex where the Tender was 
| made. 3. The Place of the Tender in this Caſe is alledged for 
Conformity, and is not Parcel of the Iſſue; and the finding of the 
| Tender by a Jury of Kent is ſufficient. In ſuch Caſe the Defen- 
dant ſhall have reaſonable Time to adviſe with Council to conſider 
of the Aſſurance tendered : For perhaps the Covenantor is illiterate, 
or 1gnorant of the Law ; perhaps the Place where the 'Tender was 
made was not convenient for doing ſuch an Act. In the principal 
to Caſe, the Iilue is not joined upon the Requeſt to make the Aflu- 
n ᷑lance, but only upon the Tender; and therefore it is only an Opi- 
- mon that the Defendant ſhall have reaſonable Time to adviſe con- 
ne | ning the Conveyance tendered. 2 Co. 5. Goddard's Caſe. 4. 
4 | [here is no Occaſion in this Caſe to mention in the Declaration the 

7, Names of the Perſons who fold the Land, 
= CASE 
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17 El. | 
Dyer 342- 
Deviſe, Diſcent, 
feffea Fratris. 
1 And. 47. 
Leon. 25. 


- Sixth Century. 


CASE XXV. 


Seiſed of Land in Fee has two Daughters by ſeveral Venters . 

IA. he deviſes a Moiety of the ſaid Land to his Wife for ) Years, ang 
Peſ that the eldeſt Siſter in die maritagii ſui ſhall enter into the other Moiety | 
A. dies, his Wife enters and educates the Daughters; the eldeſt Siſter 
enters with her Husband into the other Moiety ; the youngeſt Siſter 


yer 304, 291. dies without Iſſue; the Heir of the whole Blood of the younger Siſter 


Hob. 1:0. 


17 El. 
Dyer 343- 


ſhall have her Moiety : For the Poſſeſſion of the Mother for 7 Years waz 
an actual Poſſeſſion in the younger Daughter; and if the Wife had not 
entered at all, the Entry of the elder. Siſter, altho* of half Blood only, 
would have given Poſſeſſion to the younger Daughter. Adjudged in 
both Benches. | | 
Where there are 2 Sons or 2 Daughters by ſeveral Venters; and a Re- 
mainder or Reverſion expectant upon an Eſtate for Life is purchaſed by 
the Father; and the Father dies in the Life of the Leſſee; and the ei. 
deſt Son or Daughter dies in the Life of the Leſſee: The half Blood 
ſhall inherit: For in this Caſe the Claim is from the Father. So it is 
where the Father is ſeiſed in Fee; and the Father dies; and the eldeſt 
Son dies before Entry: The younger Son of the half Blood ſhall inherit, 
It had been otherwiſe, if the Father had made a Leaſe for Years, and the 
Leſſee had entered; or he had purchaſed a Remainder or Reverſion 
upon an Eſtate for Years, and the Leſſee had entered: Here the half 
Blood ſhould never inherit; for the Poſſeſſion of the Leſſee ſerves for 
both. Where the eldeſt Son ſurvives the Father, being of the half 
Blood to his younger Brother, and dies before Entry; the younger ſhall 
inherit the Father's Land. The Law in the Cale de poſſeſſione fratris is 
for the Siſter of the whole Blood to be Heir to her Brother, and not the 
younger Brother of the half Blood: The Reaſon is, every Heir of Fee- 
ſimple in Demeſne ought to make himſelf Heir to him who laſt died 


” JC. © 
n 


＋ H E Earl of Arundel being ſeiſed in Fee of the Manor of Haſelbier 


in the County of Dor ſet (of which Manor divers Copyholds are 


Conditions, 8 Parcel) grants one of the Copy holds to one Meryficld for Life; (and the 
n- 


holds, Cuſtoms, 


cidents, Entry 
geable. 

4 Co. 43. 

6 Co. 41. 

3 Co. 34. 4. 

6 Co. 41. a. 
10 Co. 37. a. 

1 Inſt. 229. b. 


Cuſtom there is, that the Widow of ſuch Copyholder ſhall have it for 
her Life) afterwards the Earl conveyed the ſaid Manor to A. Earl of 
Northumberland, and to the Heirs Males of his Body, the Remainder to 
Henry his Brother of the like Eſtate, with a Proviſo, that if the ſaid 4 
or Henry his Brother, or any Heir Male of their Bodies ſhould alien or 
diſcontinue the ſaid Manor, aut aliquam partem inde, aut aliquid facerent 
directe ant indirecte, ſo that the ſaid Manor ſhould not revert to the 
ſaid Earl of Arundel; that then the Donor and his Heirs might enter, 
as if the ſaid Donees reſpectively had died without Heir Male of their 
Bodies; afterwards the Earl of Northumberland takes Wife; af- 
terwards Meryfield dies, and his Wife has his Eſtate; and the 
Earl of Northumberland grants the ſaid Copyhold, which the ſaid Wi- 
dow holds, to one Langer for Life ; (the Cuſtom there allows ſuch Grants 
of Copyholds in Reverſion) afterwards the Earl of Northumberland com- 
mits Treaſon, and is attainted of it; and dies without Iflue Male; the 
Wife of Meryfield dies, the Earl of Arundel enters; Langer enters upon 
him ; the Earl brings Treſpaſs againſt Langer : Judged againſt the Ear! 
by the Judges of both Benches, upon a Peril Verdict found of this 
Caſe. The ſpecial Verdict found the ſaid Matter; and alſo the Statute 
of 26 H. 8. cap. 13. which gives the Forfeiture of Eſtates-Tail for Trea- 
ſon; (but it gives no Entry to a Stranger who has Right) and it found 
alſo the Statute of 33 H. 8. cap. 20. which veſts in the King the actual 
Poſſeſſion of Land of Perſons attainted of Treaſon, without Office found, 
and gives an Entry to Strangers who have Right. | _ 
5 0 Reſolved 


con- 
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Sixth Century. 


| Reſolved in this Caſe. 1ſt, That if a Manor, where there are 
Copyholds, be granted to A. upon Condition; and A. before or after 
the Condition broken, grants a Copyhold before Entry for the Condi- 


tion broken; that the Grantor ſhall not avoid this Copyhold; for zhe 


Coppbolder is in by Dominus pro tempore, and paramount the Grant. 
2. A Condition annexed to an Eſtate-tail, that ? Donee ſhall 
not marry, is void; for without Marriage he cannot have an Heir 
of his Body: I is otherwiſe of a Fee paſſed upon ſuch Condition; 
for the collateral Heir may inherit. A Condition, that the Wife 
of Tenant in Tail ſhall not have Dower, is a void Condition: So 
that Tenant in Tail ſhall not make a Leaf for Life or Years re- 
ſerving the antient Rent; or that he ſhall not ſuffer a Recovery ; 
theſe are void Conditions; becanſe repugnant to the Eſtate; as a 
Grant of a Manor, excepting the Court or Profits of the Court; this is 
void; for the Court is incident to, and an eſſential Part of a Manor. 
3. A Condition annexed to any particular Eſtate, as for Years, 
Life, or in Tail, that he ſhail not commit Felony, Treaſon, or 
any treaſonable Act, is good; that the Tenant in Tail ſhall not diſ- 
continue the Eſtate-Tail; that he ſhall not levy a Fine of it ar 
conuſans de droit come ceo, is a good Condition; for it reſtrains the 
Diſcontinuance of the Reverſion, which is a Wrong. 


4. The Attainder of the Earl of Northumberland, in the principal 


Caſe, is not a Breach of the Proviſo; for upon his Death without 
lſſue Male, the King's Eſtate is ended, and the Donor may enter: 
Neither is his Taking Wife, nor his Granting the Reverſion of the 
ſaid Copy hold, a Breach of the Condition; % laſt of theſe is war- 
ranted by the Cuſtom. 


5. A Condition, that the Donee in Tail ſhall not commit Treaſon, 


is a good Condition; but an Indictment of Treaſon will not give the 


Forfeiture, without an Attainder; for the Indictment does not prove, 

that he committed Treaſon. An Indictment is only an Accuſation ; 

an Attainder is the Proof that he committed Treaſon, 
CASE XX 


A Was indicted upon the Statute of 1 Fl. cap. 1. for aiding PB. 20 El. 


knowing him to be a principal Maintainer of the Authority 
of the See of Rome; (the Offender in ſuch Caſe is liable by the ſaid 


in the ſaid Statute has the Words, Upon Purpoſe and to 

the Intent to extoll the Pozwer of that See; theſe Words were 

omitted in the ſaid Iudictment; for which Cauſe the ſaid Indictment 

was judged inſufficient by all the Judges of Frng/and; for theſe 

Words make the Offence as to the Forfeiture of Pyemunire. 
CASE XXVIIL 


» before the Stat. 21 H. 8. againſt Pluralities, had the Pope's 
Bull to have and retain another Benefice with Cure along with this; 
afterwards the Stat. 21 H. 8. againſt Pluralities is made, by which 
the Bull is void; A. the 29th of April, 25 Il. 8. takes another Be- 
nefice with Cure ex Preſentaticne B. the Patron of it ; afterwards 
the Stat. 28 H. 8. c. 16. enacts, That Bulls before granted by the 
Pope ſhould be effectual with certain Limitations ; 4, having theſe 
two Benefices, obtains the Grant and Confirmation of the. King ex 


plenitudine poteſtatis ſuæ to enjoy them both; the 9 E/iz. in the 


Life-time of 4. the Queen preſents by Lapſe upon the Statute of 


Nun 


21 U. 


Dyer 363. 
Præmunire, Indict · 


Statute to the Forfeiture of Premunire. There are other Offences 5 Co. 58. 
mentioned in the ſaid Statute with other Penalties;) this Offence er 312. 


Had a Benefice with Cure of the Value of 8 J. fer Ann. and 20 El. 

Dyer 347. 
Duare Impedit, Plu- 
ralities, Lapſe, No- 
tice, Prerogatives, Pa- 
tent, Parliament. 


4 Co. 75, 79, 89, 


Davis 78. 


I Inſt. 344. 
Dyer 35 1. 
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Hob. 140, Kc. Colt 21 H. 8, her Clerk to this Benefice; who is admitted, inſtit 
and Glover's Caſe. 


* 
—— en naey 


uted, 
and inducted, and dies Incumbent; 11 Elis. A. reſigns the ſaid firſt 


Benefice, which remains void for four Years afterwards; the King 
preſents again by Lapſe; B. the Patron brings a Onare Imnpedit 
againſt the ſaid Clerk, and recovers by Judgment. 5 

Reſolved by all the Judges, 1. That in Caſe of Reſignation or 
tice given to the Patron. 2. That if the King preſents ratione lap- 
ſus, where there is no Lapſe; and his Clerk is admitted, inſtituted, 
and inducted ; that the whole is void, and he is not Incumbent; for 
the King was deceived. 3. 'The King cannot be an Uſurper of a 
Church, upon ſuch a Preſentation ; nor he cannot be a Diſſeiſor of 
Land. 4. This Church is void by Reſignation; for the Act of 
28 H. 8. had made A. incumbent as he was betore the 21 H. 8, 
without a new Admiſſion. | 1 

The King has a Fee ih an Advowſon, the Church voids; the King 
grants the Advowſon to B. the Avoidance ſhall not paſs. 

5 CASE -XXIX. 


Deprivation, no Lapſe ſhall incur to the King until after No- 


23 El. N Aſſiſe was brought of Lands in the County of Hereford, 
1 * $95. upon the Default of Appearance of the Recognitors, an Ha- 


oe ARG. Parlia- eas Corpora was awarded, but it had no Tefte the Juſtices ad- 
ment, Petition al Roy. journed the Aſſiſe, and gave a Day to the Parties to plead, in a 
: _ as toreign County; they plead there; afterwards the Aſſiſe is taken 
1 Koll. Abr. 745, in the proper County, and chaunts for the Plaintiff; the Plaintif 
753. has Judgment affirmed in Error. IN 

Theſe Errors were aſſigned. 1. The H. „ 
18 E. 3. 3 wy : gned. 1. The Habeas corpora has no 
Fitz. Officede Court, I effe; non allocatur; for the Law intends it to be awarded in the 
17. roper County. 2. Aft um 
„ oo y. 2. Af er the Adjournment a Reſummons was not 
bates for Want of a aWarded for the Recognitors; there was no Occaſion ; for Conti- 
Tefte 3 but 8 in the nuances were entered of the Aſſiſe in the proper County, upon the 
rincipal Caſe is 4 ae 7 . 1 
Nich Writ, wit. Roll of the Aſſiſe. 3. The Parties were adjourned to plead in a 


an Habeas corpora. foreign County; this is allowable; for the Statute of Magna char- 


ta only requires quod Afif.e capiantur in proprits comitatibus, vis. 
as to the Verdict; and fo it was here: Upon this Judgment affirm- 
ed in the King's Bench, Error was brought in Parliament. (Note; 
This Writ does not lie without a Petition to the King). In ſuch 
Caſe, the Chief Juſtice of the King's Bench ſhall carry up the Re- 
cord with the "Tranſcript of it to Parliament before the Lords, and 
there it ſhall be examined, and the Chief Juſtice ſhall carry back 
the Record into the King's Bench; and the Tranſcript ſhall be leſt 
with the Lords, and they will award a Sire facias ad audiendun 
Errores, returnable before them in ſuperiori domo Parliament the 
next Parliament. The Hire facias is returnable at the next Seſſion 
of Parliament. The Commons have not any Power of Judicature 
in Parliament. 21 E. 4. 49. 8 H. 5. Fitz. Error, 88. 
| : CASE TXL oy 
1 A N Husband poſſeſſed of a Leaſe for Years, aſſigns it to P. in 
Dyer 369. . Truſt for himſelf and his Wife; the Husband cannot aſſign 
bad La 155 this Truſt, for a Truſt is nothing in Law; and Uſes being abolith- 
Feme. _ ed and joined to the Poſſeſſions, this Truſt cannot be ſaid to be an 
1 Uſe; for if ſo, the 27 H. 8. of transferring Uſes into Poſſeſſion, 
l would be to no Purpoſe; for this Statute requires a Seiſin to the Ude, 
but there is only a Polleſſion in a Leſſee for Years. Aſſignments 0: 
Truſts beget Strife and Maintenance, and are void in Law. 
By the Fudzes of both Benches. 
= a 


4 


= 
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Heth Century. 1 


A Truſt of a Chattel goes to the Executor in Equity only; as a 
Truſt of an Inheritance to the Heir. A Truſt of a Leaſe for Years 
for a Wife, after the Death of the Wife, does not go to the Hus- 
band in Equity; as it was reſolved, A Truſt of a Chattel may 
be forfeited for the Felony or Treaſon of the Truſtor; as it was 
reſolved in the Cate of the Earl of Somerſet, attainted for poiſon- Hob. 214. 
ing Sir Thomas Ocerbury, concerning a Leaſe of the Cuſtom of 
ſweet Wines; which being a Leaſe for Vears, the Earl had ta- 
ken for himſelf in the Name of Sir 7h Daccombe. It ſeems that 
the Truſt of an Inheritance at this Day is not forſeitable for Treaſon 
committed by the Truſtor. An Uſe at Common Law was not for- 
ſeitable for Treaſon or Felony. Equity gives Relief upon a Deviſe, 
but not upon an Aſſignment cf a Truſt. Ar this Day where the 
Tenant of the Land is attainted of Felony or Treaſon, the Uſe 
and Truſt for this Land are extinguiſhed; for the King, or the 
Lord to whom the E'cheat belongs, comes in in the Poſt, and par- 
amount the Truſt; and upon a Title elder than the Uſe or Truſt, 
iz. the Right of his Lordſhip by Eſcheat for Want of a Tenant. 


CASE XXXI.. 


Hg D of the yearly Value of twenty Marks is given to the 22 El. 


Dean and Chapter of Paul's, and their Succeſſors; to the In- * * = 


tent that they ſhall pay ten Marks of it to a Chaplain to celebrate Chauntries, Forſei. 
Maſs pro defunttis in fide, and with the Reſidue to find an Obit; tes, Expoſition de 
| the ten Marks only were employed within tive Years before the Sta- + Os. 22. Lamb's 
ute of Chauntries: Reſolved by all the Judges, That the King Cake. | 
- WW {hall have only the ten Marks; for the Land was not given to find! _ 7 2 
a2 Chauntry Prieſt, Oc. but to the Dean and Chapter to pay for the 3 28 
Whole; and the Words of the Statute are, Where Land is given 10 Co. 83. 


co finda Pricſt. . 


— —- > a4 wa 


. 8 F upon the Marriage of his Son, and in Conſidera- 36 El. Collin verſus = 


J tion of it, uſed theſe Words upon the Land without any e PE 

1 WW Deed, My Son Fnftace, after my Wife's Death and mine, I give Plowden. 
this Land to thee and thy Heirs for ever: Reſolved by the Judges Pyer 297. 

| of both Benches, that nothing paſſes. At this Day an Uſe will not 5. 
« WW riſe without a Deed; and in this Caſe there was neither a Deed nor 9 Co. 136. Tho. 
l Livery, there was nothing but Words only to paſs a Remainder. fn Cafe. 
V the Judges of both Bences. Cake. 
In] Cities, Towns, or Burroughs, by Cuſtom a Man may paſs a Moor 458. 


Freehold by Bargain and Sale, by Parol without any Deed, Livery „ 2 az OW 


or Inrollment: Theſe Cuſtoms are preſerved and excepted out Bargain and Sale. 
of the Statute of Inrollments of 27 H. 8. cap. 10. —y— of I 
b . CASE XXIII. : 
Z Being poſſeſſed of a Leaſe for Years, of a Rectory, determi- 37 El. Ward's Caſe, 
n » nable upon the Life of B. grants Rent out of this Rectory ee 
„ to C. for Life; B. dies, C. not having made his Election in the Annuity, Election. 
, Life of B. altho B. is dead, yet C. ſhall have it as an Annuity for ere ah 
5 his Life if he will, and ſhall charge 4. with it. The Act of C. on- 1 the 148.2. 349.4, 
ly ſhall make the Election. 2 Ander, 1 


; By all the Judges if England. 
: | B This 
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This Grant hat no Rebate to the Leaſe, 10 therefore does 
not depend upon it: If the Grant of the Rent had been during the 
Grants. Leaſe, the Death of B. would have determined it. If 4, had no 


Eſtate in the Rectory, and had made ſuch Grant to C. it had dern 
a good Annuity to C. for Life. 1 


CASE XXXI v. 


25 ＋ A Act againſt Uſury was made 13 E. cap. 8. to continue for 


4 7 Kxvobi hive Years, and afterwards oil the End of the firſt Seſſion 
tion de Parols, Uſury, of the firſt Parliament next following; the ſaid Parliament of the 


N Publicum. thirteenth was prorogued; and another Seſſion of the ſaid Parlia- 
| 32 Caſes 228, Went was held upon the ſaid Prorogation, the 14 E]. and another 


Plowden 74. the 18 E/. and then the five Years expire. Every Seſſion is a Parlia- 
1 308. went in Law. Reſolved in this Caſe by all the Judges of England 

— that altho' the five Years expired, and that the End of the Seſſion 
= 47. 53. in eighteen, was in Strictneſs of Law, the End of the firſt Seſſion 


of Parliament after the ſaid five Years: Yet the Parliament in this 
Caſe ſhall be conſtrued, a Parliament which begins by a new Sum- 
mons, and not upon a Prorogation; and the End of the firſt Sel. 
ſion of ſuch Parliament ſhall be ſaid the End of the firſt Seſſion 75 
the ſaid Statute. This happened to be of the next Parliament 
23 Elis. and this Conitruction is pro bouo publico. 


CASE XXXV. 


"a | HE King licenſes A. to go beyond Sea for a | certain Time: 
| Dyer 275, 177. alter this Time is expired, A. is commanded under the Privy 
14 - dab. 3. Seal, upon his Allegiance to return into England; he does not obe 

Te : 5 4 his Goods, Chattels and Lands are ſeiſed into the King's Hands 5 
Licence. this Contempt: Reſolved by all the Judges of Eng land, That if 
+ Nah patents, AH. in this Cate has a Manor where there are Copyholds; and 
| Authority, Revoca- Timber fit to be felled each Scaſon; that the King may grant 
_ the Copyholds, and fell the Timber fo fit to be felled. I the 
Moor 188 King makes two Stewards to kecp Courts there; one of them by 
Poph. 18. himſelf, although with the * Conſent of the other, can neither keep 
Dyer oo * Courts nor grant Copies; for they have a joint Power. In this 


1 Leon. 9, 10. Caſe, the King's Grant, quamdin in mani bus noſtris fore contige- 
Moor 779 vit, is good; and ſuch. Patentee may keep Courts in his own Name, 
4 Leon. 140. 


2 Roll. Rep. 13. grant Copies and fell ſeaſonable Timber. | 

A Grant of a Wardſhip,  quamdin in mani bus voftris fore con- 

| tigerit, is good; ſo of the Lands of Fugitives; ſo of the Profits of 
Lands of a Perſon outlawed, in Treſpaſs or any perſonal Action; fo 
of Lands which a Felon attainted has in Right of his Wife; for 
theſe are only Chattels in the King. Outlawry in Debt, 'Treſpals, 
or other Action, gives only vefturam terre to the King; he cannot 
have the Land, or fell ſeaſonable Wood; as in the Caſe of Fugt- 
tives. 9 H. 6. Where the King has an Eſtate in Fee or for Life in 

any Land, the King's Grant of it, quamdiit in manibus noſtris 
fore contigerit, is a void Grant ; for ſuch a Grant was never heard 
of; and it is not determinable by any collateral Means; as in the 
Caſe of a Ward, by Livery at full Age, or making bim a Knight; 
in the Caſe of Fugitives or Outlawry, by Pardon or Death. I be. 
King may revoke his Licence to ſtay beyond Sea for a certain 


Time, before ſuch Time expires; for this concerns the Loyalty of 
the Subjett, and the Publick Good. 3 


4 | CASE 
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CASE XXXVI. 


Seiſed in Fee of divers Lands, and baving two Daughters Cove- 27 El. 

. nants in Conſideration of Blood to ſtand ſeiſed to the Uſe of him- 2 C. 175. 
ſelf for Life, the Remainder for one Moiety to B. his Daughter and 1 Cole 
her Heirs, for the other Moiety to the Uſe of D. his Daughter and her Cr. El. 54 
Heirs; with Power to demiſe the ſaid Land or any Fart of it for Life Moor 144, 372. 
or Years, for Payment of his Debts or Funeral, or other good Conſide- Bridg. 55. 
ration; A. afterwards demiſed to B. for 1000 Years, Parcel of the 

Land conveyed to D. Adjudged and affirmed in Error, that this De- 

miſe to B. for too Years is not good: For the Covenant is general, 

and the Perſon uncertain; and there ought to be another Conſiderati- 

on than the Conſideration formerly mentioned: And this Demiſe has Hob. 1117 
no other Conſideration than that of Blood. 2 Roll. 783, 786. 


To a Limitation of an Uſe upon a Fine, Feoffment or Recovery, 1 he 1 1 
with ſuch Power; there is no Occaſion for any Conſideration: There Moor A ; 
is Occaſion upon a Bargain and Sale, and Covenant to, raiſe Uſes, A Cr. Jac. 168, 175. 
Bargain and Sale for diverſe Conſiderations in general is good with an 1 Ander. 141. 
Averment of Money paid, or other valuable Conſideration, with an In- 2 85 79; - 
rollment of the Indenture as the Statute requires. If there be a Co-' © 1 
venant to raiſe Uſes, with a Power to limit an Eſtate or Eſtates to any 
of his Blood; altho' this te general, yet he may limit an Eſtate to any 
t of them: For the Conſideration is certain. If B. publiſhes that he has 
a good Leaſe for 10c0 Years; altho' he has not ſuch a Leaſe; he is not 
ſubject to an Action of Slander : For this is his own Title: But if ano- 
ther publiſhes it, he will be liable to an Action of Slander : For 7mmi/> | 
cet ſe rei alien, nibil ad fe pertinenti. A. kills B. ſe defendendo: In Ap- 2 Co. 3. b. 
ö; pea} by the Heir of B. for the ſaid Death, altho' it be ſo found, no 
Damages ſhall be given to the Appellee. 22 AF. pl. 64. A. recovers 
Land in a Court-Baron by Plaint, without the King's Writ, and en- 
ters; he is not a Treſpaſſer; for he has ſome Countenance of the Law. 
| Dyer 285. Keyleway 26. For moving or carrying on vexatious Suits, a 
Man may be indicted for a Common Barreter. 4 Co. 


od 


CASE XXXvI.. 


A Seiſed of Land in Fee, covenants with B. in Conſideration of K 2 
Blood, Payment of his Debts, and Diſcharge of his Funeral, to jc N Caſe, 

ſtand ſeiſed to the Uſe of G for the Life of A. and after the Death of ia the Rector of Che- 

A. to E. for 24 Years for Payment of his Debts and Diſcharge of his dington's Caſe. 

Funeral; and after the End of the ſaid Term to the Uſe of his eldeſt Uſes, Livery, Eſtates. 

Son in Tail; A. is attainted of Treaſon : He has nothing to forfeit but 

his Life, and after his Death the Eſtate belongs to his eldeſt Son by the 

laid Limitation ; for the Term of 24 Years is void; becauſe E. is not Raym. 48. 

made Executor to A and C. has not any Eſtate, for he is a Stranger to Moor 494. | 

is Blood. ow FF | 2 Roll. 260, 784. 


By all the Fudges of England. 
Whence it follows, 1. That a Covenant to ſtand ſeiſed to an Uſe for 
Payment of Debts and Diſcharge of the Funeral of the Covenantor, 
will not raiſe an Uſe; if he to whom the Uſe is limited be not Execu- 
tor to the Covenantor: For to the Executor it belongs to pay Debts 
and diſcharge Funeral Expences. 2. A Covenant or Bargain and Sale, 
after the Death of the Covenantor or Bargainor, if the Conſideration 
be good, will raiſe an Uſe to the Covenantor or Batgainor for Life: So 
of a Limitation of an Uſe upon a Feoffment, Deed or Recovery; for 
an Uſe is a volatile Creature, and may commence at a future Time: 
Not ſo where an Eſtate paſſes by Livery ; to avoid Abeiance, and 
to avoid the Inconzruity, that any one ſhould have a particular E- 
ſtate without a Donor or Leſſor: And this is by a Rule of the 
Common Law. In the Caſe of an Uſe, it is raiſed out of the Freehold, 
E | N i OOO and 


35 El. 


N there had been a Reverſion in A. and the Limitation of ſuch Uſe b 
| Caſe. A. who has the Fee, cannot make his Heir a Purchaſer of the Uſe, 
Uſes, Eſtates, Leaf and if A. makes a Leaſe for 1000 Years to begin after the Death of Te- 
Go and Re- nant in Tail without Iſſue, it is good; for it is taken out of this Re- 
FI 06: verſion in Fee. 

Litt. Rep. 306. | By all the Fudges of England. 

1 Rol. Rep. 402, A. ſeiſed of Lands in Fee, makes a Leaſe for Years to B. Remain- 
442. der in Tail to C. Remainder to the Right Heirs of B. in this Caſe B. 
N 43. has nothing in the Fee; it is a contingent Remainder to the Heir of 


ius Wolwitch. 


more than 107. per 
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125 and when it is raiſed, the Act of Parliament of 2 H. 8. of Uſes, tranſ. P. 
fers it to the Poſſeſſion. 3. A void Limitation and no Limitation are gt 

of the ſame Effect: A Leafe for Years to begin upon a void or impoſ. 

ſible Limitation, begins immediately; ut res valear, and to avoid Re. of 
pugnancy in the fame Deed. 4. A Leaſe for Life to A. Remainder to ry 
A. for Years, is a good Remainder to him. $5. A Limitation of an Uſe „ 
after the End of a Term for ſo many Years, (where there is a Limit.. v 


tion of Years upon a void Eſtate) to begin after the Term for Tears i; 
ended, ſhall begin immediately : Ir is otherwiſe if it be to commence 
after thoſe Years, without mentioning the Term. 35 H. 8. 3, 
Caſes 237. % 
CASE XXX VIHI; A 

Makes a Feoffment in Fee to B. to the Uſe of C. for Years, 
> Co. 7. Farl of + Remainder to the Uſe of B. in Tail, Remainder to the Uſe of the 
Bedford's Cale. Right Heirs of A. This Remainder is void as a Remainder ; it isaRever. 


1 Co. 113. Chud- ſion A. If he had not limited an Uſe in Remainder after the Eſtate-Tail, 


See 10 and 11 W. B. If C. dies without Iſſue in the Life-Time of B. the Remainder is 
3. cap. 16. for ena- void; for the Foundation and Support of this contingent Remainder 
bling poſthumous fails; for it ought to have a Freehold to ſupport it when the Remain- 
— der falls ont; and in this Caſe it is not ſo; for C. dies without Iſſue in 

the Life-Time of B. and B. during his Life cannot have an Heir. 
In this Caſe a Leaſe for Vears made by B. is of no Effect any lon- 
ger than for the Vears firſt limited to him; for he has nothing in the 
Remainder. A. makes a Leaſe for Life, Remainder to the Right 
Heirs of F. S. the Leſſee for Life makes a Feoffment in Fee, in the 
Life of 7. S. A. may enter. 9 H. 6. A. leaſes Land for Life to B. the 
Remainder to the Heirs of the Body of 7. D. B. in the Life of J. D. 
furrenders to A. the Leſſor; the Leaſe, notwithſtanding the Surrender, 
ſhall ſupport the contingent Remainder to the Heirs of the Body 
of F. D. So that if F. D. dies having Iſſue, in the Life-Time of 5. 
the Iflue of 7. D. ſhall take the Eſtate. See the Pleading in Archers 
Caſe, 1 Co. 63. for this Point; and Chudlezgh's Caſe 1 Co. 113. Leſſee 
for Life, Remainder for Life, Remainder to the Right Heirs of J. &. 
Leſſee for Life makes a Feoffment in Fee; J. S. dies in the Life-'Time 
of him in Remainder for Life: 'This Right of Remainder for Life 
ſupports the contingent Eſtate. a 

at CASE XXXIX. 

Eſolved by all the Judges of England; where Intereſt runs to 100 
1K per Cent. and a Bond or Mortgage is taken for Half an Year 
Coke 293. for 5 J. and for other 5 J. at the End of the Year; that this is not Uſu- 
Ulury. ry. A Mortgage and a Bond to pay the Intereſt, is not Uſury ; buta 
If Land of 10% Va- double Security. To take more than 10 J. per Cent. in the Cafe where 
5 = _ / the Bond or Mortgage is forfeited, is not Ufury. * In a Mortgage, al- 
* Year, and the tho' there is a Covenant in the Indenture of Mortgage, that the Mort- 
Mortgagee occupies gageor ſhall enjoy it until Default of Payment; yet if the Mortgagee 
the Hand, and it is takes the Uſe and the Profits, it is not Uſury.] If A. promiſes to B. 
worth ſomething 100 J. for 101, Intereſt at the End of the Vear; and B. pays the Intereſt, 
% this is not Uſu. but has not the 100 J. of A. this is not Uſury; it is only a Breach of 


— — — —— 


45 El. Barnes ver- 
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ry: For Care, La. gg abt > IST Pro- 
bour and the Chargeable Culture of it are to be conſidered. | | 

* 1 have ventured to render the Paſſage within this Mark [] different from the French, which I take to 
be muſprinted, and which runs thus. In Mortgage, coment ne ſoit Covenant im le Indenture de Mortgage, 
quod Mortgageor enjoyera ceo jeſque default de Payment, fil Mortgagee ne priſt le uſe & les profits, neſt Uſury. 
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Promiſe. 37 H. 8. cap. 9. 13 El. cap. 8. 21 Fac. I. cab. 17. are the 12 Annæ, cap. 16. 
gtatutes now in Force for Uſury. 
If a Grant of a Rent, or a Leaſe for 20 J. per Ann. for 20 Years, 

of Land which is worth 10 J. per Ann. be made for 1007. it is not Uſu- 
ry, if there be not an Agreement that this Grant or Leaſe ſhall be 
void upon Payment of the Principal and Arrears incurred, or the like. 
When more is paid than 10 J. per Annum, when Intereſt runs fo, al- 
tho! an Agreement be by Parol as above, and the Grant or Leaſe be by 
Deed, or Fine levied upon ſuch Agreement: It is Uſury notwithſtan- 
ding, by the Force of the ſaid Statute. 


CASTS XL 


Tenant in Tail to him and the Heirs Males of his Body, has two 21 El. 


| Sons; he makes a Leaſe for Life, and afterwards ſuffers a com- 1 Co. 88. Shelley's 


mon Recovery to the Uſe of himſelf for Life, Remainder to B. for 8 


24 Years, Remainder to A. and the Heirs Males of his Body, and to Common Recovery, 
i the Heirs Males of the Bodies of the ſaid Heirs Males; the eldeſt Son Eſtates, Diſcent, Re- 


dies, his Wife enſeint with a Son born afterwards, called Heury; A. dies lation. 
ni the Morning the 91% Day of October, the firſt Day of full Term, Co. 93 b. 
| (which then began the 9th of October) at which Day, the 9th of O#o- 
ter, the Recovery was ſuffered ; A. having before conſtituted an At- 

- W torney to appear for him; this Recovery afterwards was returned exe- 

| cuted; and after the ſaid Execution, the Wife of the elder Son had a 
f Son called Henry as aforeſaid : Reſolved that Henry has the Right to 
SW this Land; and not the younger Son of A. 


r e By all the Fudges of England. © : 
1. The Death of A. does not deſtroy the Recovery: For the Writ ; Inſt 361 b. 
n of Entry was returnable Ofabis Michaelis; and the Recovery has Re- Moor 141. 
lation to the firſt Day of the ſaid Return; which is the 7 Ocfol er, the Pyer 374. pl 15. 
| Day of the Eſſoin; and A. was then alive. 370. P gg 
e 2. The younger Son before the Recovery executed was ſeiſed of the , Sid 35 
rt WH firſt Intail: For this was not barred before the Recovery was perfected: 1 And. 50. 
e Yet the youngeſt Son ſhall not have this Land: For after the Execu- 1 Jones 10. 
e tion of the Recovery the Intail ceaſes, and the ſaid new Intail limited og" 108.3. 
) upon the Uſe of the Recovery ſhall rake Effect; and the youngeſt Son © . 
75 is in of this 2d Intail which he has by Diſcent; and therefore the Son 
0 of the eldeſt Son ſhall have it, and avoid this Diſcent to the younger 
, Son. 1 | | 134 PE EL | 3 "RL 
3. Altho' A. had nothing of the ſald ſecond Intail, becauſe it was not Cro. El. 168. 
e executed in his Life- time; yet this Recovery barring the firſt Intail, * poi 
. ſaid Uſe of the ſecond Intail deſcends upon the ſecond Son : Which is Ball. 7 I. 3 


ic gain diveſted by the ſaid Henry. And altho' the Father, viz. A. died 
fe and had nothing in the ſaid Uſe or Intail when he died; yet upon the 

briginal Limitation and original Agreement, A. was to be Tenant in 
Tail by the ſecond Intail. As in Caſe of an Exchange, one of the Ex- 
changers enters and dies, and the Heir of the other who had not en- 
tered, enters after his Father's Death: He has it by Deſcent, altho' his 
Father had nothing in it. So of a Covenant upon a Conſideration and 
a Condition precedent to raiſe an Uſe to A. and his Heirs, and A. dies 
before the Performance of it, and the Condition is performed afterwards: 
Yet the Heir of A. ſhall take by Diſcent. So of a Condition broken 
in the Life-Time of the Father, or after his Death; and the Heif en- 
ters tor the Condition broken; the Heir is in by Diſcent. So of a Fine 0 
ſur renden to the Conuſee and his Heirs; and the Conuſec dies before 2 l 
Entry: His Heir ſhall have it by Diſcent. . 

4 The Recovery aforeſaid(altho' the Land was in Leaſe for Years) does no: 
veſt any Freehold in the Recovery, before Execution of the Recovery. 
If A. had died before the Eſſoin- day, the Recovery might have been avoi- 
ded; For there was no Tenant to the Præcipe. So of 2 Covenant to levy a 
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21 El. 

t-Co; 54. Capel's 
Ciſe. „ 
Common Recovery. 
Fauxer de Recovery. 


_ Leaſe, Rent-Charge and Statute. 


Moor 158. 
6 Co. 42. a. 
10 Co. 37. b. 
2 Roll. 396. 
Cre. El. yrs. 


** 


Fine; the Death of the Conuſee before the Return of the Writ make, 
the Fine levied erroneous: For the original Mrit abates by ſuch Death. 

A. covenants with B. to levy a Fine Oct Michaelis 1 Caroli, A. acknow. 
ledges a Statute to C. 8 Odlobris the ſame Year; the Fine is levied ac. 
cording to the Covenant and the Conuſance taken the 12 Octobris a 
foreſaid : This Conuſee ſhall avoid {aid Statute by Relation to the Day 
of the Eſſoin, which was before the ſaid 8 Day of October. Michael. 
mas Term now begins the 23d of October, by an Act made 16 Car 1. 


- 


CASE XLE: 


Tenant in Tail, Remainder in Fee to B. or the Reverſion in Fee tg 
B. B. makes a Leaſe for Years, or grants a Rent-Charge, or ac. 
knowledges a Statute; A. afterwards ſuffers a common Recovery, and 
dies without Iſſue: This Leaſe, Grant of a Rent, or Statute are avoida. 
ble by ſaid common Recovery: Otherwiſe the Recovery would be of 
no Effect to the Purchaſer: And the Recovery is paramount the ſaid 


E: By all the Judges of England, 
Theſe common Recoveries were introduced in the Time of H. 8. They 
were never heard of before. It is only a Conveyance by Conſent, and 
the Value is only a Fiction: And becauſe it is but a Fiction, it does not 
bind a Remainder, or Reverſion to the King. It deſtroys voluntatem Dy 
natoris, it enables the Tenant to deſtroy the Eſtate of his Lord. A Do- 
nor makes a Gift in Tail to hold of him by Knight's Service; this Te. 
nant by a common Recovery ſhall deſtroy the Tenure, and the Eſtate 
of his Lord, and ſhall give to a third Perſon the Remainder or Rever- 
ſion which his Lord, Ec. had, and which he who gives it, had not. Jus 
alienum vendit, dat quod non habet. Tenant in Tail ſhall not avoid his 


own Leaſe by ſuch Recovery, nor a Rent granted by him: And yet the 
Recovery is paramount. Theſe Recoveries are not now to be drawn 


in Queſtion. Communis Error facit jus. As Fines to bar Intails were in- 


troduced by Statute Law; it ſeems very neceſſary that a Statute ſhould 
be made, to make good the ſaid Recoveries for the Time paſt and to 


come. The Common Law, which cannot endure Repugnancies, and 
Incongruities, requires this: It is an Incongruity that the Leaſes of the 
Tenant in Tail who ſuffers a Recovery, or the Statutes acknowledged by 


him, ſhall bind the Recoveror who comes in Paramount. In the Time 


of Judge Littleton ſuch Recovery would not have avoided a Remitter ; 
as appears in his Chapter of Remitter. There is no Occaſion for a Sta- 


| tute of Fines, if ſuch Recoveries will ſerve. In Caſe of Tenant for 


Life, Remainder in Fee, it will not ſerve; and yet if it had been upon 
a 'Title paramount, or if the real Value was recoyered, it would ſerve. 


Writs of Entry in the Poſt for Advowſons in Groſs, Fairs, Markets and 
Liberties; Diſtreſs for Rents where there is no Reverſion, nor 'Tenure, 


nor Grant: As where a Gift in Tail is made, reſerving Rent to the 
Donor and his Heirs; and the Tenant in Tail ſuffers a common Reco- 
very: A Diſtreſs is allowed for this Rent. Theſe Incongruities the 


Common Law, which is right Reaſon, abhors: Aud that Recoveries 


ſhould be ſuffered by Infants to bar them; and the like of Feme Co 
verts. RN | 11 ; 

Ante prolem ſuſcitatam Tenant in Tail could not alien at Common 
Law; but he may by theſe Recoveries. e 


Where he in Reverſion upon an Eſtate-Tail grants a Rent-Charge, 
and Tenant in Tail diſcontinues ; this Reut- Charge is of no Effect until 
the Recontinuance of the Eſtate-Tail by him inthe Reverſion, altho' Te- 


nant in Tail dies without Iſſue: But where a Recovery is had by Col- 


luſion againſt Tenant in Tail, and he dies without Ifſue ; ſuch Grantee 
ſhall falſiſy the Recovery: Tor he is a Stranger; *tis otherwiſe of Parties 
| and 
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and Privies to ſuch Recovery. Where a Recovery is againſt Te- 
ghant for Life, it mult be by a Writ of Entry; if againſt Tenant in 
Tail, it muſt be by a Formedon for the Heir in Tall. | 
As the Law is taken at this Day for Common Recoveries; if Te- | 
. nant in Tail, the Remainder in Fee, is attainted of Treaſon; a com- 

mon Recovery in his Life-time, in which Recovery he is Tenant or 

Vouchee, does not bar the ſaid Remainder; for the Eſtate-tail veſts 

in the King without Office; if he dies and the Heir of his Body is 

vouched, this alſo is no Bar to the Remainder; for in this Caſe of 
o WW '[reaſon, the Eſtate-tail did not deſcend upon him, and it was vel:- 
dd before in the King without Office. 33 H. 8. cap. 20. Weff. 20. 
y | de donis, is repealed by the Statute of 26 H. 8. c. 13. for the For- 
F Feiture of Eſtates-tail for Treaſon, and where a Forfeiture is given, 
q it corrupts the Blood, and therefore 7he Hſtatè never was in the Heir 
in Tail; tis otherwiſe in Caſe of an Atcainder of Felony ; for I/e/e. 2. 

| preſerves the Blood deſcendible in this Cafe. Hobart in Shefeild's 

y Caſe, againſt the Opinion in Dozvry's Caſe, 3 Cv. S. for this Point. 
d Sir Will. Pelbams Caſe 1 Co. 3. 32 H. 8. c. 31. 14 Eh. c. 8. 2, H. 8. 
ot Theſe Recoveries occaſioned theſe Statutes ; for where there is a Re. Br. Caſes 91. 
= W covery againſt 'Tenant for Life, Remainder in Fee, and the Vouchee * C. 14. b. 


enters generally into the Warranty ; the Recovery in Value went to 
him in Remainder. 32 l. S. c. 31. helped this Caſe, where Tenant 
for Life is Vouchee ; the Statute of 14 El. helped it, where he is Te- 
nant or Vouchee. Between theſe two Statutes, Tenant for Lite, being 
the Tenant in Poſſeſſion, ſuffered ſuch Recovery: It was adjudged a 
Forfeiture by the Common Law. Penant for Life confeſſes a real 
Action brought againſt him by Colluſion; this is a Forfeiture. 5 . 
7. 3. So if he joins the Miſe upon the mere Right. Onod merm eff, 
a me, fine me, atiferri non poteſt; it is objected, how ſhall Tenant 
in Tail provide for his Daughters or younger Sons, or redeem him- 
ſelf if he be Captive? And?! how ſhall Purchaſers have ſure Eſtates ? 
* Tenants in Tail ought not to make ſuch Proviſions ex rapto. 
After the 13 E. 1. until the 4 H. 7. the Publick proſper'd, although 
Eſtates-tail could not be deſtroyed. Our Anceſtors were frugal. 
Purchaſers at this Day by Fine, may be fure of the Eſtate-tail as 
long as it ſhall laſt; and /o nay the Purchaſer of the Reverſion, it 
the Reverſioner will pals it. This is a covetous avaritious Objcc- 
tion, and has not legal Juſtice in it. : 


"CASE. XL 


HE King ſeiſed of a Manor in Tail, Remainder to his right 41 Fl. 
_ Heirs, grants this Manor by Patent to 4. in Fee; this Pa- LEE 40. b. Aton 
tent is void; for the King intended to paſs one entire Eſtate in Parent n 
Fee, and not by Fractions. 1. For the King's Life, and afterwards Meor o 
to be made void by the Succeflor, Heir in Tail; and afterwards 3 54.5 
to be revived again, Where the King dies without _ 4. T: 

1 Hy all the Fudges of England. 

This is an hard Caſe; where the King is not deceiv'd in the Con- 
ſideration, nor in the Effence of the Eſtate, and where the King 
has no Prejudice; but the poſſible Prejudice is to the Patentee ; the 
King's Patent ought not to be avoided. "This Grant is good in the 
Caſe of a common Perſon. Principis beneficium decet eſſe man- 
furum, It is for the King's Honour to maintain his Patents; and 
it is a Diſhonour to him to avoid them, by too nice and ſubtle Con- 
firugions: And frequently it is to the grievous Loſs of the Patentee. 
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ac einn 1,0: CAS E XILIII. 
tC: A | Bargains and ſells, a Manor, to which an Advowſon was appr. 
2 Co. 69. b. Crom- » dant, to B. in Fee by Indenture not inrolled, rendring the year. 


2 Co.51.a, 2. Refolved,; Altho' the Proviſo be placed in any Part of the Deed; 


1 Inſt. 185. b. 3. Reſolved; That in this Caſe, neither the Rent nor the Condition 
YVaugh; 54: is extinct, but remain by Force of the faid Statute of Uſes and ſaid In- 
2 C. 72 b. denture; and although A. has only an Eſtate-tail in the Rent, the Re- 


well's Caſe. 


ly Rent of 42 J. per Amin to A. and his Heirs; with a Clauſe of Di. 
88 10. ſtreſs, and nomine pane for Default of Payment, and it was agree 
Extinguiſhment, Ac- between them that A. ſhould levy a Fine to B. of the ſaid Manor with 
ceptance. the Advowſon, ſur conuſans de droit come ces, and that B. ſhould render 
Moor 105, 471. to him the ſaid Rent as aforeſaid; and it was agreed by the ſaid Inden. 
! —_ 65 *3% ture, that a Recovery ſhould be ſuffered to the Intent aforeſaid, pro- 
Cro. El. 891. vided that B. ſhould grant the Advowſon to A. for Life; and it was fur, 
Yelv. 3. ther agreed by the {aid Indenture, that all Aſſurances afterwards to be 


Noy 44. made of the ſaid Manor and Advowſon ſhould be to the Uſes afore. 


N. Bendl. 201. pl. 


75 ſaid; a Recovery is afterwards ſuffered of the Premiſſes; and afterwards 


2 Bult. 251, 255. 4 and B. levy a Pine fur connſans de droit come ceo to C. of the ſaid Ma. 


nor with the Advowſon; and C. rendred the ſaid Manor with the Ad. 
vowſon, to B. in Fee; and the ſaid Rent to A. in Tail, the Remainder 
to a Stranger in Fee; B. dies before any Grant is made by him of the 
Advow ſon to A. and A. made no Requeſt to B. to have the ſaid Grant 
made to him; A. enters into the Manor for Breach of the Condition. 
Reſolved by all the Judges of England, and Barons of the Exchequer ; 
2 Roll. Rep. 356. . That this Proviſo makes a Condition; and that it was well crea. 


Godb. 418. ted by Force of the Statute of Uſes of 27 H. 8. altho' the Eſtate veſted 
1 Jones 169. after the Condition was created and made. At Common Law it had 
ya” 3 „% not been good; for at Common Law the Condition ought to be annex. 
I 4 ed to the Eſtate by the Deed which creates the Fate; and at the Time 
1 Roll. 518. when the Eſtate is created; or by another Deed delivered at the ſame 


Time when the Eſtate is made. The Statute of 27 H. 8. ordains, That 
the Eſtate ſhall veſt in the ſame Manner as the Uſe did; and by the 
Common Law an Uſe aroſe by Bargain and Sale, and a Condition wa: 
annexed to it; and in like Manner it ſhall veſt by the ſaid Statute, up- 
on Transferring the Poſſeſſion to the Uſe. 


. _ 6 


yet if it be ſubſtantive and independent, and relates only to the Eſtate 
* 2 Ander. 71. paſſed ; it is a Condition: If zt be * qualified, it may amount to Cove- 
Dyer 47. Pl. 11. nant only; if there be a Proviſo and Covenant in the Deed, it 4 may 
I Inſt. 146. a. | | b th | „ 5 ET, | $ 
Dyer 150. pl. 83. enure to dom. 5 1 5 | | 
+" 2 Co. 71. b. Cro. EL 242, 385. Winch'36. | Lane 109. 2 And. 20. Moor 706. Poph. 116. Hard. 49. 


mainder to a Stranger in Fee by the Render of C. yet this being by 

the. Conſent of B. (C. being only an Inſtrument between them) the 

Acceptance of a lefler Eſtate by B. is as if the Fee of the Rent haf 
been rendered to him. ; 5 : 

4. A. conveys an Eſtate to B. upon Condition, That he ſhall grant 

a2 a Rent out of the ſaid Land to A. in Fee; B. grants the ſaid Rent tv 

Al. in Tail; A. accepts it: The Condition is not broken. 2 


1 Rell. 438. F. The Condition in the principal Caſe was broken, becauſe B. did 
Moor 10% not grant the Advowſon to A. in the Life of B. although no Requeſt 


i Inft. 208.5. 218.b. was made; the Law is the fame in the Caſe of Land, and that the 
WR > Feoffee ſhall reinfeoff the Feoffor, and the Feoffee dies without making 
— Ho ſuch Re- infeoffment; Underſtand this, although the Feoffor made no 
Requeſt, where no Time is limited for making the Refeoffment : But if 

there be a Day limited for making the Refeoffment, and the Feoffee dies 


t 1 Inſt. 219. a. before the Day without making it; it is no + Breach of the Condition; 


2 Co. 79. b. for the Act of God has taken from him the Time given to him; there- 
1 Roll. 438, 430. fore in this Caſe, it is neceſſary to inſert, that the Feoffee and his 
Moor 472. Heirs beforeſuch a Day, ſhall make ſuch Eſtate. In the principa! Caſc 


1 Inſt. 222. of the Grant of the Advowſon ; if before B. had regranred it to A. the 
2 Ander. 73. 13 5 . © Church 


1 ˙—.Ä 0 n. 


3 


6 doe ous... tl. 


Nxth Century. 5 


"2. 8... 4 5 wa oats „* „ 


E . had happened to be void; this had berg a Breach of the 


Condition: So of a Rent agreed by a Grant with a Condition to i 7:5. Rep. 554 
be paid yearly at Michaelmas ; and the Grant is made after Micha- 459 
elmas ; the Condition is broken. 

6. A Feoffment is made to two, upon n to reinfeoff the : Rot 455 
he by one dies: The Condition is not broken; the other may 
perform} it, if he has not incumbered the Eſtate by taking a Wife, 
nknowledging a Statute, ' or the like; but if be has done ſo; it is 
otherwiie; and the Condition is broken. If the Feoffment be made 
to infeoff a Stranger; the Feoſſce has not lime during his Life; as 
he has in the Caſe where he is to, reinfeoff the Feoftor ; o 


— 


ought to do it in convenient Time. If a Peoffment be made upon! 8 208. b 

Condition to infeoff the Feoffor and a Stranger; and the Feoffor 119, * 

dies; it ought to be made to the Stranger: And the Feoffor in his s H 4. 24.4 5, 
Life-time might haſten it by Requeſt; and the Feoffee in his Lite- 


time ought- to make this Re- infeoffment to the Feoffor and the 


| Stranger z or to him of them who ſurvives. 


12 A SE XLIV. 
| Seifed of Land makes a Feoffment, thereof bo; 2, ien Con- zo Eis. 
» dition, to convey it to A. for Life, Remainder to the eldeſt? Co. 5% Je. 


Ga of &-in Fee; A. takes the Profits, and makes a Leaſe of the. 
Land to C. for Years; and yet continues the Poſſeſſion in bimſelf; 

B. acknowledges a Statute to a Stranger; the Years expire; A. 

makes a F >coflment of this Land with Warranty to his ſecond Son; 

YB. enters in the Life of A. and infeoffs the elder Son: This F ebf. 


ment was good and lawful; ſo adjudged and affirmed in Error. 


Reſolved 1ſt, That 4.s Taking the Profits, and making a Leaſe Ero. Cat. 503; 304 
for Years, Was a Dilleifin to F. and ſuſpended the Condition. 
2. That in this Cafe, an Uſe does not reſult to 4. for Life, Re- 
mainder in Fee to his eldeſt Son: If that ſhould be ſo, the Statute 


of Uies would veſt the Eſtate; and B. could not make a Leaſe for 


Life to the Father, Remainder in Fee to the eldeſt Son. 3. A 1 Ind. 222. a, 
Feoftee upon Condition to reinfeoff is difleiſed, during the Diſſeiſin 2 Ander bh: 
the Feoffee acknowledges a Statute; the Land during the Diſſeiſin“ e 49 


is no liable to this Statute; and it is no Breach of the Condition. 


4. When the Father, being a Diſſeiſor, made a Feoffment with 
Warranty; he extinguiſhed” the Condition, and B.'s Entry in the 
Lite of A. avoids the Eſtate and the Warranty. 


C:ftuy gue uſe at Common Law, or Ceſtuy que 1ruft at this Thy X 


takes the Profits; it is not a Ditleilin for the Feoffee conſertir tas 


cently; and in the principal Cale there was neither Uſe nor 'I ruſt; 


but an Eſtate paſſed upon Condition, 


ASE XI. V. 


A Makes x Leaſe for Years of Land in Dale to D. rendering 44 Elix 
E 


yearly' Rent; . has other Lands of Inheritance in Date, 3 7. F — 


B. leaſes to & for Liſe the ſaid Lands leaſed to him for Vears; and Fines, Covin, Aren 
afterwards P. levies a Fine with Proclamations of all the ſaid Lands, * ment, Bar. 


which were his Inheritance, and of thoſe which were leaſed to him; map 30 


for Vears; (the Number of Acres in the Pine amounted to the Winch 216. 
Whole) B. paid his Rent yearly to 4. during the Years; the ſaid 8. 85. 88, 106, 
Fine was er of all the {aid Lands, with Proclamations; and five 
Years paſſed: A. ſhall not be barred in this Caſe; for there is ap- 
parent 'Covin i in Levying this Fine, 

By all the Judges of Engl and. 
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Sixth. Century. } 
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1. More Acres of Land do not paſs by a Fine, than the Fine men- 
tions, altho' the Indenture, that leads the Uſes of it, mentions more Acre; 
than are in the Fine; for the Fine is the Foundation of the Eſtate 
and the Eſtate ought to riſe out of it. 2. A Leſſee for Years levie; 
i Jones 317. A Fine ſur comfans de droit come ceo: This Fine is void; for he 
1 And. 170. had no Freehold, Partes ad finem nihil babuerunt. A-Leſlee 
. . for Years is ouſted, by which the Leſſor is diſſeiſed; the Diſſeiſor 
Cro. El. 896. levies a Fine; five Years paſs, with the Proclamations, (which alſo 
require a Year) without Claim: This Fine bars the Leflor and 
Leſſee. 3. If Leſſee for Life, or the Diſſeiſor of Leſſee for Life, 
levies ſuch a Fine; the Leſſor has five Years during the Life of the 
Leſſee for Life, to claim in; or five Years after his Death, at his 
Election; for he has two Titles; one after the Death of Leſſee for 
Life, the other by the Forfeiture of the ſaid Leſſee; if he does not 
claim within five Years, as above, after the ſaid Forfeiture ; he ſhall 
have other five Years after the Death of Leſſee for Life. 4. Upon 


1 Inſt. 3 5 ; | 
. the Statute of 13 El. againſt Uſury ; and 27 El. againſt Fraud; al- 
Lane 44. : 3 . a | ; 

: Roll Rep. tho Fines be levied ; yet where there is Uſury, or Fraud, or Covin, 


Poph. 64, 100. they may be averred ſo to be againſt any Act whatſoever. 5. A Dil- 
9 Co. 26. b. ſeifor makes a Leaſe for Life, and afterwards levies a Fine with Pro- 
clamations to a Stranger; altho' he had only a Reverſion; yet this 
Fine and Non-claim ſhall bar the Diſſeiſee. ; 
By - 5 Ne 3 
4 Co. 52. Rawlin's RE That a Special Verdict may be amended by the Pa- 


Os ee per- book ſeveral Terms afterwards ; for it is a manifeſt Miſtak 


Palm. 2. of the Clerk, who had the Papers before him. 
8 Co. 162. A. makes a Leaſe for Years to B. rendering a Fine; upon Condi- 
MS tion that the Fine ſhall be paid at a certain Day; B. redemiſes the 
L and to A. before or after the Day of Payment of the Fine; this does 
5 Co. 22. a. not ſuſpend the Condition; for it is collateral : If the Condition had 
8 been that the Fine and Rent ſhould be paid yearly; ſuch Re- demiſe 
3 Mr would have ſuſpended the whole Condition; for the Condition is intire. 
* 4 Co. 53 b. A Leaſe for Years by Eſtoppel; the Jury is“ bound to find it un- 
1 5 der the Penalty of an Attaint; for they are ſworn to ſay the Truth. 


1 Int. 227. a. If they find an Eſtoppel; the Judges are to judge according to the 
Cro. El. 36, 37,140, Law upon the Eſtoppel: So where an Eſtoppel is pleaded. Cre. 


99 9 1 Part, 110. 4 Car. after a Leaſe is determined, the Counter- 
r Inſt. 47. b. part of the Leaſe belongs to the Leflor. 3 
Janes 459. A. makes an Indenture of Leaſe for 21 Years to B. rendring Rent; 


upon Condition of Re- entry for Default of Payment: B. redemiſes the 
ſaid Land to 4. for Years, to commence 2 Years after the Re-demiſe; 
during the 2 Years B. makes Default of Payment of the Rent: The 
Condition is not ſuſpended ; 4. may enter and avoid the Demiſe and 
Re- demiſe; for the Suſpenſion of the Condition ariſes by a preſent 
Intereſt paſſed by the Leſſee to the Leſſor, ſo that the Leſſee ought 
to have Profit of it. So adjudged and afhrmed in Error. 
A. by Indenture makes a Leaſe for Years to B. of Land in which 
A. has nothing, reſerving a Rent; afterwards 4. by Indenture demiſes 
this Land to C. for 40 Years; B. atturns to him: C. ſhall have this 
Rent by the Eſtoppel; for he has the Reverſion by Eſtoppel. 
A Mortgagee demiſes the Land to the Mortgagor for Years ; this 


Demiſe does not ſuſpend the Condition; for the Payment of the Mort- | 


gage-money does not ariſe from the Profits of the Land; and the 
Condition is collateral. A Leaſe for Years is made of Lands in 


Poſſeſſion and Reverſion, rendring Rent; the Rent iſſues intire ar 


1 0 


3 


J1xth Century. 


of both; and a Diſtreſs may be taken for the whole Rent, upon the 
Land in Poſſeſſion, before the Reverſion falls into Poſſeſſion 1 

Tenant for Lite makes a Leaſe by Indenture for 1000 Years, and af- 
terwards purchaſes the Reverſion, and dies; his Heir ſhall avoid this 
Leaſe: For it was the Leaſe which gave the Intereſt, and a Freehold is 
a greater Eſtate in Law than any Term: But if a Leſſee for Twenty 
Years makes a Leaſe by Indenture for 1000 Years: This is an Eſtop- 
pel; if the Leſſor afterwards purchaſes the Fee of the ſaid Land, it 
binds him and his Heirs. © 7 

A. by Indenture demiſes all his Lands in Dale to B. for Years, 
whereas he has none there: This is not an Eſtoppel, becauſe of the Ge- 
nerality of it, although A. afterwards purchaſes Lands there: So where 
it appears upon the Indenture that the Leaſe is made by one who had 
not an Intereſt (and who really had not) to make a Leaſe: As where 
a Church in the Incumbent's Lite-time, is appropriated in futuro to a 
Body Corporate ; and the ſaid Body reciting this, makes a Leaſe in the 
Life of the Incumbent; this Leaſe is void: For it appears by the Deed 


that the Corporation has nothing: But where A. recites that he has no- 


thing in the Manor of Dale, and in Truth he has an Eſtate there, and 
he makes a Leaſe to B. by Indenture for Years: The Recital is void, 
and the Leaſe is good by Eſtoppel: Pagnantia loquitur. But where the 
Recital is rrue, the Indenture does not bind: *Tis otherwiſe if there be 
no Recital, and particular Land is leaſed by the Indenture, 7 ths Caſe, 
the Eſtoppel remains. The Law rejects a falſe Recital which makes a 
Contradiction. | | 

37 Aſſ. pl. 17. 19 E. 3. A Woman reciting that ſhe is a Feme Covert 
(whereas, 71 Truth, the is a Feme Sole) binds herfelf in a Bond: This 
Bond ſhall bind her. A. recites that he has made a Leafe for Twenty 
Years to B. of certain Land, and makes a Leaſe for Forty Y ears of the 
ſame Land, to commence after the Determination of the recited Leaſe; 
in Truth there was no fuch Leaſe for Twenty Years: The ſecond Leaſe 
ſhall begin immediately. 


CASE XLVIL 


HE King grants to the Earl of Arundel and his Heirs ex gratia ſpe- zo Eliz. Lord Lum- 
ciali, certa Scientia 69 mero motu, omnia bona & catalla felomum, & ley's Caſe, Holland's 
felow de ſe, attintt de proditione, de felonia, Uilagator”, in exigendo po- Cale. . 
aj ok „ * > 5 ; Patents, Expoſition de 
ſctor', hominum ſuor', integre tenentium, & non integre teuentium, refidentium Parols. 
& non refidentium de & in omnibus maneriis, & hereditamentis dicti Conmitis. Cro. 3. Car. 169. 
The ſaid Earl was ſeiſed in Fee of the Hundred of Paling in the County The King's Grant of 
of Suſſex; B. held a Tenancy in Fee within the faid Hundred, of the ſaid zn House with the 
N 2 D | . Land thereto belong- 
Earl, as of his Perſon; B. was attainted of Treaſon committed by him ing, paſſes the Land 
in the County of Hereford, and had a Leaſe for Years and Goods within uid with it. 
the ſaid Hundred of Palzng, and elſewhere where the Ear! had not any 6 Co. 52. the Ear! 
Hereditament: Reſolved by all the Judges of E7g/and, that the Lord ef . 8 
Lumley, who has the Eſtate of the Earl of, Arundel, ſhall by Force of King's Grant of all 
the ſaid Patent have the {aid Tenancy, Leaſe and Goods. "the Lands of « Man - 


The Word De ſhall be conſtrued, and relate to any Tenure of the attainted of Treaſon, 


| Perſon, or of any Manor of the Earl: The Word I relates to Goods, is good. 


the Word De to Tenancies which are held of the Earl, be the Tenants 9 Co. 47. the Earl 
TY ; of Shrewsburie's Caſe, 

Reſident, or Non-Refident. This is a good Preſident to conſtrue bene- a AC pl 10. 

ficium principis, quod decet eſſæe manſurum. The Words in a Patent ex 1 H. 2. 13: 

certa ſcientia, ſpeciali gratia & mero motu, make the Caſe of the King 21 E. 4. 44- 

like the Caſe of the Grant of one Subject to another; if the King be not loud. 371. 


evidently deceived. . 


CAS R XL 8 
| | 40 Eliz. 


Eans and Chapters, Parſons, Prebends and Vicars are diſabled by the 8 Co. 14. Caſe d: 
Statutes 13,1469 1,8 Hl. to make any Leaſes, but ſuch as are preſcri. Fecleſiaical Perſons, 


: ſes s, VI- 
bed by the faid Statutes: And becauſe they are Perſons diſabled, they can't we Baia Ila 


Q 99 make ability, Prerogative: 
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Sixth Century. 
10 Co. 60. b. make Leaſes otherwiſe to the King. The Statute of 1 liz. as to Bi. 
11 Co. * oy * ſhops, excepts Leaſes which they make to the King, and ſuch Leaſe, 
het” ep. ED are not bound by the faid Statute: But now by the Statute of x Fac. 


155, 160, 164, 166, Archbiſhops and Biſhops are diſabled ro make Leaſes to the Kin 


1 _ otherwiſe than to a Subject; and the King is diſabled to take any E. 
Carter 13. ſtates from them otherwiſe. e 
Hardr. 302, 445. | | 


1 Jones 21. 1 Inſt. 43. a. 44. b. 301. a. 342. a. ED 1 
1 ae CASE XLIX. 


38 Eliz. Makes a Leaſe of certain Land to B. for 'Twenty-one Years, by 


5 Co. 20. b. Sir An- A. Indenture ; and by the ſaid Indenture covenants with B. that if 
thony May's Cale... B. at any Time during the ſaid Term, will ſurrender his Leaſe to him, 
Nugation. that he will make another Leaſe to him of the ſaid Land for Twenty. 
Co. Entr. pl. 6. one Years; A. afterwards by Fine grants this Land to C. for eighty 
Moor 452, 453. Years: B. in this Caſe may maintain Covenant againſt A. without an 
8 N 479. Surrender tendered: For ſuch Tender would be in Vain; for A. has dif. 
Poph. 109, 110. abled himfelf to make a new. Leaſe to B. for Twenty-one Years accord. 
Hardr. 387. ing to the ſaid Indenture. A. covenants to infeoff B. of the Manor of 
2 Roll. Rep. 347, Dale upon Requeſt; A. infeoffs C. of the ſaid Manor; Covenant lies a. 
299 -_ gainſt A. in this Caſe, without Requeſt mage; for it world be vain. 
Wink * So adjudged and affirmed in Error. 
| 19 Lex nil facit fruſtra. 

A Villain ſhall not have an Appeal of Mayhem againſt his Lord: For 
it would be in Vain; he ſhould recover Damages, and his Lord ſhould 
retain them. A. deviſes all his Goods to B. and makes C. his Execu- 

tor; A. dies, C. dies inteſtate: The Adminiſtration of the Goods of 4 
| ſhall not be committed to the Wife or next of Blood of A. but to B. for 
it would be in vain, Fruſtra petis quod ſtatim alteri reddere cogeris. 

Leſſee for Years, Remainder for Years; this Remainder hinders the 
Surrender of Leſſee for Years to the Leſſor: For 'tis one Eſtate. But if 

A. makes a Leaſe to B. by Indenture for 'Twenty-one Years, rendering 
Rent; and afterwards makes a Leaſe of the ſame Land to C. by ano- 
ther Indenture, to commence after the Leaſe of B. determines : B. may 
{urrender in this Caſe. It the Leaſe of C. by the other Indenture had 
began with the Leaſe of B. It had only been a Leaſe by Eſtoppel, and 

had not hindered the Surrender of B. for it is not the ſame Eſtate, and 
conjoined with B.'s Leaſe. But in this Caſe, if B. ſurrenders ; C. ſhall 
enjoy his Leaſe: And if in the laſt Caſe B. atturns to C. C. ſhall have 
it as a Reverſion, and ao the ſaid Rent: And ſuch Reverſion hinders 
B.'s Surrender to A. the firſt Leſſor; for he is not immediate Tenant to 
him. The Grant of eighty Years in the principal Caſe, does not hinder 

B.'s Surrender: For it is another Eſtate, and not the ſame Eſtate with 

B.'s original Leaſe, But though it does not hinder the Surrender, it 

hinders the Leſſor to perform his Agreement to make a new Leaſe, 

A. ſeiſed of Land in Fee, makes a Leaſe to B. for Twenty-one Years; 

and another Leaſe to C. of the ſame Land for Twenty-one Years; both 
by Indenture, to commence 2 Preſenti; and delivered to both at the 

fame Time: Theſe Leaſes are void to both A. and B. 


CASSEL RED | 
3% En. 1 Usband and Wite levy a Fine to B. of ſeveral Manors; and B. by 
5 Co. 38. Tey's Cafe, 4 the fame Fine, renders one of theſe Manors to the Husband ; and 
5 Co. 48. b. by another Render in the fame Fine renders it to the Wife: This Render 
2 Sh, b. does not make the Fine erronious; but the ſecond Render is void: For 
Bl. Pine: ie is repugnant to the Firſt: And there is the ſame Law for Fines as for 
55 other Inſtruments, the former Part ſhall ſtand where the latter is re— 
pugnant to the former. cr 
8 Co. 59. a. In a Will, if in one Part of a Will a Manor be given to one; 
7 Co. 4. b. and the fame Manor in the ſame Will is given to another: 'They 
get 757 are Jointenants. No Man ſhall alledge that for Error, which is for 
23 his Advantage; as the Conuſee in the Conuſance, or the Reco— 


Palm. 39. . L 
11 Co. £6. a. veror in the Recovery: But in the Render of a Fine, where he, to 
Z whom 


| ſuch Writ does not lie for them: For a common Recovery is a common ? 


| aid Statute, Tenant in Tail could not alien until he had Iſſue; 
| he may by a common Recovery : That proves that rhe Common Law 


* — 


Jrxth Century: = „ 


* 


hom the Render is made, has more Diſadvantage than Advantage; 2 Sand. 46. 

he ſhall reverſe it for Error: As where a Father has two Daughters ; Cro. Eliz. 84, 10. 
and he levies a Fine fur Connſance de droit come ceo to A. and A. renders Per 315. Pl. 99. 
the Land to the Father for Life, Remainder to the elder Daughter in 

Tail, Remainder to the younger in Tail: The younger Daughter, after 


| her Father's Death, may bring Error to reverſe this Fine, in the Name 
Jof both; and the Elder ſhall be ſummoned and ſevered ; and in this 


Caſe the younger Siſter ſhall aſſign Error: For the Fine is more to her 


| Diſadvantage than Advantage; for if there had been no Render in the 
| Fine, the younger Daughter and the elder had been Coparceners. 


EASE FI 


1 Precipe quod reddat by a Writ of Entry in the Poft for common zs Elz. Dormer's 


Recoveries, lies for an Advowſon, Common, Liberties, Fran- Cai. 


chifes, and annual Penſion ; although by the ordinary Rules of Law, 5 = * 
37 H. 8. 31. 
32 H. 8. 31. 


Aſſurance by Agreement of the Parties, of which the Judges ex officio 7 4 Eliz. 8. 


ought to take Conuſance. Adjudged and affirmed in Error. 34 H. 8. 20. 
Communis Error facit Fus. The Fiction of common Recoveries has FoPh. 22, 23. 


been uſed in the A ſſurances of the Subjects for 100 Years; thoſe which: Int. 519. 


Vos 4 
2 Vent. 32. 


are paſt ought to be allowed: But ge futur it would be to the Honour Cr. Car. 5-6. 
of * the. Law, that the Parliament ſhould eſtabliſh them for the Time 1 Roll. Rep. 303. 
| paſſed ; and leave them for the Time to come to the antient Law. The * Science de ley. 


Common Law 1n its } roceedings requires, 1. Truth, 2. Order, 3 Cer- See 1 Co. 131. b. 
tainty, 4. Congruity. Theſe Recoveries give ſuch Power to Tenant in 12 E. 4. 19. b. that 


Tail at this Day, thit he may deſtroy the Statute of ef. 2. Before the mmon Recoveries 
| were uſed earlier than 


but no our Author mentions. 


did not allow it. The Statute of 4 H. ). that a Fine might deſtroy the 
Intail, was not neceſſary; If ſuch Recovery had been effectual both for 
the Intail and the Remainder. The Common Vouchee purchaſes Lands, 
yet he ſhall not render in Value. Tenant for Life, Remainder in Tall 
ſuffers a common Recovery ; he in Remainder upon the Warranty of 


| this Eſtate, and the Voucher of the Warrantor ſhall recover a fictitious 


Value, which ſhall go to both Eſtates, for both are but one Eſtate : 
Vet this is not a Bar to the ſaid Remainder. In Truth a Recovery to 
bar a Remainder or Reverſion upon an Eſtate Tail, required the Vouch- 
ing of the Nonor or him in Remainder, by the antient Common Law. 
If they were not vouched upon ſuch Recovery; then the Recovery was 
worth nothing againſt them: If they were vouched, all was well: For 
they themſelves aſſented to it. 12 E. 4. 2. 27 H. 8. Br. Caſes 91. Doctor 


| and Stud. 2 Dial. cap. 28. Cro. 1. Part, 397. 14 H. 4. 1 II. 5. Donee in 
Tail reildering Rent makes a Feoffment; yet the Donor ſhall avow upon 


the Donee, and ſhall have his Rent and Wardſhip if the Tenure be fo. 
See this in Butler and Baker's Cale. 3 Co. 25. 


A lt. 


EBT. is Frengbt upon an Obligation; the Defendant pleads Pay- 37 Eli. 
ment; Iſſue is joined upon this, and a Verdict found for the Plain- 5 Co. 43. Nicholbs 
tiff; the Flaintiff ſhall have Judgment by Force of the Statute of Jeo- Ce, _ 
fails: If it, be found with the Defendant, he ſhall not have Juds — 
8 ; | It, e mall not he gUWENT 5 Oonteſſion. 
for this Payment is no Diſcharge of the Obligation. Cro. 2. Part, 377. Cro. Eliz. 157, 455, 
In the firſt Caſe it appears upon the Record that the Debt is not paid; 697, 716, 884. 
and therefore, though the Plea be faulty, the Plaintiff ſhall have Judg- * Brownl. 225, 229, 
ment. In Debt upon an Obligation, the Defendant pleads" that he vier, 692. 
ſealed and delivered the Deed to the Plaintiff, upon a Condition, which 1 tones 149, 141. 
the Plaintiff has broken; and ſo 27 7s.not his Deed; a Verdict finds the Hob. 68, 69, 113. 
Condition broken by the Plaintiff; yer the Plaintiff ſhall have Judg- Vina s. 
ment: For the Deed was confeſſed ; and a Verdict againſt the Confeſ- " 1 3 
on of the Party, is void. 9 UH 6. e Hard. 5 
| ; | If Lane 31, 
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208 Heth Century. 
R 
41 —_ 1 the Teſte of the original Writ of Covenant, is after the Conuſance 
5 Co. 45. b. Gage's 1 in the Caſe of a Eine; and fo for the common Recovery as to the 
Caſe. Teſte of the Writ of Entry in the Poſt; they are amendable: For 


Fines , Recoveries , theſe are manifeſt Miſtakes of the Clerk, although it was taken other. 


1 1 8 wiſe in the 39 Eliz. yet it was reſolved as above the 41 Eliz. Note the 


See 6 Mod. 196. Book of Entries 252. Fines are commonly acknowledged, and after the 


Noy 171. Caption, the Writ of Covenant entered with an Antedate. 
Pork 75 A Fine levied as above, was affirmed by both Benches. 


Cro. Car. 270. Fines*and Recoveries being Conveyances by Conſent, are as Feof. 

5 Co. 40. b. 46. a. ments or Deeds; and an Error to reverſe tttem ought to be palpable, 

1 Co. 15. b. groſs and abſurd ; and ought to be in the Eſſence of the Fine or Reco. 
very. The Conuſee of a Fine has his Choice to have it with Prock. 
mations or not; if he does not chuſe, it ſhall be with Proclamations 
The Officer to whom the Entry of them belongs ought duly to make 
ſuch Entry at his Peril: Otherwiſe he is ſubject to an Action to repair 
the Damage ſuſtained by his Default. Although the Tranſcript of 4 
Fine be removed by a Hit of Error, yet the Proclamations may go on 
in the Common Pleas. 


. 
40 Eliz. A Quod ei deforceat is brought in Wales, in the Nature of a Writ of 
5 Co. 49. Vaughan's „Entry in the Q#zb:s; pending this Suit, a general Pardon in Par- 
Caſe. | liament pardons all Offences; his was after the Diſſeiſin; the Suit con- 
Ao, Judg- tinues, and the Tenant makes Defence, and Judgment is given againſt 
5 argon, ros him; ſed non in miſericordia, quia perdonatur: This Judgment was af. 
Moor 394. firmed in Error: For though it is a Contempt and Diſobedience to the 
Lane 71. Law, to hold the Land after the Pardon; yet the tortious Entry being 
N e 211 the Original Offence, and being pardoned; all the ſubſequent Wrong 
el 120. js pardoned. Upon the Return of a Writ of Entry in le qnibus againſt 
Latch 81. P P : y 7 — 
Palm. 412. a Diſſeiſor, he renders up the Land in Court: He ſhall not be amerced; 
8 Co. 61. b. for he obeyed when he was commanded. Hs 
Cro. Eliz. 65. An Infant ſues by Prochein amy, and at full Age proſecutes the Suit 
5 % by Attorney; and is nonſuited: He ſhall be amerced. Otherwiſe, if 
Plowd. 42. b. he had been an Infant when he was nonſuited. In the principal Caſe, 
1 Inſt. 126. b. where a wrongful Entry is found, (foraſmuch as in a general Pardon 
1 Roll. 215. there are many Exceptions) if the Tenant when Judgment is given a. 
5 7-2- gainſt him does not ſuggeſt to the Court, that neither he nor his Of- 
* oy are excepted, if the Judgment be entered quod capiatur, it is not 
Error : For there are many Exceptions in a Pardon; and in a Civil 
Matter the Court is not bound cx officio to regard it: But the Court 
may if it will. Cro. 2. Car. 1. 1 Part, 32. Bettey and Leigh's Caſe judged 
accordingly in the Exchequer. If Judgment in this Caſe be as in the prin- 
cipal Caſe, ſed non in Miſericordia quia perdonatur, it is good: For the 
Judges may, if they will, take Knowledge of a Pardon, though it be 
not pleaded. — | 
. 
32 Eliz. | 
Es 1 Deviſee for Life of an Advowſon brings a Qrare Impedit, and al. 


are Im pedit, Count, ledges the Preſentation in himſelf, and none in the Teſtator; the 
Amercemeut, Error, Biſhop is a Defendant in this are Impedit, and plcads that the Clerk, 
Generalty, Depriva- which the Plaintiff has preſented ro him, is Sc nsticus inveteratus, and 
25 1 8 : . F . | 

tion, Pleacmg. that therefore he refuſed him; a Demurrer is joined upon this, and Judg- 


ee 5 te. ment is given againſt the Biſhop, and he is amerced to 1009. and 


1 Ander. 189, 199. a Writ is awarded to inquire of the four uſual Points; 1. S/ Eeclefts 


1 ſi 


fit plend. 2. Ex cujus preſentatione. 3. & tempus ſemeſtre præteriit. 


* A Ouod ei deforceat is brought in Males, and proſecuted in the 335% 


NY 


; ot Century. 25 9 


nn tre 


2 


a V. alor Eccleſie per Aunum. Upon the Return of this Writ the 
Plaintiff had Judgment to recover his Preſentation and his Damages; 


| and the Biſhop was amerced. This Amercement is not double; but 
| a Repetition of the former. This Caſe was adjudged and affirmed 


in Error. In this Caſe the Plaintiff may waive Judgment upon the 
Sta ute of J/ef?. 2. and take it according to the Common Law. 
Hereſy, Schiſm, Irreligion, Perjury, Excommunication in the Co. 58. a. 


| Clerk; and Outlawry in the Patron or Clerk, are ſufficient Cauſes to 
| refuſe a Clerk; and the firlt five are good Cauſes to deprive a Clerk: 
So of * Homicice if he be attainted of it, and not pardoned; but if he * The Caſe is ef 
| be pardoned, it is not a Cauſe to refuſe a Clerk, or to deprive him: + 2-095 on 


Clergy had. 


For the Pardon reſtores him to the Benefit of the Law. Hobart 289. Hob. 121, 288. 
| Searle's Cale. 


GSE LI. 
N : | 6 Co. 85. b. 
Nature of a Writ of Right, according to the Courſe there ; by Penryn's Cafe. 
Force of the Statute of 12 E. 1. the Tenant joins the Miſe upon the Droit, Error, Bar, 
and Petit. 

awarded, Judgment final is given againſt him; the Tenant brings a Moor 403. 
Writ of Right againſt the Demandant, who had Judgment ut ſupra Tag NN 4 
and Execution; he pleads the firſt Judgment in Bar: And Judgment 1 Inſt. os 4 
is given that it is a good Bar; the Plaintiff, who was the Tenant a- Above, 142. 
gainſt whom the firſt Judgment was given, brings a Writ of Error 
upon this laſt Judgment; and aſſigns for Error, that a Petit Cape was 
not awarded before the firſt Judgment: No allocarur ; the firſt Judg- 
ment was affirmed: For altho' it be erronious, yet it is in Force until 
it be reverſed; and this Writ of Error is not to reverſe the firſt ſudgment, 
but the ſecond Judgment; the ſecond Judgment was affirmed in Error. 

A Writ of Error ſhould have been brought to reverſe the firſt 
Judgment, and if it had been reverſed; yet it had not reverſed the 
ſecond Judgment: For the ſecond Judgment was collateral and inde- 
pendant, and it is executed. A Plaintiff in Debt recovers, and has 
Judgment and Execution; the Sheriff ſuffers the Deſ&:dant to eſcape ; 
the Plaintiff recovers in Debt againſt the Sheriff; and afterwards the 
Judgment for the original Debt is reverſed: Yet the Judgment againſt 
the Sheriff is not reverſed. So where a Defendant is taken in Execution 
upon a Judgment upon a Recognizance; and the Sheriff ſuffers him 
to eſcape. IT'is otherwiſe where the later Judgment depends upon 
the former; as Rediſſeiſin upon an Aſſiſe; or a Scare facias to exe- 


mere Right, and afterwards makes Default; and without a petit Cape 1 OM 


cute a Judgment in Debt. 


The Trial in J/ates in a Writ of Right upon the Miſe joined, is 
by twelve Jurors only, according to the ſaid Statute of Rutland: In 
an Appeal there for Murder or Robbery Battail does not lie, for 
this Reaſon. A. recovers in Debt againſt B. B. is outlawed after 
Judgment; this Outlawry is void in Law ; the Sheriff ſuffers B. to 
eſcape; A. brings Debt againſt the Sheriff, and counts that B. was 
in Execution by Force of the ſaid Outlawry ; the Sheriff demands 
Oyer of the Exigent, and it has an uncertain Return; the Court 
0cclares it void; after this the Defendant pleads nnl tiel Record: 
1he Plaintiff is barred: For his Writ of Debt had no Foundation. In 
a Writ of Right, if the Tenant before the Miſe joined, loſes by 
Detail, he may have a Writ of Right againſt the Demandant, who 
bas L,xccution againſt him upon the ſaid Judgment by Default. 
Rrr 5 


Neth Century. 


* 


C As E LYIL 


411 Eliz. Builds an Houſe, ſo that it hangs over the Houſe of B. ane is a 
5 5 rw, Penrud- TA. Nufance to him; A. makes a Feoffment of his Houſe to C ang 
ock's Caſe. \ x : | | 0 i | 
Nathace, Extiauith B. a Feoffment of his Houſe to D. and the Nuſance continues: N ow 


ment, 2uod permit. DP. cannot abate the ſaid Nuſance, or have a Hod permittat for it, be. 
tat, Necefity, fore he makes Requeſt to C. to abate it; for C. is a Stranger to the 
Raym. 424, 469. Wrong: It would be otherwiſe if A. had continued his Eſtate; for he did 


43 16. the Wrong: But after Requeſt, and before Prejudice ſuſtained, D. may 
OE 2: abate the Nuſance, C. having the Houſe. So adjudged and affirmed in 
Cro: Jac. 231, 373. Error. 1 | | 
Cro. Eliz. 191, If after ſuch Nuſance made, both Houſes are purchaſed by one Man, 
Moor 353- I and he makes ſeveral Feoffments of them to ſeveral Perſons; in this 
8 5 Caſe the Nuſance is without Remedy: For it was extinguiſhed by the 
9 Co. 54. a. Unity of Eſtate, and the Feoffee cannot be in better Flight than his 
Feoffor was: But after ſuch Unity and Feoffments; Air, Light, Gut— 
ters and Reparations remain not extinguiſhed: For they are neceſſary 
for the Life of Man, and the Support of Houſes. If Nuſances be in- 
creaſed after ſeveral Feoffments, theſe Increaſes are new Nuſances; and 
may be abated by the reſpective Feoffees without Requeſt. 
CASE LVIII. 
41 Eliz. - Seiſed of three Acres of equal Value held by Knight's n in 


6 Co. 17. b. Sir Ed- 
ward Clere's Cale. 
Deviſe, Conſtruction 
de fits. 

Moor 476, 567. 
Cro. Eliz. 877. 


» Capite, conveys two of them to the Uſe of his Wite for Life; and 
makes a Feoffment of the third to the Uſe of ſuch Ferſon, and of uch 
Eſtate as he ſhall limit by his Will; afterwards he deviſes the third A- 
cre to B. in Fee without any Reference to his Will and Fower. This 
Deviſe is good for the third Acre, not as a Deviſe: For he has executed 


8 2 128. his Power before by the Conveyance of two Parts to the Uſe of hi: 
1 Inſt. 1 Wife; but as a Limitation of the Uſe upon the Feoffment; t res 141 
Hetl. 35. gis valeat. And this is out of the Statute of Wills of 32 J. 8. which 
Hard. 396. holds in only in three Caſes, where a Conveyance is made. 1. For Ad- 


Littl. Rep. 288, 321. vancement of the Wife. 2. Preferment of Children. 


Hob. 160. 3. Payment of 


Debts and Legacies. Theſe two Acres conveyed to the Wife are within 
the ſaid Statute ig a third Part of the ſaid two Acres, if a Wardfhip 
ſhould happen: For this Conveyance to the Wife is within this Statute, 
Adjudged and afhrmed in Error. | 


8 a Conſtruction of every Deed or Will according to the Intention of 


12 C. 2. c. 24. the Parties, if it may poſſibly ſtand with the Law. Formerly Voluntas 
Deviſes are now good Donatoris, as well as Voluntas Teſtatoris, babuit Interpretationem latam & 


for the whole. beniguam. | 
CASES LIX: 
43 Eliz. | A Grants an Annuity to B. for Life, for maintaining a Caſtle, in 
7 Co. 9. b. Ugh- £ Le Annuity brought upon this Grant, the Plaintiff need not ſhew in 
tred's Caſe, his Declaration that he has maintained the Caſtle: For it is a Condi- 
—— — tion ſubſequent, (as where an Annuity is granted pro conſilio impendedo) 
Hard. $50. and the Eſtate is veſted. Tis otherwiſe where a Man retains a Servant 
2 Brownl. 98. by the Year, for a Salary; in Debt for this Salary the Plaintiff ſhould 
Doct. pla. 91. declare that he has done his Service, or tendered it: For this is an Ac- 
1 tion which ought to aver a Conſideration: Not where the Covenants 
5 are reciprocal, the one to ſerve, the other to pay; for they have mu— 
| Sand. 320. tual Remedies, If the Condition be precedent, the Performance of 


it ought to be ſhewed in the Declaration. In the Caſe where an 
Abbot grants an Annuity pro conſilio impendendo, in Annuity brought 
4 b againſt 


Juſtice Shelley gave good Advice to the Learned in the Law, to make 


nm A CD #5 | Vs ance 322 


preſſed to whom the Payment ſhall be made. Tis otherwife of a C 
Feoffment upon Condition, that if the Feoffee do not pay to the Cr. Jac. 451. 


have been ſufficient. 


„ —— 
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MA 


againſt the Succeſlor ; the Plaintiff in his Declaration muſt aver, that 
the Counſel was given to the * Succeſſor : For otherwiſe he is not * The Caſe cited. 
liable to the Annuity. By the Zudges of both Benches. 1 


Predeceſſor in this 
CASE EX. 


Place, 
HE King for a great Sum of Money bargains and ſells to A. Tr. zu Eli. Hare's 
the Manor of Szepney, and the Marſh of Srepney in Fee; and Cate. 


the King moreover grants that the ſaid Patentee ſhall have the ſaid Puens““ 


atents, 


Manor and Marth as amply as it came into the King's Hands by the Cro. 34. 
| Grant and Surrender of the late Biſhop of London; and in Truth the 2 Je. 


Patents, Relation. 


| King had not the Marſh by ſuch Grant and Surrender, but only the E. 6. 

| Manor, and had the Marſh from others: Reſolved by all the Judges Pyer 83. 

| of England, that the Manor and Marſh paſs well by this Patent. 
[Words of Bargain and Sale in the Caſe of the King amount to a Bargain and Sale. 
| Grant, although the King cannot ſtand ſciſed to an Uſe; for theſe 

Words at Common Law make a Grant: The ſaid Reference, in 

| the ſaid Patent, to the Biſhop of London's Surrender, is in the King's 

Covenant; not in the Body of the Grant: And therefore it does not 

vitiate the Patent, the firſt Certainty in the King's Patent 1s ſufficient, 

| where the King is not deceived in his Grant. 


The King grants the Manor of Dale of the Value of 5 /. per An- 


nm to A. If it be of the Value of 10 J. per Aunum, the Patent is 
void; for the Value 15 in the ſame Sentence 2wirh the Grant: But 
if the Value be mentioned in another Sentence, and not in the 
Grant, the Grant is good. Urile per inutile non vitiatur. Cro. 2. 


ac. I. 34. 
, The King grants the Manor of Dale, which he has by the At- 


| tainder of J. $8. or the Grant of J. S. and in Fact the King has it 
not ſo: This Patent is void; for the King is deceived in his Grant. 
9H. 6. Legat Caſe. 1 


10 Co. 10g. 


„ 
Makes a Feoffment in Fee to B. upon Condition, that if 4. 39 Eliz. 


„within a Year after the Death of B. ſhall pay 100/. to the 5,09: 95: Þ: Goods 


E Heirs or Executors of B. that A. may re-enter; B. makes a Feoff- Condition, Verdict, 
| ment of this Land to C. and B. makes his Teſtament, and makes Judgss. 

his Wife and his Heir his Executors, and dies; 4. within a Year 

after the Death of B. by Agreement with the Heir of B. at a Time 

and Place limited for the Payment, pays the 100 J. to him; and by 

| the ſaid Agreement, A. is immediately to have back 30 J. of this 

100 J. and all is done accordingly: The Entry of A. upon C. is not 

| congeable. & adjudged and affirmed in Error. = 


1. Reſolved, that this colourable Payment is not a Payment of 1 Inft. 30g. b. 


the 100 J. but of 70/7. only: And the Law will not allow ſuch Fic- ? Rel. Rep. 30% 


403. 


tions and Colours to the Prejudice of a third Perſon. Godb. 299. 


2. Payment to C. had not been good; for the Perſons are ex- TO 7 


Eliz. 383, 384. 


Feoffor ſuch Sum, that the Feoffor may enter: The Feoffee of the 13 139. 


| Feoffee may pay it; although the Perſon who (by the 4ereement) 1 Rol. 421. 


thould pay it, is the firſt Feoffee: For this is for the Preſervation Cro. Eliz. 384. 


of the Tenancy of the ſecond Feoffee; hit in the principal Caſe, 
| tne Payment is to defeat the Eſtate. 


3. A real Payment to the Heir, or one of the Executors, would "arg be 
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Covenant, Joinder in 


I Sand. 15 5. 


Sixth Conmmy. 


—_— 


r 
4. 7 is not bind in this Caſe to give Notice to C of this Pay. 
ment, or of the Death of B. for C. is a Stranger to the Payment, 
5 me may know of the Death of B. as well as 4. 

Heb. 55, 266. 5. Reſolved, that where there is a ſpecial Verdict in this Caſe, i 

. beit 111 Ejettione firme, and the Jury omits finding the Leaſe, bir 

Cro. Car. 22, 392, finds with C. if the ſaid Payment be not a Performance of the CS. 

458. dition: That this finding is a finding of the Leaſe, and of all Mat. 
al, hol ters neceſlary to maintain this Action. 

6. If Z. in the Principal Caſe had not made this Feoffment, the 
ſaid colourable Payment has been ſufficient to defeat the Eſtate. 
For the Heir of P. might prejudice himſelf; and one Executor may 
prejudice the other; for they repreſent one Perſon: But an Exccui 
cannot prejudice a third Perſon. 

Where a ſpecial Verdict finds the ſpecial Matter, 400 coneludes 
againſt the Law; the Law and the Judges reject the Conclulion, 
and will judge according to the ſpecial Matter: As where they ti 
a Remitter, and they conclude againſt it. But upon the * genera] 
Iflue of Not guilty, if the Jury gives a general Verdict, and miſtakes 
the Law in it; as where they find for the Heir of the Feoffee where 

Land is conveyed to his Father in perpetuum; this Verdict ought to 
be received: But the Jurors are liable to an Attaint for their Pre. 
ſumption. A Jury upon the general Iſſue, againſt an Indenture ſheyn 
to them in Evidence by Way of Eſtoppel, way find the Truth of 
the Matter; and the Court 6. all judge accordingly. In Pleadings, 
Eſtoppels bind Parties and Privies. Co. 2. Part 110. 4 Jac. . 
Dyer 244. 37 K. pl. 17. 19 E. z. 1. C. 148. Rector of Cel. 
e s Cale. Rawlin's Caſe, 4 Co. 8 


ASE LMI. Wh, 
HE 5 E ſlanderous Words were ſpoken of an Attorney, Th 


* Original, fr. 


Mich. 27 Eliz. 
Byrchley's Caſe. 
4 Co. 16. a. Shire 


_ verſus King. dealeſt on both Sides, thou deceiveſt many; an Action lies 


Book: of Entries 22. fyr them: For they are a Slander to him in his Profeſſion; if the 


E ee ur Words be true, the ſaid Attorney ovght to be indicted, convicted, 
336. fined and impriſoned, and put out of the Roll of Attornies, and cal 
fob. 9. | over the Bar. 

y INCN EA 

5 Aajudged and affirmed in Error. 

Poph. 177. Such Words ſpoken of a Counſellor will maintain an Action. 
3 Buiit. 200. 

Gar: 15, 460. Note in the Book of Entries, Title Action fur le Caſe. 

1 Vent. 50. e | 

Councellor, „ io CAS E LXIII 
31 Eliz. A Conveys a Manor to three in Fee; and covenants with them 


5 Co. 18. b. Sling- . 


n guolibet eorum, that he has conveyed a good Eſtate t0 
y's Cale. 


chemi This is a joint Eſtate; and therefore a joint Covenant; 
Action, Authority and and they ought to join in Covenant before Partition: For it 1s 4 
Poyar. ener, Covenant real, and goes with the Eſtate. If three Manors had 
12 pay been conveyed to three Perſons ſeverally with ſuch a Covenant; 
2 Leon. 47. this had been ſeveral Covenants, and not a joint Covenant. In the 
1 Bullt. 26. Principal Caſe, after Partition, the ſaid Feoffees may have ic 
veral Actions of Covenant: For it is a real Covenant, and goes witl 
the Eftate; And the Word quolibet in this Caſe helps them alſo aitcr 
Partition. Adjudged upon Error in the Exchequer- Chamber. 
here is a great Difference between a Power given to two, and 
an Intereſt given to two. A Leaſe for Years is made to two, 6 
cuilibet eorum ; this is a joint Leaſe, and the Words cu/ibet el. 


ru are void: 4 1 by maintain Quiet, and avoid Sende 
F 4 » 


4 


25 


re mg rn. ye of 


ll, 


nants in common for the Reaſon aforeſaid. * A Feoffinent to two in Case 


has Judgment, affirmed in Error : For exaltavit is all one in Sub- 16 0 hives, 23; 


wer eee. = 263 


go of an Obligation made to two & cuililet kortun, or a Brut of the 

next Avoidance to two & cnilibet Forim : But a Power to! Ban. 6. tr. 
ſell, let, or make Livery” to two & Cuiliber rum, is good; Yor nder. 5, 
there is no Profit. Cupiu⸗ itim eſt canſa belli. A Grant of 

the next Avoidance to two & cuilibet korvim, to preſent A. to the 

0 Church, is good: For the ee is avoided by reſtraning 

— to preſent A. | 


CASE LXIV. 


| Delivers 40 J to V. to be delivered to C. and P. to be divi- Mics 44 El. C. F. 

» ded between them; they bring two ſeveral Actions of Debt Wherinwood verſus 
for — reſpective 20 J. adjudged rhat FOLS 7s well, and affirmed in — Tian 
Error. —.—— N in common, Joinder 

4. delivers 100 /. to J. to deliver to 2 if it be not delivered h. 7 Achon, Debt. 
accordingly, Debt or Account lies for C againſt B. A. recovers | : . 
Damages in 'Freſpaſs againſt 1 may bring Debt for it: For in Vie & 


ver he entries: 


this Caſe the Law makes B. Debtor to 4 Where Land is devi- 2 N 

ſed to revo equally to be divided, there they are Tenants in common: 1 
otherwiſe of 40 /. given to them, as above: For an Obligation is en- 32 E-3- 

tire; but the two 20 /. are ſeveral. And as in the principal Caſe, where 284 18 _ 

forty Pounds are given to an Abbot and a Layman, they are Te- 3 Co. 37. Raclifs 

F. N. B. 126; 

Fee, the one Moiety to one, the other to the other, they are Te- 

nants in common. Litt. But if it be given to two and their Heirs, 

equally to be divided between them; there they are Joint-Tenants 

before Partition: For perhaps they never will divide; and they 

cannot be Tenants in common, unleſs upon the ſaid Feoftment and 

the Words of it; and perhaps they never will make Partition by 

Conſent between themſelves. But if a Deviſe were in theſe Words. 

they would be conſtrued otherwiſe. If Land be given to two and 

their Heirs, habendum as Tenants in common; ; the babends im is void; 


and they are Tn" "OOF 
CASE LIXV. 


A Brings e an Ate on the Caſe againſt B. and C gitare exat- Nich 26 Fi. B. R. 
. raverumt fagnmm, Oc. by which A.'s Meadow is ſurrounded gr. N 0 

8 ance, ad os 

and overflowed with Water; upon not guilty pleaded, a Verdict is gi- 8 E. z. 


ven for the Plaintiff, u ei exit ſtagnum, ut pi fei ti; the Plaintiff's 14 2; 


ſtance with ere t. This Action was brought againſt two, and Da- 3; H. £ og 
mages given ; they brought a Writ of Error ; and one of them re- 27 4: 1 
leaſed the Errors : This hall not hurt the other ; for they are Joint- hk 0 = 
Sufferers. So in Ejectiouc firme, where a Verdict 0 Judgment 4 Co. 84. Luttrel: 
are given againſt two ; the Releaſe of one ſhall not grieve the o- Cate. 

ther, in Caſe of Error brought by both. So in an Auclita Duere- 

la brought. by two, where a Statute is extended upon them both. 

Ruddock's Caſe. 6 Co. 25. Note Entry 89. 10 H. 6. Tooker's 

Caſe. 2 Co, 62. 

So where two ſoint-Tenants are Plaintiff; in an Ejefione firme, Nuance, Releaſe 
or Demandants in a Real Action; the Releaſe of one ſhall not bar Erior, Audiia Yue- 
the other ; but the other ſhall proceed as to his Moiety. ond 

In verbis non verba, ſed res & ratio Wen aa eſt. Res inter ali 
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1 Rol. 2% Ke. leaſe of all Demands to Y. until the 1 Februarii enſuing the ſaid 30 


Fitz. Abbe, 1 3. 
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| | 1 A 8 E LXVI. e 
27 El. - Pollelfed ofs Tem. deviſes it to his Wife for Life, Remainde 
Amer Caſe K. to his Children unpreferred, and makes her Executrix; A. dies, 


8 Co. 96. b. ſhe allents to the Legacies; afterwards ſhe takes Husband ; he ſel; 
Don, a" the Term; the Wife dies, the Children unpreferred enter: Their 
Tail, Chatzels. Entry is congeable. Where the Sheriff upon a Fiers Facias ſill; 
ſuch Term upon a Judgment given againſt the Husband, and Execy- 
tion againſt him by Freri Facias in the Life of the Wife; if this 
Judgment be reverſed by Writ of Error, the Sale ſhall ſtand during 
the Coverture : Reſtitution ſhall be of, the Value only. Judged 
and affirmed. in Error. Where the Sheriff by Fieri Facias fell; 
the 'Term.or Goods of a Perſon who has a Right to diſpoſe of them, 
and againſt whom Judgment 1s given: Such Sale ſhall ſtand after 
the Judgment is reverſed. . 
If a Term be delivered to him who has Execution upon a Judg.- 
ment, and the Judgment i is reverſed by Error ; the Plaintiff, if he 
will, may ſue a Writ of Reſtitution of his Term: again out of the 
Hands of the firſt Plaintiff; and the Plaintiff ſhall not bear the Da- 
mage of the Decreaſe of the Term. A Deviſe of Land to 4 and 
his Children, if he has no Children, is an Eſtate-Tail; if he has 
Children, they are Joint-Tenants for Life. The Deviſe of a Term 


„Occupation, ft. for Life, is all one with 4. Deuiſe of the * Uſe of a Term for Life: MW " 
0 0 > otherwiſe of a Chattel perſonal; for where it is deviſed for the {MM © 

+ Occupation, fr. Life of one, the Word + Uſe ought to be uſed; and the Reminder ch 

Occupation, fr. of the < Uſe of ſuch Chattel is good. Br. Caſes 388. th 


dd dran 35. com» I Peatleys Caſe, Hobart 180. Where an original Writ or Bil I 0 


= many other late , 


Caſes. is Li Armis, altho' it be an Action on the Caſe, Judgment againſt WM na 
the Defendant ſhall be quod capiatur. If a Writ or Bill be gene- 
ral upon the Caſe without Y & Armis in the Writ or Bill, the 
Judgment may be capiatur or amerciatur : And both well; altho 
the Count be Vi & Armis. Judged, and affirmed in Error. 


CASE LXVII. 


30 El. And 2. make mutual Aſſumpſits the 30 Novemb. 29 Ei. to ſtand 


Moor mw Bedell { Ae tothe Award of C. of all Controverſies between them; a Judg- 
ate pu 5 5 


Caſe. ment among other Things was put into the Award; an Award is 
10 Co. 130, made of two Things, that A. ſhall pay 15 J. to B. at a certain Day 
Count, Damages, Er in Satisfaction of the ſaid Judgment; and pa A. ſhall make.a Re- 


Tor. 


Gold. g1. Novembris; B. brings an Action upon this Aſſump/it againſt H. and 
1 1 Plaintiff declares of the ſaid two Points broken, and tis found 
1 Rol. Rep. 270, With him, and entire Damages are given: Reſolved that the Count 
1 Was good, altho' the R be aſſigned in two Points; ; for tis not 
3 Bult. 253 as a penal Obligation to perform ſeveral Things: For in ſuch Caſe 
Hardr, 399. the Plaintiff in his Replication ſhall aſſign one Breach only; for that 
DE Root is ſufficient to forfeit the Obligation: But in this Caſe, only Dama- 
9 H. 7. ges are recoverable; and they are relative to every Breach: As in 
19 E. 3. Caſe of many Covenants contained in one Deed. It was reſolved I * 


that the entire Damages were ill given, and made the Judgment er- l 
roneous: Becauſe the Releaſe is of more than was ſubmitted to the l 
Award. Theſe Damages ſhall be underſtood to be given for theſe WM 
two Breaches. Underſtand this Caſe, that there was no Averment 
taken by the Defendant, that the other Controverſies were between | 1 
the ſaid 20 > No vert is 2 1 Februatit, * 7 0 


== = —2» 


made 30 Noovembris, fo that the Award be made before 10 Decem- 
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A Submiſſion to an Award of all Controverſies to that Day, is 


bris; the Award is made 5 Decembris: This Award is good; for 


the Law ſuppoſes that there were not any Differences between them, _ 


except thoſe until the 30 of Nozember, if the contrary be not ſhew- He 15% 
ed and averred in pleading: | IF" get. 


Makes a Leaſe for Life to P. and afterwards makes a Deed 32 . 
LA. of Feoffment to C. with a Letter of Attorney to E. to de- 1 Inſt 5: 


liver Seiſin to C. E. delivers Seiſim, B. being upon the Land and 574 2 8. 


| fying nothing; afterwards B. atturns to C. the Reverſion in this beofiment, Attorrs 


Caſe is Well paſſed. | 3355 & We ment, Inrollmer?t, 
@ JV all the Fudees of England: 

It was the Intention of the Parties to covenant to paſs this L. and 
by Livery ; but becauſe the Land was to be paſſed, and becauſe the 
Reverſion of the Land is the Land; the Reverſion ſhall well paſs. 
But ſuch Deed of Feoffment will not raiſe an Uſe, altho' it be inrol- 
led afterwards: For an Uſe is not the Land; it is ſomething elſe ; 
and it is indeed no more than a real Confidence. A Bargain and 
Sale of a Manor to which an Advowſon is appendant, by indenture 
ot inrolled, does not paſs the Advowſon : For it was not palled as 
ſevered; but as Appendant ; and it cannot paſs as appendant; for 
the Manor does not paſs. A Covenant by Indenture between Fa- 
ther and Son, in Conſideration of a Sum of Money to raiſe an Uſe 
to the Son, ought to be inrolled: But not if it be for Money and 


natural Affection. Martel s Caſe: 38 H. 8. Br. Caſes 240. 


CASE LIN. 


Ltho' the King, as to his natural Perſon may be within Age; 4 bf 
yet his natural Perſon being joined with his Politick, they are 3 Frcoinive 
one indiviſible Body : And he ſhall not avoid his Grants made with- age, Nonabiltty , 
in Age, nor his Leaſes, by Nonage ; whether he be ſeiſed in Tail, an e 
or in Right of the Dutchy of Lancafter, or in Right of his Crown. 
The Lands of the Dutchy of Lancaſter are ſevered from the Poſſeſ- 
ſions of the Crown, as to the Manner of granting them: But for 
Age, Aid, and ſuch perſonal Relations, the Duke is as King. But 
the King may avoid his Grants by Dureſs; as in Caſe of Rebellion, 
# the Rebels, having the King in Cuſtody, extort Grants from him; 
as it happened in the Caſe of H. 3. in the Barons Wars. Keylerway 
has this Caſe among the Caſes of the-/rer. 
CASE XR. 
= Treſpaſs, the Defendant pleads in Bar; the Plaintiff makes a 6 Ei. 
new Aſſigument in his Replication; the Defendant rejoins that e woe Nor AK 
the Places mentioned in the Bar and in the new Aſſignment are all one; Pemurterr 
upon this the Plaintiff demurs; the Plaintiff has Judgment; affirmed Dyer 264. 
in Error. For the Plaintiff ſhall never be received to give Evi- 
dence, that the Treſpaſs was done in the Place named in the Bar; 
tor he has denied that, by his new Aſſignment; and therefore the 
Defendant's Rejoinder is vain : 'The Defendant ought to have plea- 
ded to the new Aſſignment. BR 3 
ny” CASE 
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dition, Infant. 


CASE LXXI. 


Mich. 31 El. FY Has Judgment againſt B. in Waſte;to recover the Place waſted 
Bank le 0 and a Writ was awarded ad inquirendum de dumnis; the She. 
Waſte, Viſcount, riff and the Jury have no Occaſion to go to the Place waſted; for 
Joinder in action. the Waſte is confeſled ; they may enquire of Damages at another 
* Place. Tis otherwiſe where the Recovery is by Default at the 
Grand Diſtreſs; for in that Caſe, the Statute of Meſt. 2. requires 
that the Sheriff ſhould go to the Place waſted, Adjudged, and af. 
firmed in Error. Where there are ſeveral Leſſors, and two fever] 
Leſſees, and afterwards A. has both the faid Leaſes, and B. bot 
the Reverſions; B. may have one Writ of Waſte againſt A. and 
count ſpecially. Two Coparceners make ſeveral Leaſes to ſever; 
Perſons : They cannot join in Waſte; they ought to have ſevera 
Writs. Waſte aſſigned in proſternends unum meſſuagium, is wel 
aſligned; altho only Part of the Houſe be pulled down. 


CASE LXXII. 


30 El. Nuſan's Caſe: N Alte, the Defendant pleads, 1 tort, nul D110 „; the Jury 
405 gt _ finds that the Defendant difleiſed the Plaintiff of the Land put 
on Nossen jn View and mentioned in the Will of J. F. and the Verdict does 
not find the Will of J. & The Plaintiff had Judgment, affirmed in 
Error; for the finding of the Diſſeiſin of the Land put in View i; 
ſufficient, and the mentioning the Will of J. S. is Surpluſage.. 
; Superfina non nocent. 


CASE LXXIE 


Gift in Tail is made of a Walk in a Foreſt, Prociſo, and the 
5 Co. 76. The Earl Donee covenanted that he ſhould not fell any Trees there, be- 
of Pembrock' ae. 

Cell Caſe. - 18 'T imber-Trees: This Proviſo is a Condition, altho' a Covenant 
Co. is alſo added to this Purpoſe. 


Conditions, Proviſo, By all the Judges of England. 


Covenant, Foreſt, 


37 El. 


Waſte. Note: This is a Walk in a Foreſt; but in a Gift in Tail of Land 
Cro. El. 384, 486, out of a Foreſt, provided that he ſhall not fell Timber-Trees grow- 
3 Ry ing upon the faid Land; the Proviſo is void: For the T.aw give 

Goldsb. 130. ' bi Power to commit Waſte if he will, as well as the Tenant in 
* Fee. The Act of Parliament, called Charta de forreſta, prohibit 
1 + the Deſtruction of Trees, Yor and Veniſon in Foreſts. 


CASE LxXIV. 
TEL . 


Ne 350. Diſſeiſor, or a Feoffee of a Diſſeiſor levies a Fine with Pro- 
Fines, Claim, Con- clamations ; ; four Years paſs in the Life of the Diſſeiſee; the 
Dilleiſee dies, his Heir being within Age; he has only one Year to 
claim in; for ſuch Fine with Proclamations without any Claim in 
five Years , is as a Condition annexed to the Eſtate ; and altho' ſuch 
Condition deſcends upon an Infant, yet he is liable to the Breach 0 
it, as well as an Heir of full Age. 
Expedit Rei publics ut fat ſinis litium. 
By all the Judges of England. 
CASE 


1 — ; . ae. $3 0 . „8 * , i. — 


TIT —F ixth Century, 267 _ 


NE LS 


CA BE 0 AS E EN. 

Covenants, in Conſideration of natural Affection, to ſtand 33 El. Engleſield's 
5 ſeiſed to the Uſe of himſelf for Liſe, and after his Death that 7 1 
a ſaid Land ſhall deſcend or remain to his Couſin B. in Fee: Pere ee i 
Reſolved by all the Judges of England, that no Uſe is raiſed to B. Dyer 1. Mar. 
by Reaſon of the ſad Disjunctive, remain or deſcend ; and that it * ne ons 
only a Covenant. 


CAS E-\ELXXVL 
" Eſſee for Years, the Reverſion to the King; Leſſee for Years zs Ei. 
makes a Feoftment to B. the Term is extinct, altho' nothing Þr*don's Cale. 
of the Kings Eltate be diveſted. Ju udged by the Jude es of both R Cafe. 
Benches. So where Tenant for Lite, the Reverſion to the King, Hob. 277, * 


makes a Feoffment; the Reverſion is not diveſted, and an Eſtare , Centre 160. 


Roy, P 
for Life only paſſes; 2 it is a Forfeiture. In the Caſe of the Leſ- Facts, Teo 


ſee for Years, his Feofinent paſſes all out of him; and does not term de anns, Extin- 
paſs the Term to the Feoffee ; for it is a Feoffment with Lauer Th greet 
And the Leſlor cannot have it; and therefore it is extinguiſhed. . CO 
FA -t CASE EXXVII. 
Seiſed of Land in Fee, levies a Fine of it to B. to the Uſe 33 
of C. in Tail, Remainder to the Right Heirs of A. A. in 2 500 91. Bing- 
the Life of C. makes à Leaſe of this Land for 100 Vears; C. dies 1 5 
without Iflue: This is a good Leaſe againſt 4. for this Remainder Remainder, . 
is a Reverſion in A. for the Ute of the Fee was not out of him, when 
the Uſe to C. in Tail was limited; but remained in him, 273. in A. 
and is a Reverſion in A. and his Heir i in this Caſe is not qa Pacha IT 
ſer, but ſhali have it by Diſcent. | \ 
A Tenant by Knight's Service zu Capire levies a Fine to P. to 
the Uſe of A. in Tal, Remainder to B. the Conuſee in Fee; this 
is a Remainder, and 501 a Reverſion, altho' B. had the Fee before : 
For the Indenture guides the Uſe : The Fine and the ſaid Indenture 
make bat one Aſſurance. The Heir of 4. the Conuſor in this Cafe 
» ing within Age ſhall be in a Ward, If the King had his Ele&i- _ 
in the Caſe of ſuch Intail, the Remainder in Fee; there Dag - 
oo” no Occaſion to make ſuch a Conſtruction. 2 
85 AS LN | 
Enant by Knight's Service makes a Gift in Tail to hold of him 43 E. 


by Knigh!'s Soros” the Donee dies, his Heir within Age; the 2 Co. 91. Biag- 
ham's Cate. 


| Donor dies, and his Reverſion deſcends upon that Heir: 'T be Heir, > 3. Co 37. Rarclifs 


as to the Land, ſhall not be in Ward to the Lord by Knight's Ser- © 


vice ; for the eren only was held of him. 1 he Father has Chatel Tenure. 


bn TS 4 i I heſe Wardſhi 3 are 
the Wardſhip of his Son jure nature; it is not a Chattel which aboliſhed by 12 C 


thall go to his Executor : But if the Father dies having the Ward- cap. we. bs 
ſhip of the Body of his Son and Heir, and the Son continues with- 
in Age; the Lord by Knight's Service ſhall have the Wardſhip of 
the body and Land. Lit. cap. Chivalry. 
| CASE LXXIX. 0 
Tan by Knight Service grants his Tenancy to A. for Yiks. 5: PE 
the Remainder to H. in Fee; P. dies, his Heir within Age; ham's Cafe. W 


| the Lord of this Tenancy grants his Seigniory to C. in Fee; J. atturns ; = n both 


afterwards 4. dies: The Heir of B. ſhall not be in Ward to the [com Waſte, Sof 
Grantee of the Seigniory; (for B. did not die his Tenant, 4. was penſion, Extinguiſh- 
his Tenant;) nor to the Lord Grantcr ; for he paſſed his Scigniory 3 
away in the Life of A. And lo this Heir of B. ſhall be in Ward takes away his Te. 


to no Body. : nure, 


Tet | Leſſee 


2 
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Leſſee for Life commits Waſte; the Leſſor grants the Reverg. 
on in Fee; the Tenant atturns: This Waſte is become diſpuniſhable. 
for this Waſte was not to the Diſinheriting of the Grantee of the Re. 
verſion; and the Grantor now has no Reverſion. Where the Grant 
of the Reverſion is for Life; and Waſte is committed aſter the 
Grant; and the Grantee of the Reverſion for Life dies in the Life 
of the Leſſor: This Waſte is puniſhable by the Leflor : For ſus 
Grant only ſuſpends the Action. "Tis otherwiſe of a Reverſion 
granted in Tail in ſuch Caſe (as ſome think) and the Tenant in 
Tail dies without Iflue in the Life of the Donor : For there the In- 
hericance paſſed, and the Diſheriſon was done to him in Tail, CG, 
1. part, 200. Tenant for Life, the Remainder in Tail to A. the Re. 
mainder in Fee to B. the Leſſee commits Waſte ; and afterward 
A. dies without Iſſue: B. ſhall puniſh this Waſte. . 


CASE” FN. 


2.0% El. Mercer's AN Action on the Caſe was brought for ſcandalous Words, and 


Slanders, Implicati- . the Word maliticſe was wanting in the Declaration: Yet ad- 

on, Intendment. judged good and affirmed in Error. For ſince they are ſcandalous 

they are eo ipſo malicious. Bedel's Caſe, 7 Cb. 40. Exprxſſio cc. 
rum qu tacite infunt nihil operatur. - JT 


"CASE LXXXI. 


1 5 A Collateral Aſſumpfit of the Teſtator binds the Executor; as to 
143 E. z. 6. - 


pay a Debt due by J. F. to the Plaintiff, if the Plaintiff will 


5 El. 


3 Nis forbear ſuing J. S. for an Year. C0. 2. part, 662. If the Promiſe 


Aſſumpſit collateral. be broken, by the antient Law, in an Action on the Caſe, where 
Note collateral Pro- there was no Force, Wager of Law lay. 


miles. 1 

Promiſes m in | 5 

Writing by 29 C. 2. | CASE. LXXXIL ES? 
3 As Venire Facias was returned; the Name of one, of the Jurors 
Tiippet's Cale. was Tipper, the Habeas Corpora and diftringas Tipper; upon 


Co. 42. -2W EIS. Pp | 1 +he | s 
Ferne t c Rutland Examination it was found 79 be the fame Perſon, and that his true 
Caſe. Name is Tipper : It ſhall be amended. 


* * 


CASE LIXXXII. 


F A N Husband ſeiſed in the Right of his Wife; and having in his 


F. N. B. 192. 1 A own Right, Lands contiguous to his Wife's Land; builds an 
Dyer 43. Houſe which extends 20 Feet Northward, and 12 Feet Eaſtward 
1 upon his Wife's Land, the reſt of the Houſe ſtanding upon the Huf- 
Meaſon. " band's Ground; the Wife dies, without any Iſſue had by her Huf- 
DEL band; the Heir of the Wife brings a cui in ©ita againſt the Huſ- 
band; and demands the ſaid Land by the Name of an Houſe: And 
had Judgment pro tanto, as aforeſaid; affirmed in Error. 


Expoſition de parols. It is not an Houſe if it be not covered. An Houſe is called in 


Latin, Tectum or Domus. 


40 El. | : 

5 Co. 98. Bury's | CASE LXXXIV. 1 
95 ET Usband and Wife are divorced cauſa frigiditutis in the 
Baſtardy, Divorce. Husband ; the Husband marries another Wife, and has Iſlue 
44 Aff. pl. 12. by her; the Husband dies: This Iſſue is legitimate. The faid 
Br. Caſes 48. | ; 1 | 23 
Moor 225, Gr. Divorce diſſol ves einculum Matrimonii The ſecond Narriage 
Noy 72. ' might be diflolved in the Life of the Parties, but not 


2 Leon. 169, Ce. ; Tappan ; 
Dyer 179. pl. 40. alter the Death of any of them : And if it had been 


x Ander. 185, 186. | 10 


* 


a — & 


J.. 7. A Leflor has a Covenant from his Leſſee for Years, the Le 
grants his Reverſion of the Land to A. the Leſſor cannot releaſe this 214 Cro. 


Sixth Century. ER. 


10 diſſolved in the Life of the Parties ; the ſaid Iſſue of the ſecond Mar- 
riage had been a Baſtard, So adjudged, and affirmed in Error. 
| Nemo inauditus nec ſummonitus condemnari debet. 


a | CASE LEAXXY. 
A General Pardon pardoned all Felonies except Burglary ; A. before Cafe de general Par- 
A this Pardon was attainted of Burglary : This Burglary is excep- don, Pardor, Re- 
ted and not pardoned; for altho* he cannot now be indicted or attaint- leaſe, Surrender. 
ed of it becauſe in this Cafe the Law has had its End, yet it is now more | 
evident that he is a Burglarer. 
T0 By all the Judges of England. , 
Where Judgment is given for Debt upon a Bond, or in 'Treſpaſs ; 
while theſe Judgments are in Force, there cannot be a Suit maintained 
upon the Bond, or for the Treſpaſs: For tranſiverumt in rem judicatam. In 
the principal Cate, Burglary is a great Crime. Si quid male feceris cum 
vluptate, voluptas abit, malum manet ; fi quid bene feceris cum dolore, dolor 
abit, & bonum manet. A Statute is acknowledged and extended; 
a Releaſe of the Statute will ſerve; for no other Satisfaction 
can be acknowledged. A judgment is executed by Elegit; before Ex- 
ecution a Satisfaction of the Judgment acknowledged upon Record wos id 
have been ſufficient againſt the Execution; o after the Execution, al- 


tho' it is become a Chattel real, and not a Choſe in Action, a Releaſe 


of the Judgment is a Bar of the Execution. A Releaſe of all Demands 
bars Execution. An Extent by Elegit is aſſignable: It may be ſur- 
rendered, but not releaſed: A Releaſe ſuppoſes him who releaſes to be 
out of Poſſeſſion; a Surrender, him who ſurrenders in Poſſeſſion. Hower 
and Hagar's Cale, Tenant by Hlegit, after Aſſignment of his Intereſt, 
may deſtroy this Aſſignment, by acknowledging Satisfaction. Juſtice 
Croke reports this; I do not believe it. 7 Car. 1. Cro. 214. 32 E. 3. 
Sei. fac. 101. 21 E. 3. Tr. ſect. 24. 15 E. 3. Reſponder. 23. 20 ar 

or 7 


Car. 3. 


Covenant afterwards. : 5 


CASE LXXXVI. 


A Brings Treſpaſs againſt three; one appears, and pleads not guilty 511 Co. 5. Sir John 


« afterwards another appears, and pleads not guilty ; afterwards the nee Gals =] 
third appears, and confeſſes the Action; two Venire Facias were awarded nts; on ny 
to try theſe two Iſſues ; on the firſt Iſſue 200 J. Damages are found for Verdict, Amercia- 
the Plaintiff; the other Jury finds 150 J. Damages: The Plaintiff ſhall ment. 
have his Election which Damages he will have: For it is not certain 10 Co. 117. a. 
which of the Iſſues was firſt tried; for they were tried at the fame OS 5 
ſiles, and the Damages taxed by the firſt Jury ought to ſtand for all. * 
Where a Trial is had againſt two upon ſeveral Pleas at ſeveral Times, 
if Treſpaſs be brought againſt two, the Damages ought not to be ſe- 3 
vered, if * they be not found guilty at ſeveral Times: But if fo, ſeve- 1 Brownl. 233. 
ral Damages and entire Coſts ſhall be given. Where Treſpaſs is brought Cr. Car. 55. 
againſt two, and the Jury finds ſeveral Treſpaſſes, and not a Joint-Treſ- 1 Rol. Rep. 30. 
piſs; the Writ ſhall not abate: It is otherwiſe, f if the Plaintiff, after C. 119. 4. 


ſuch Joint-Action brought, confeſſes it to be ſeveral. Treſpaſs againſt 8 16 3 


two, and the Treſpaſs is found at ſeveral Days, and ſeveral Damages 1 Leon. 41. 
are given; the Flaintiff ſhall have two Judgments for the Damages, and; Leon. 77. 
one for the Coſts: And the Plaintiff ſhall not be amerced ; for the Heb. 270. 


Day is not material in Treſpafs, ſo that the Action is brought after the H Gb. 


Treſpaſs was committed. After a Writ to enquire of Damages is awar- 
ded,” upon Confeſſion or Demurrer, there is no Continuance uſed in 
the Common Pleas: Altho' it is otherwiſe in the King's Bench, there 
they uſe Continuances: And yet the King's Bench will nor reverſe ſuch 
Judgment of the Common Pleas ; for the Courſe of every Court at 
Heſtmiuſter is Law. Adjudged, and afhirmed in Error. 

CASE 


Sixth "Century. 


— 
nm 


— — 


e iy A E. EMMN VII. 


. 


| ng | hav 

Op. A Brings an Action on the Caſe againſt B. and counts that B,tock e. 

i Faux La- L X. from him ſeveral Goods, and mentions them, & inter alia, ful. dec 

tin, Anglice, Count, crum lecti, Anglice a Teſter of a Bed with Curtains of Say; up 77 

8 not guilty pleaded, a Verdict is found for the Plaintiff, and entire Da. Mi 

Cr. Jac. 665. . : d A do d 9 > . 4 ig 04 
mages given: And well. Judged, and affirmed in Error. For Auglice _ 


will ſerve; eſpecially where there is no Latin Word obvious tolignify 

it: As in this Caſe, there is no Latin Word for a "Teſter of a Beg, 

By 4. G. 2. cap. 26. But where an obvious Word occurs, becauſe that by Law, 272 
all to be in Engliſh. |, the Statute of 36 E. z. all Pleas ought to be inrolled in Latin, an 
| Anglice will not ſerve ; leaſt the Divine Science of the Law ſhould 

be prophaned by Barbariſms. Thus, in Treſpaſs pro captione & ab- 

duclione unius Cornetti ; Auglice, an Ox, this is faulty; for B io aq 

obvious Word for it. 


a: CASE LXXXVIII. cel 

10 Co. k. l of Nly the King can make a Corporation. A Corporation ſhould clu 
. have a Name and Place certain. A fictitious Name and Place MW _ 
tors, Founders, Mort - will ſerve. It may be with an Head or without an Head. It may be Ca 
maine, Condition , named by a Subject; and the Head and Members may be appointed af. Ce 
Uſes, Bargain and | 4 | | | 1 
Ale, Eflates. ter the Foundation ; and the Foundation may be before any material 1 8“ 
Fabrick is erected. The King may make one Corporation out af N. 


another, and both ſhall ſtand. A Corporation may be by Preſerip- '% 
tion, by Act of Parliament, by the King's Charter. When a Corpo- 28 


| ration is made, eo i without any Words, they are enabled to havea MW . 
1 common Seal; to implead and be impleaded; to make Leafes and 11 
Grants; to purchaſe for Years, Lives, or Fee: But for Purchaſes in © 


Fee, they ought to have a Diſpenſation of the Stature of Mortmain | V\ 
= from the King and the Lords mediate, if the Land be holden fron MW 
| | them. They have Power to make Ordinances agrecable with the 
1 Law. If a Corporate Body procures a Tenant to convey Land hol- 
| den from a Subject, without the Lord's Licence, to the King, with an 
Intent to convey it to ſuch Corporate Body; and it is ſo done: This 
Patent is revocable zure regio. For the King is made an Inſtrument to 
do Wrong by the Extinguiſhment of the Seigniory of the Subject. 
Conſideration, Miſ- A Corporation which has a Fee-Simple in Lands, cannot be re- 
the Judges of trained from making Leaſes for 21 Years or more, or three Lives, 
England, - or in Fee; unleſs by Act of Parliament. For it is againſt the Na- 
ture of an Eſtate of Fee-Simple to be fo reſtrained. 
If there be no Viſitors appointed in the Foundation of an Hoſpital, 
the Founder and his Heirs ſhall be Viſitors. Ihe King may give Pow- 
eer toa Subject to name a Corporation; and when it is named, it is the 
King's Corporation. The Words fundb, erigo, incorporo, and other 
1 ſuch like Words are ſufficient to make a Corporation, Ihe Perſon who 
gives the firſt Poſſeſſion to any Corporation is the Founder. A Bar- 
gain and Sale by the King for any Conſideration, to a Corporation, is 
good; altho' the King cannot ſtand ſeiſed to the Uſe of another: And 
the Conſideration of Money paid or mentioned to be paid, altho' by any 
Stranger, makes the Conveyance and Bargain and Sale valid. 
Io avoid Grants or Leaſes made by Corporations, becauſe of miſ- 
naming them, is a great Inconvenience: Even tho'the Miſnomer be 
real. How c# Farmers know their Foundation Names ? They pay 2 
great Rents or Fines, and their Leſſors or Grantors well know their 
own true Names, and falfely uſe other Names to the Prejudice of a 5 
/® Tertii. Stranger: This Fraud and Covin may be averred againſt them to 0 
. make their Grants and Leaſes good: And of later Times, the Judges | * 
4 5 . have 


PFE * 


1 Leet; Iſſue is joined and found with the Plaintiff; he has 


is given againſt them; they bring a Writ of Error for this erronious 


Is in the Caſe of two Joint Debtees: For upon this Writ of Error they 1 


mages for the Debt; and alſo they ſhould be diſcharged of the Coſts 


—_ hs. —_— ˖ „ 


Us J. | 


J1xth Cen 271 
have well * conſidered this Falſchood, and redreſſed it in Dr. 4 FER 
ries Caſe, the Caſe of Lime, and Sir Moyle Finch's Caſe. Cote. 

See 11 H. 6. 2. the Cale of the Prior of the Hoſpital of &. Fob of 11 Co. 18. 
Zernſalem in the Time of J. 2. before the Time of Memory, in the 6% 4325 

2 | T/ . | . 7 O. 63. 
Miſnoſmer there, She //ord Hoſpital was omitted; and yet the Grant 

was held good. = 


CASE: EXXXITX; 
TYY the Statutes of 3 H. 8. CAP. 5. CG 7 H. 7. cap. 1. Soldiers, Who 6 Co. 27. a. 


being inrolled depart without Leave of their Captain; or after ee 1 
Money received, will not ſerve, although before Inrollment, under Prerogative, Diſobe 


any Captain; are Felons, without Clergy, unleſs they be in holy __ = 
Orders. The ſaid two Statwes are perpetual. The 2 E. 6. cap. 2. ex & Ct. I, 72 
tends only to the Departure of Soldiers after they have received Wages. Hut. 1 3 

A Gift to the King, without the Words (to the King and his Suc -- Eſtates, Corporations; 
ceſſlors) is a Fee-{twpie; and the Word King in the ſaid Statutes in- Plowd. 176. b. 457. a. 
cludes Succeſlors. By all the Zudees of England. | 1 

The Word Captain extends to the Conducters of Soldiers to their 4 Inſt. 352. 
Captains. It icems that theſe Statutes are only a Declaration of the Per 92 pl. 18. 
Common Law: The King's Subjects are bound upon their Alle- 
giance to ſerve the King againſt Rebels and 'Fraitors within the 
Kingdom, without Wages; and out of the Kingdom againſt Enemies, 
for Wages. A Subject who refuſes Pref-Money to ferve the King 
againſt Rebels within the Kingdom, where his Service is neceſlary, 
is a Traitor: For Words tending to the King's Deſtruction f are (+ Font.) 
Treaſon; a fortiorz Facts are fo. To refuſe to ſerve the King a- 
gainſt Rebels; and to refuſe to ſerve him out of the Kingdom for 
Wages; are Offences contra aebitin T igeancie ſts, Such Service 
is neceſſary, and molt convenient to prevent Invaſion. 

Nullum peccatum majus eſt inobedjentia. Ee 3: 1 
Qui non pr puſſat injuriam quando poteſt, infert. 8 bl 
5. RAS ÞB KC N 


F 1 Revlevin againſt fix - they a 6 Co. 25. a. Rud- | 
Brings a Replevin againſt ſix; they avow for an Amercement 5 v4. ” 1 
F © Error, Releaſe, Jojn- 11 
Judgment; the Defendants bring a Writ of Error; one of them re- tenant, Judgment. 
leaſes all Errors to the Defendant in the Writ of Error, %% 2yas Co. Ez. 648. 


Ss ng | | : Cro. Jac. 117. 
Plaintiff in Replevin: This Releaſe does not bar the Profecution of "a 209. . 


the other five: For the Writ of Error is to excuſe him from Damages Hard. 50. 


and Coſts given againſt them where they are Defendants. Judged 3 8 3 
and affirmed in Error. 1 Rol Rep. 245. - 


Two Jointenants are Plaintiffs in Treſpaſs; an erronious Judgment 
judgment: The Releaſe of one of them deſtroys the whole: And fo it 
thould recover Damages for the Treſpaſs; and fo of Debt with Da- 


given againſt them. In the Principal Caſe they are Defendants, and | 1 = 
the Writ of Error is in the firſt Place, and principally to diſcharge 
them from Damages and Coſts, and not to give a Return of the Cat- 
tle. An Avowry found for the Avowant for Damage Feaſant gives a 
Return of the Cattle, with Damages and Coſts: But where two avow, DT 
and Judgment is given againſt them, and they bring a Writ of Error, 1 
and one releaſes; the other ſhall have a Return. They in the Prin- 
cipal Caſe being Defendants in the Replevin, loſe Damages and 
Coſts: If they had been Plaintiffs in Treſpaſs or Replevin, and bar- 
red by an erronious Judgment; upon a Writ of Error or Attaint ſuch 

to 7 Judgment 


the tt. 


— 


: 


Heth Century. 


JS r 


— CAT 


Jurte ſnould be given, as ought to be given in the original Action 
t they brought the Writ of Error as Defendants; and alto they tool; 
the Diſtreſs for an Amercement in a Lect; and no Damages are to 
be recovered in it, if it be found for the Avowant. The Caſe is the 
ſame of ſeveral Defendants, if the Avowry had been for Damagc 
Feaſant; where Error is brought by ſeveral Defendants ; the Re. 
leaſe of one ſhall not bar the others: For they are forced to j oin in 
Error. So in Attaint. CV. 120. | 
x | CAS Bo NG 

Makes a Leaſe to B. of certain Lands for 'T'wenty-one Yegrs, 
and afterwards makes another Leaſe to C. of other Land for 


e On. 7. Juſtice 
Windham's Caſe. 


ee * Twenty- one Years; and afterwards makes a Leaſe of both the ſaid 
| Moor 197. Lands to D. for thirty Years, to begin after the End of the ſaid two 
oy gg Leaſes: The third Leaſe ſhall begin reſpectively after the End of each 
Lit. Rep. 364 olf the ſaid two Leaſes; andthe Leſſee ſhall not wait for the End of both, 


_ Jac. 35, 259» that his Leaſe may begin: For the Grant ſhall be taken moſt ſtrongly 


15 Co. 85.b. Againſt the Grantor. So where A. covenants to ſtand ſeiſed to the Uſe 
Yelv. 183. of P. his Couſin, of certain Land for Life; and of other Land, to the Ute 
1 ot of another Couſin in Tail; and afterwards covenants to ſtand ſeiſed to 


the Uſe of a third Couſin in Fee, after the two former Eſtates are end- 
ed: The Eſtate of the third Couſin ſhall begin reſpectively after the 
$ Aff. pl. 10. Ji ſaid two Eſtates are ended. Judged and affrmed in Error. 


2 A. grants a Rent of 5 /. to B. out of certain Land for his Life; and 
after the Death of C. 10 J. to B. for his Life: C. dies; B. ſhall have 15/, 
during his Life: For 4. ought to have added an Exception after the 
Death of C. viz. Nift 10 l. ſi ita ſenſerit ; quis eum impedicut? Cu. 
ceſlionem illam cum fre exception ſcripſerit, cur fine exceptione nor 
ita ſenſerit? 5 ö fon 

4 Co. 89 b. Drury's 1 CAS E XCl. . . 

Caſe. 7 Statute of 21 H. 8. cap. 13. ought to be conſtrued ſtrictly, 

Arn. becauſe it introduces Non-Reſidency and Plurality of Bene— 


D ws tices againſt the Common Law. A Baron may retain three Chap- 
9 2p 15: hl Me lains to be qualified, by the ſaid Statute; an Earl five; a Baroneſs 
5 The Stat... fays WO; A Counteſs two; a Warden of the Cinque Ports one; the Maſter 
[two.) of the Rolls * one. A Baron retains four at one Time: + Neither of 
pot Co. 90- them is qualified. So of an Earl, Oc. if the Retainer be, as preſeri- 
Meber conditi 20. bed by the Statute; and they are advanced accordingly; although the 
dentis. Lord be attainted or dies; they ſhall retain their Benetices according 
to their Qualifications. A Lord, after the Death of any of his qualified 

Chaplains, may retain another in his Room to compleat his Number: 

If more are retained than the Statute allows; although the others 

1 And. 201. n ẽ be dead who were well qualified, and thoſe ſo retained are nozv within 
5 Elz. 723» 724 that Number allowed: er ſuch Retainer does not enable them to 


hold a Plurality; by the Rule, Cad ab initio non valet, tray 


Moor 561, 562. 


4. Co.2. b. temporis non convaleſcet. If a Baron be made an Earl, he ſhall have 
— 5 only five qualified Chaplains, If a qualified Chaplain who is ad- 
2 Co. 55. b. vanced, be diſcharged of his Attendance; during his Life, his Lord 
Cro. Eliz. 585. cannot retain another to be qualified, if his Number of qualified 
#, 8 Chaplains be full. The Son and Heir apparent of a Baron retains 
Dav. 32. 2. a Chaplain; the Baron dies: This Retainer is void. An Eart !s 


2 Bulſt. 304, Kc. in Ward to another Earl: Each of them may have five Chap- 


lains qualified: So of a Baron, Gc. An Ear} or Baron is at- 
tainted ; having before retained Chaplains who are not ad- 
vanced; their Faculty for a Plurality ceaſes: So of a Biſhop 
who dies. Ii the Caſe of Widows of Earls and Barons; 

4 „ N notwithſtanding 


| per Aunum, according to the Tax of the 26 H. 8. in the Firſt-Fruit- 


Cl. . — 


WI _ * — 
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gotwithſtanding their Marriage after Retainer, their Chaplains re- 


— 


| main qualified: But not ſo if they are retained after Marriage with 


1 Baron or Earl: But they may, if zhe Marriage be with a Gentle- 
mails Mg | | | 
A Retainer within the Statute ought to be ſigned and ſealed with 


de Hand and Seal of the Qualifier. 


A Chaplain advanced to two Benefices with Cure, ought to have 


| the King's Diſpenſation for Non-Reſidency, and ought to be reſi- 

| {ent upon one of them. The Archbiſhop's Diſpenſation and King's 
Confirmation regularly are neceſſary to hold Pluralities. A Parſon, 

or Vicar, or Clerk is made a Biſhop, and before Conſecration has 

à Diſpenſation io retain two or three Benefices which he has: This 

is good: For a Biſhop is not a Chaplain; and this Caſe remains at | 

| Common Law; and the King now has the Power of ſupreme Head Hob. 145, *c. 

| of the Church, by the Statute of 26 H. 8. cap. 1. So of a Conmmen- 

| dam to take ſeveral Benefices of the Patronage of any of the King's 

| Subjects, upon their reſpective Preſentations: It is good. 


Judged and affirmed tn Error. 


CASE XCI. 


Has a Benefice with Cure, above 8/. per Aunum; he takes 8 b. Dig- 
* another Benefice with Cure, and is admitted and inſtituted to-9yare Impedit, Ple- 


it; but before Induction, he has a Diſpenſation to hold both: The party's 1 
| firſt is void; and the Diſpenſation comes too late: Admiſſion and 7% en 


21 H. 8. cap. 23. 


| Inſtitution make the Church full againſt a Subject; but not againſt Value del Egliſe. 
| the King before Induction. In Caſe of Deprivation or Relſigna- Bas 78, f. 


Godb. 166. 


tion; the Patron, if he will, may preſent to the firſt Benefice, be- Moor 12. 


fore the Clerk is inducted into the Second. In this * Caſe, there Latch 32. 
is no Need of f Notice. For by the Statute of 21 H. 8. cap. 13. * of &ycidarce by 
the Church 1s void by Acceptance of the Second, as if the Incumbent bi. * 


had been dead; and in the Caſe of Death, there is no Need of No- 1 To the Patron, | 


See 4 Co. 79. b. it 


tice before a Lapſe: For the Patron may know when the Incum- gems the Patron is 


bent dies, as well as the Biſhop. . not bouhd to take 
By all the Judges of England, and Barons of the Exchequer. Notice untels there 


If the Values of the {aid two Churches are reſpectively under 8 /. ROO 


Office; if they be in different Dioceſes, the Archbiſhops reſpectively 
may difpenſe with retaining them both: If they be within the ſame 
Dioceſe; the Biſhop of that Dioceſe, alone may grant ſuch Diſpen- 


ſation. 


e GAS. = | 

i HE Election of Magiſtrates by the Common Council of a 3 de 
: Corporation; (without the Voices of all the Commonalty, as Ame i, 1 
tome Charters direct) is good, where it has been fo practiſed a very Fleckion de Magi 
long Time: For the Law preſumes that in ſome former Age the Har _ 
whole Commonalty aſſented to it, although that Aſſent cannot be Lane 1 
ſhewn at preſent. Such Election by Common Council is expedient * TL 
avoid Confuſion. Corporations have a Power to make Ordinances * © © * 8 
tor their own good Government. 2 — 

By all the Fudges of England. 

Ex dinturnitate temporis omuia preſumuntur eſſe ſolemniter acta: 
Conſuetudo & communis aſſuetndo cincit Legem non ſcrtptam, ſi ſit 
ſpecialis; & interpretatur legem ſcriptam, fi Lex fit generalis to 
ſtand with the Cuſtom. | TS 
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5 J K ASCE: NM l 
5 Co. 28. b. Harti- A Acknowledges a Recogniſance or Statute to B. afterwards C. ha, 
22 H Judgment againſt 4. 4. dies: His Executor or A dminiſtrator j, 
= bound to ſatisfy the Judgment before the Recogniſance or Starute 
4 = 59. b. 60. a. Tudged and affirmed in Error. A Statute or Recognitance defeaſanced 
: 3 . to perform Covenants which are not broken, cannot be pleaded by the 
x Rol. Rep. 405. Executor in Bar to any Specialty; where the Executor has no more 


* 9 35> 1025 than will ſatisfy it: For perhaps, thoſe Covenants will never be broken, 


Owen 72. If in this Caſe B. executes his Recogniſance or Statute by Extent 
1 Bulft. 101. upon the Lands of A. in his Life-time ; C.'s Judgment ſhall not ouſt 
G. Si. l, it: For A.'s Land was firſt bound with the faid Statute cr Re. 
| Swinb. 350. cogniſance. Goods and Chattels are not bound before the Tefte of the 


Yelv. 29, 133- Execution. The Order which an Executor is bound to obſerve, is, to | 


Ander. 5 f 
"RR diſcharge, 1. The Funeral, 2. Debts to the King, 3. Rent upon 


Leaſes for Years, 4. Judgments, 5. Statutes and Recogniſante,, 
6. Obligations, 7. Contracts, 8. Legacies. If an Executor does ny 
obſerve this Rule, he expoſes himſelf to a Devaftazit ; which is to 
anſwer pro tanto, out of his own Goods. 


CASE NV. 
4 Co. 30. b. Hoe L Nderwood or Herbage, or any Profit apprender, may be 
_ — Caſe. granted by Copy; if Cuſtom warrants it: So of a Fair or 
Cr. Elz. 413. Market: So of a Manor. Judged and affirmed in Error. 
Moor 355. The Cuſtom of Ciivenor Landmark is, that if any Copyholder is 
3 5 about to ſell his Copyhold, Proclamation ſhall be made in Court; 
4 Co. 24. that if the next of Blood of the Vendor, or in Default of him, the 


Murrel's Caſe. next Neighbour of the Vendor ſhall come to Court at Sun-rife, and 
Copyhold. 5 a 
e will pay as much as the Bargainee has agreed to pay; that he ſhall 
have the Land notwithſtanding the Bargain. | 
Conſfuetudo volentes ducit ; lex nolentes trahit; if it be made to ab- 
rogate an antient Cuſtom. 1 


, 


CASE XCVI. 


1 Enant for Life, Remainder in Tail; he in Remainder levies 


Caſe of Fines, Fines, a Fine ſur conuſance de droit come ceo; Tenant for Life dies; 


CO OO. he in Remainder dies; his Heir claims or brings a Formedon, after 


2 Ander. 1773. the Proclamations and five Years are paſſed: This Fine bars the E- 
Dis: ate Tail. If the Proclamations had not been made, there would 
8 104. have been no Diſcontinuance in this Caſe; for he in Remainder 


Cro. Elia. 362. was not ſeiſed by Force of the Intail . If he had been ſeiſed by Force 


of the Intail ; ſuch Fine, without Proclamations, had been a Dit- 


continuance. By all the udges of England. | 
"Tenant in Tail makes a Leaſe for Years, and afterwards releaſes 
to the Leſſee and his Heirs: The Wife of the Leſſee is dowable of 
this Eſtate; and ſuch Dower ſhall continue until the Entry of the Iſſue 
in Tail. Tenant in Tail is diſſeiſed; and during the Diſſeiſin levies a 


Fine to a Stranger, ſur conuſancèe de droit come ceo; the Heir in 


Tail is barred by this Fine: For he cannot be received to aver 9204 
Partes ad fem nihil habuerunt, by Force of the Statute of 27 E. I. 
de finibus. But before the Starute of 4 H.7. the Heir in Tail, in this 
Caſe, might have had a Formedon. At this Day, a Diſſeiſor ſhall 


have Advantage of this Fine; and ſhall plead the ſaid Fine to the ſaid 


4 : Stranger, 


clamations, in his Father's Life-Time, and dies without Iſſue; the Fa- Godsb. 107. 


Heir in Tail, the Fine levied by his Father. Ce. BL. 78 


ders the ſaid Land to the Conuſor for 100 Years: This is a Forfeiture 
If after the 4 H. 7. and before the 11 H. J. ſuch Fine had been levi- Cr. Fl. 513. 


made by her: It would have bound the Heir in Tail. But after the Hob. 258. 
11 H. J. and 32 H. 8. If ſuch Render be for 21 Years by Deed indent- Moor 455. 


in the Life of his Mother, a Jointreſs, levied a Fine to a Stranger, 
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Stranger, whoſe Eſtate he has; and the Heir in Tail ought to anſwer to 
the Fine: And ſhall not be received to traverſe the Que Eſtate. 
Tenant in Tail is diſſeiſed, and accepts a Fine of a Stranger, ſur connu- 
"nce de droit come ceo; and Tenant in Tail grants and renders the ſaid 
Land to the ſaid Stranger: This being with Proclamations, bars the In- 
tall, by the Statutes of 4 H. ). and 32 H. 8. In this Caſe, the Fine be- 
ing a Fine by Concluſion, ſhall bar the Heir in Tail: For he is Privy 
to the Eſtoppel. If Tenant in Tail accepts a Fine from a Stranger, with Plowd. 
1 Render of Rent in Fee to the Conuſor, out of the ſaid Land: It does a. b. 
not bind the Intail. But if Tenant in Tail of a Rent, levies a Fine of Cr. Jac- 699, 700. 
the Land with Proclamations ; the Rent paſſes incluſively and is barred. 55 
Hilliard's Caſe judged 20 Fac. 

Tenant in Tail diſcontinues the Tail, and diſſeiſes the Diſcontinuee 1 Ander. 43, 172. 


437. b. 435. 
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and levies a Fine; afterwards, and before the Proclamations are paſſed, 2 Ander. 177. | 
the Diſcontinuee enters, and avoids the Eſtate : This Fine bars the Iſſue. N. Bend. 122. pl. 
If the Diſcontinuee levies a Fine with Proclamations, and five Years paſs 3 | 
1 2 TIAL 1 | TP : El. 589. 

in the Life of the Tenant in Tail; it does not bar the Heir in Tail: But Owen 76. 
if Tenant in Tail levies a Fine with Proclamations, after the Entry of Moor 115. 
the Diſcontinuee; This is a Bar to the Intail, as aforeſaid. 1 Brownl. 139. 

Grandfather, Father and Son; the Father, in the Life of the Grand- Lord Zouch againſt 
father, levies a Fine to a Stranger; the Father dies; the Grandfather Bampfield. 
dies; the Heir in Tail is barred by this Fine. But the Grandfather may 8 6 
convey. this Land to any other; and this Fine will corroborate his E- Leon, 7 5 b 


ſtate. Tenant in Tail has 2 Sons; the eldeſt Son levies a Fine with Pro- 1 Jones 33, 35. 


ther dies; the ſecond Son ſhall have the Land: But if the eldeſt Son, kf __ 43+ 

or his Tflue, ſurvives the Father, it is otherwiſe. In this Caſe, after * 
ſuch Fine levied by the Heir Intail, in the Life of his Father; the Fa- 2 Leon. 36. 
ther may paſs this Land to whom he will; and the Vendee may plead Noy 59. 


0 6 10 | 7, » ö a | © 3 Leon. 24. 
againſt the Conuſee quod partes ad finem nihil habuerunt , and againſt the „ 


AN; CASE XCVII. ” 
\Enant in Tail who is a Jointreſs, within the Statute of 11 H. J. 3 Co. 50. b 
1 which reſtrains Alienations by Jointreſſes, accepts from a Stranger, Sir George Brown 2 
a Fine ſur conuſance de droit come ceo; and by the ſaid Fine grants, and ren- Aliens 
lenation. 


. | : ; a f 11 H. 7. cap. 20. 
within the Equity of the ſaid Statute. As in Caſe of Mortmain upon Jointures, Leaſes, E- 


the Statute of J E. 1. that no Perſon ſhall alien in Mortmain. auity. 


ed to a Woman, Jointreſs, 'Tenant in Tail; and ſuch Render had been 4 2 ; 


ed, without rendering the ancient Rent according to the Direction of 2 And. 44 
the 32 H. 8. it ſhall not bind the Heir. At this Day ſuch Fine for 21 Sh ts 47+ 470 
Years is not a Forfeiture during the Life of the Jointreſs: Nor after Winch 43, 44. 

her Death by the Equity of 11 H. J. This Leaſe ſhall not be avoided 2 Bulſt. 45. | 1 
by the Heir in Tail, where the antient Rent is not reſerved, as ſome a 
think: For the Word of Alienation in conditional Eſtates among Sub- | 1 
jects. does not extend to a Leaſe for 21 Years, or a Life: For the Term — 6 
granted is ordinary and reaſonable, as ſome think. 21 Fac. 1. Cro. 4 
I. Part, 689. A Leaſe for 21 Years, upon ſuch Fine, by ſuch Jointreſs, 
without any Rent reſerved, binds the Heir in Tail: For ſuch Leaſe is 
not an Alienation. The principal Caſe in Croke, is, that the Heir in Tail 


which operates only by Way of Eſtoppel.; and afterwards the Mother 
makes the ſaid Leaſe for 21 Years by Fine: This is a clear Caſe, the 
Conuſee of the Heir in ſuch Caſe ſhall not avoid the ſaid Leaſe. It 
ſeems to me, that ſuch Leaſe for 21 Years ſhall laſt no longer than 
the Life of the Jointreſs, where no ſuch Fine is levied. by the 
Heir in Tail, altho' the Leaſe made by the Jointreſs for 21 Years be by 

Vern” Ta oe XXX Pods 9 Fine: 
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either the Heir in Tail, nor he in Reverſion ſhall have any Thins 
during 21 Vears; aid ſuch Joi intreiles might make many ſuch Leaſe, 
for Years,c one Alder another; and ſo in Effect difinberit the Heir in 


Tail, or his Cache where a Fine is levied alter t the Death of th 
Mother. | 


© A 5 E XCVII. 


„ 5 \. Bei ing filed in Fee of divers Manors, has 4 Sons, B. bis eldelt 


Chudleigh's Cale. > Sen, C9. and. E. he makes a. Fcoffment of the Manors to 
Uſes, Eſtate-Tail, 


Copyhold,Garranty, the Uſe of himſelf and the Heirs Males of his Body by the Wife of 
Extinguiſhment, ' Fe &. to be begotten; and after wards to the Ufe of his Will for 20 
Done — amend Years ; and afterwards to the Uſe of the Feoffee and his Heirs, during 
Entry congeable, In- the Life of B. and afterwards to the Uſe of the eldeſt Son of B. and 
fant. Heirs Males of his Body; and ſo to the Uſe of the 2d Son of B. Gr. 


until the tenth ; and afterwards to C. and the Heirs Males of his Body, 


Remainder to . Remainder to E. in like Manner; A. dies with. 


out Iſſue Male by the ſaid Wife; C. and D. die without Iflue, the 
Feoffee (living E.) during the 20 Years, inſeoffs B. the eldeſt Son 
in Fee, without a Conſideration, and he baving Notice of the Uſe; 


and after this Feofiment, B. has flue Fohn ; and afterwards B. in- 
feoffs a Stranger with Warranty. 


2 Sid. 65, 129. 1. Reſolvedby all the Judgesof England, that this Feoffinent of the 
: _ ts.” Fen ep 4 8 contingent Remainder to the eldeſt Son of B. for 
1 4 \ .,9 When the eldeſt Son was born, there was no particular Eſtate 71: eſſet to 
Cr. El. 650. ſupport the ſaid contingent Remainder: And the Mention of a Con- 


"= "Rep 590: ſideration, and Notice of the firſt Uſes operate nothing in.this Caſe : 


For this Feoffee, being Tenant for Life, was not in Privity of the E- 
See 10 and 11 W. z. ſtate in Fee, out of which the Uſes were raiſed; this Fee was left in 4. 
cap. 16. becauſe no Uſe of the Fee was limited, after all the Eſtates aforeſaid 
ſhould determine: And the faid Feoffce voy Tenant for Life crea- 
ted a new Fee. 


2. At Common a Fug if the Feoffee to an Uſe be diſſeiſed: This Dit. 


ſeilm does not ſuſpend any contingent Uſe; but the Entry of the 


Feoffee may revive it, and the Poſſeſſion ſhall be vedic! the con- 
tingent Uſe by the Stat. of 27 H. S. of Uſes; if it be not interrupted 


or deſtroyed, by the Feoffment or Death of the particular Tenatit be- 


ſore the Contingency happens. 
3. Tenant for Life, Remainder in Tail; Tenant for Life infeoff 


1 Co. 14% % him in the Reverſion : The Tenant in T ail in Remainder may enter 


IS 857. for the Forfeiture. Tenant in Tail, Remainder in Tail; Tenant in 


Jail enfeoffs him in Reverſion: T 1 1 is a Diſcontiathes of the ſaid 


Remainder in Tail, and of the firſt Eſtate Tail: It is otherwiſe where 
J'enant in Tail enfeoffs him in Reverſion, being immediate to the 


Tail; this is not a Diſcontinuance. 
4. A collateral Warranty deſcends upon an Infant; it ſhall not hurt 
See 4 Anne, cap 16. kim where his Entry is congeable: "Tis otherwiſe, where bis Entry 


is tolled. 
4.9 —_ 5. A Grant of a Copyhold by a Diſſeiſor, or Dominns pro tempore 
Poph. 71. who has a defeaſible Title, does not bind the right Owner: But Admit- 


f 1 tances by ſuch are valid. An Eſtate to A. and the Heirs of his Body by 


Moor 112, 236,237, à Wife, who is the Wife of another Perſon living, is an Eſtate, Tail. 


1 Roll. 503. An Eſtate to one and his Heirs of the Body of Alice Stiles, is an Eſtate 
1 Tail; as well as if Heirs of the Body had been limited to both. 

13 1 6. Tenant in Tail, Remainder for Life, enfeoffs him in Reverſion; this 
Poph. 77. is a Diſcontinuance: "Tis otherwiſe of Tenant in Tail, » Retnaindertor Years and he 


1 And. 310. e 3 infeoffs 


| If there be ſuch mixt Mines in the Land of a Subject; and without ? 


* 
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infeoffs him in the Reverſion ; it is not a Diſcontinuance: But it is, if 
he infeoffs a Stranger. Leſſee for Life is diſſeiſed; and afterwards relea- 
ſes ro the Difſeiſor : He in Reverſion cannot enter during the Life of Le/- 
ze for Life: But he may in the Caſe where Leſſee for Years is ouſted ; 


and he releaſes. Leſſee for Life, Remainder for Life, and a contingent 


Remainder ; Leſſee for Life makes a Feoffment : This does not deſtroy 
the contingent Remainder ; for the Right of the Remainder for Life 
{upports it. 

This Manner of Conveyance in the principal Caſe was invented to 
prevent the Deſtruction of the Eſtate by the eldeſt Son, whom the Pa- 
rent believed to be prodigal ; and to leave full Power to the Father by 
4 Recovery to diſpoſe of all his Eſtate at his Pleaſure. At this Day, 
to prevent the Deſtruction of contingent Remainders, it is uſual to limit 
apon the Marriage ; an Eſtate for Life to Husband and Wife, Remain- 
der to the Wife for Life, Remainder to certain Friends of the Parents of » 
the Woman who is to be married, and to their Heirs during the Life 
of the Husband, Remainder after the Death of the Husband to his firſt 
Iſſue Male in Tail, Ec. It the Husband in this Caſe makes a Feoffment, 


theſe Friends ſhall enter for the Forfeiture, and preſerve the contin- 
gent Remainder. | 


> ASE ITT. 


T HE King grants to A. his Subject a great Manor called an Honour, Flond. 31t. 
and paſſes it by the Name of an Honour: And well. The King 1 7 1 _ 

by his Patents grants to A. ex mero motu, ſpeciali gratia, & certa ſcicntia, Parents Mines Vile, 
this Honour in Fee, and all Mines there: This Grant does not paſs Roy, Grants. 
Mines of Gold or Silver; or if they are mixt with Iron, or Lead or See 1 W. and M. 
Tin : So that the Silver to be extracted exceeds the Charge of getting it. . ang II. ms. 6 
ſuch Proportion of Silver in them as aforeſaid: They belong to theSubject. 

The King brings an Information againſt A. for diſturbing B. and C. his 

Servants, employed by his verbal Command, to dig for Mines of Silver 

within this Honour: And this Hindrance and Diſturbance was in a great 

Waſte Parcel of the ſaid Honour called Newlands in Cumberland; and no 

Town or Pariſh was mentioned in the Information, but the ſaid Place ; 

upon this Information the Defendant demurred : Judged by all the Judg- 

es of England for the King. Mines of Gold or Silver do not paſs with- 

out ſpecial Words: For they Concern the King's Prerogative. Nu1- 


mus eft nervus belli. The Information need not name a Vill or Pariſh : 


A Place known is ſufficient in Treſpaſs. | S 

The King's verbal Command to his Servants is ſufficient in this Caſe: 
80 it is for Leave to his Servant to abſent himſelf from his Service for 
a certain Time. So of a Gift of Chattels perſonal. The King grants 
all the Mines which belong to the King in the Lands of a Subject : In 
this Caſe Mines of Gold and Silver paſs: For the mentioning the Lands 
of a Subject waives the King's Prerogative in this Caſe; for the King 
can have no other Mines in the Lands of a Subject. 


8 


A Being ſeiſed of an Houſe in Dale, and of three Houſes and certain 38 El Heydon and 
+ Lands in Sale, deviſes his Houſe in Dale, and all his Lands in Brees 0p A 
Sale to B. The Houſes in Se do not paſs ; becauſe of the expreſs Men- 3 = N 
ton of the Houſe in Dale. Adjudged and affirmed in Error. Expreſg Dyer 261. 

ſum facit es tacitum. Altho' in Grants of Lands, Houſes paſs; yet Men: reftatoris in te- 
in this Caſe, it being a Deviſe, the Intention of the Teſtator is to be 47%; Jpectaria 
purſued : If he had intended to deviſe the Houſes in Sale, he would - 


have mentioned them, as he has not mentioned the Houſe in Dale. 


Seventh 
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Seventh Century. 


CASE l. 


Makes A Leaſe to B. and his Wife for Years, if B. Coxe's Cafe, in the 
and his Wife, or their Son ſo long live; B. and the Time ot Queen El. 
Son die: The Wife ſhall have this Leaſe. For this Judegieb the Com- 


wet : a mon Pleas and King's 
Word or amounts to a Disjunctive whether it be placed Bench. | 


firſt, laſt, or in the Middle; and it disjoins all the Perſons in the _ hs OO 
Limitation of the Eſtate paſſed: So of collateral Acts. A. aſſumes Chapman's Caſez86. 


to B. upon good Conſideration to pay him 100 J. if B. and his A Grant ſhall be 
Wife, or their Son come to London before Michaetlmas ; neither vcd againk the 


Grantor. 


B. nor his SON coſncs; but the Wife comes: And this will ſerve. Conceſſio verſus conce- 
In the principal Caſe the Leaſe is made to them ne, and is an oe Os ater 


Eſtate veſted in both, and ſurvives; and the Word or makes it to nin 


bet. 
be in this Manner: If B. or his Wife, or their Son live ſo long: i 


And in this Caſe the ſtrongeſt Conſtruction ſhall be made againſt 
the Leſſor: And the Creation and Preſervation of Eſtates are fa- 
voured in Law. 1 


CASE It 


N Husband poſſeſſed of a Leaſe for Years in Right of his Wife, Mich. 40. Eliz. 12. 
| brought an Action of Debt, upon the Statute of the * 2 F. 6: —_— and Smith's 
| for not ſetting out of Tithes in certain Land: Judged, that it lies, Rot. 699. 
without mentioning the Quality of the Grain; and that Debt lies Cantab. 


| ES Co. 48. 
X the treble Value; and that it lies in the Name of the Husband Bären ind Feme , 
| alone. WY nos 


Joinder in Action, 


Judged and affirmed in Error,  Diſmes, Debt, Count, 


* 2 E. 6. cap.13. 


EASE 


| A Dedimus poteftatem for the Caption of a Fine is directed to: Jac. 1. Arundel 


A. B. Eſquire; he takes the Conuſance, and afterwards is ani ry wot 

made a Knight, and certifies the Conuzance by the Name of A. B. 8. 5 

Knight: This Fine was affirmed upon a Writ of Error brought. Fines, Prerogative, 

| The Uſe is that the Juſtices of both Benches, and the Barons of * 

the Exchequer, take the Conuſance of Fines in their Circuits; and Yelv. 333 

| Afterwards, before the Return of them, it happens that they are made oer 89. b. 

Knights; and as ſuch, they certify the Captions: And well. Only the 1 Te 

| Judges of both Benches, and Barons of the Exchequer, in their Cir- 

chits, can take the Acknowledgment of Fines without a T)edimus 

Poteſtatem; and afterwards a Writ of Covenant and a Dedimus 

P teftatem are ſued with an Antedate. The Law truſts them, and 

allows ſuch Captions in Reſpect of their Gravity, Learning and In- 

tegrity : No other Perſons can Tate ſuch Ackuowledaments without a 

HDedimus Poteftatem ſued before the Caption. The Chief Juſtice of 
Yyy ,, 2 
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-— Seventh Century. 


kd 


. 


Lead 


— 


the Common Pleas only can take a Fine without a Dedimus Pg. 
teſtatem ſued before or afterwards, as the Prerogative of his Place 
The King ex plenitudine poteftatis ſug, may give ſuch Power tg 
another. 5 El. Dyer 224. Y 

A Dedimus poteſtatem to take a Conuſance of a Fine is directed 
to 7. & Knight, and he takes the Conuſance, and certifies it by the 
Name of J. $8. Knight; whereas in Truth he is not a Knight: This 
is not erroneous; nor aſſignable for Error that he is not a Knight: 
For it is againſt the Record. 285 


. 


= 


Mich. 3. Jac. Jeffrey 


and Grey, Error. fendant pleads the Plaintiff's Releaſe ; Iflue is joined upon ir, 
57 Ne „%% and found with the Plaintiff: He has Judgment, affirmed in Error, 
Hob. Auen Although the Plaintiff did not alledge any Part of the Arbitre- 
Iſſue , Replication, ment, and a Breach of it in the Defendant. The Law requires that, 
Donſefſon. Evidence, hen it is pleaded that no Arbitrement was made: Not where the 
Arbitrement and Breach of it are confeſſed; as in this Caſe is im- 
pliedly done. So of a Bond for Performance of Covenants; and 
the Defendant pleads a Releaſe; and Iſſue is joined upon it: For 
the Plaintiff is forced, by the Defendant's Plea, to anſwer to the 
Releaſe; and has no Occaſion to ſhew any , Breach of Covenant; 
for the Reaſon aforeſaid. In an Aſſiſe, where the Terant pleads a 
Releaſe, the Diſſeiſin is impliedly confeſſed. This is the Reaſon 
that where Not guilty is pleaded in Treſpaſs; a Releaſe cannot be 
given in Evidence: For ſuch Evidence and the Defendant's Plea are 
contrary, A Releaſe implies a Confeiſion of the Treſpaſs, and a 
Diſcharge of it, by the Releaſe. 5 


CAS E V. 


z jac. 8 Co. 1. 14. Kc. HE Dutchy of Corncall by an Act of Parliament made the 
har of Wales IL II E. z. is eſtabliſhed to the King's eldeſt Son habendum 
N ibi Ai pſius, & haredum ſuorum regum Angite filiis primogentris, 
Patents, Neceſlity , In 122170 Ariglie Dereditario ſucceſſuris: Reſolved by all the Judges 
1 5 of Huslaud, that this is an Eſtate of Fee-ſimple in the Prince, and 
F 1 5 7 4. 49. 4. his Wife is dowable of it, by Force of this At, But ſuch a Char- 
ter granted by the King to a Subject is a void Grant. 18 I. 8. B. 
Cafes. Lovell's Caſe. Ten 
The Prince of J/ ales, at his Birth, is Duke of Crucpall; and the 
King ex debito Fuſtitiæ ought to give him his Livery of it; and if 
the King has formerly by any Patent made a Grant of it; he ought 
to repeal it by a Scire facias: For it was gained in deceptionen 
Regis. Any Son of the King who is Heir apparent, although he 
was not the eldeſt Son, is Duke of Crnepall. As * by Wet. 1. Aid 


Repugnancy. 


1. Bulſt. 133. 


5 
es. given to make the eldeft Son a Knight, and marry the eldek 
Daughter, it extends to every Son who is Heir apparent, (5c. See 
the Statute of 21 Zac. 1. of Leaſes to be made of the ſaid Dutchy: 
By this Act the Prince is reſtrained from aliening any Part of it. The 
Judges ex Mio ought to take Knowledge of all Acts of Parliament 
3 Iaſt. 98. Which concern the King or Prince: And although the Acts of Par- 
Godb. 178. liament, and the Inrollment of them be deſtroyed by the Injury ot 
4 Co. 70-2-b.77-2- Time, or by Fire or Rebellion; yet if they can be cleared up by 
Doct. pl. 338. other Circumſtances and Proofs: They ſhall have the Force of Acts 
Plowd. 231. of Parliament. The ſame Law of Deeds and Grants reſpectively. 


Neceſſitas facit licitum, quod alias non eff licitum. 


Ebt upon an Obligation to perform an Arbitrement ; the De- 
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GASE- Nt 


Eſolved by all the Judges of England in the Exchequer-Chamber, 3 Jac. Caſe de A- 
that Tithes are payable for Agiſtment, 27g. for the Feeding of 1 | 
dry Caitle which do not ſerve for the Plow, Or Pail, nor are ſpent Diſmes, e 
zi the Family. In the Kings Foreſts Cattle are taken by the King's Foreſts, Expoſition 
. W. officers to agiſt them; and they are accountable for this Agiſtment, ow 4a ” PTE 
| that is a Sum for feeding Cattle there. And it is called Agiſtment, 647, 651, 626. ©” 

| becauſe the Cattle are ſuffered agiſer, that is, to be levant and 

| couchant there. And many great Farms are imploy'd to this Pur- 


| poſe: And the Subſtraction of Tithes for them ef? occiſio Presbyrerit, 


CASE VII. 


. E as E King cannot recover Damages in a Ouare Impedit: For 3 Jac. 6. Co. 48. b. 
Damages are given only where there may be an Uſurpation, OY wb R. 
„by Meſt 2. cap. 5. and there can be no Uſurpation upon the King. _ 1 9 9 
e pending a Cr, Impedit by A. againſt B. the Clerk of C. who has Lapſe, Coſts, Roy. 
- W the Right, is admitted; 4. recovers: His Clerk ſhall be admitted © 3 
| MW alſo; and they two ſhall try their Right in Treſpaſs, Ejectment or Nu. 14. 5 
r LAſſiſe. If the Defendants Clerk be admitted, pending the Writ; EN: 
e although he be not made a Party, yet if the Plaintiff recovers, he —— 
t; ſhall remove him; for he could not be made a Party to the Writ: If 
a he was admitted before the Writ purchaſed; he ſhall not be removed 
without being made a Party, although the Plaintiff recovers. The 2 Rol. 390. 
No Law does not ſuffer any one to loſe what he has without being heard 1 1 45 
re or ſummoned. Theſe Caſes were agreed by both Benches. Hard, Ihe. as 
q Res inter altos acta nemini nocere debet. 
| A Church is void for a Year, where a Ouare Impedit was brought 1 Inſt. 344. b. 
within {1x Months againſt the Biſhop and a Diſturber ; neither the Me- 85 og 4320. 
| tropolitan nor the King ſhall have any Lapſe: For the Biſhop being 3 Bult. 175. 
he made a Party, has no Lapſe; and where the Biſhop ſhall not have a 
1 | Lapſe, neither the Metropolitan nor the King ſhall have it. * A Col 
lation by the Space of fix Months does not take away a Cuare Im- 
es edit where the Plenarty is by ſuch Collation; for ft. 2. requires 
1d W a Preſentation in this Caſe, 
. The Archbiſhop has a Title to collate by Lapſe; the Biſhop col- 
5, lates before him; this ſhali bind the Archbiſhop: For at Common 
Law, when a Clerk was once admitted, he was not removeable; 
he and Collation remains at Common Law: Vęſt. 2. helps only in Caſe 
| if WW of Preſentation. A Quare Impedit is brought againſt a Biſhop, 
"bt where no Prefentation was made to him, nor Diſturber named with 
him, nor any Diſturbance was given; in this Cafe, although the 
he Biſhop is made Party to the Quare Impedit, yet he ſhall not loſe 
\id This Lapſe: For a Fiction ſhall not take away his Right. Some 
gelt think that the King thall recover Damages in a Cuare Impedit ; 
See and it ſeems to them to be weak Reaſoning, that he ſhall not re- 
cover ſingle Damages, becauſe he cannot recover double. Argu- 
e mentum a majori ad minus negatice non valet, valet e conder ſô. 
ent The King ſhall have Benefit of any Statute although he be not na- 
ar- med init. Coſts are given at Common Law in a Cuare Impedit 
ol in the Time of E. 1. Fits. Ouare Iinpedit 161. Damages were given 
by do the K ing in a Qare Impedit: And thoſe Judges were living when 
&« the ſaid Statute of Meſt. 2. was made. Broke Cuſes, 2 2 H. 8. 17. 
OCoſts might be awarded at Common Law for the Plaintiff who re- 2 
covered in Quare Impedit; but not t now, becauſe of the great + 10 Co. 116. 
E Damages given by Maſt. 2. cap. 7. CASE 


6 Co. 50. 
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4 Jax. 6 Co. 61. b. TOR the Lapſe of Churches void by Death, Reſignation or De. 


Cr. Jac. 141, 166. privation, for ſix Months; the Months ſhall be accounted ac. 
3 * cording to the Kalendar, and not Twenty-eight Days to a Month: 
7. . ' 


_— For the Statute of Meſt 2. cap. 5. ſpeaks of Half a Year; and the | 


1 Inſt. 135. b. Right of the Patron is to be favoured. 
2 Roll. Abr. 521. ne D Fudeed and armed in Error. 
For Inrollment of Bargains and Sales according to the Statute of 
27 H. 8. within fix Months; in this Caſe the Month ſhall be reck. 
oned at Twenty-eight Days to a Month; and the Day of the Date 
of the Indenture ſhall be reckoned for one Day of them: For the 
Statute ſpeaks only of the Month; and the Word Menſis in Latin 
reſpicit curſum Tang ; and it is derived of the Greek Word Menue 
which ſignifies the Moon; quia Luna conficit curſum ſuum ſpatiq 
28 dierum. This Statute alſo is made againſt ſecret Conveyances 
to haſten the Inrollment of them. The Words fix Months in the 
Statute of Uſury and Labourers are to be expounded Half a Year: 
(For the Year is mentioned in thoſe Statutes) and they ſhall be reck- 
oned according to the Calendar, as in Caſe of a Lapſe. Formerly 
Uſury was puniſhed only by the Cenſures of the Church, as it may 
be at this Day; but poſtquam charitas capit frigeſcere, by publiſh- 
ing quod ſola fides juſtificat ; Statutes were made to repreſs Uſury, 
See 12 Annz, cap. 16. beyond a certain Proportion; as 10 per Cent. or 8 per Cent. and 
_ © now:6:per Cent. 32 25.8. 13-A..- 21 Ze 3. 12 Cir 2 


AS E RN. 


In the Time of [7 eitione firme de decem acris piſarum, adjudged in Error, as 
N oy : Irſt. ' good as de decem acris ſeminatts cum piſts. Where 10 acre are 
Ejedione forme, Ex- a qui coopertu, they ought to be demanded: For the Water is the 
Poſition de parols. hole Benefit of them. N 


Loequendum ut culgus: Nimia ſubtilitas in jure reprobatur. 


* 


5 * 
* 


7 Jac. Kent and Er 


Keyleway in Scacca- A Is ſued by B. in the King's Bench for 300 J. Debt; he is taken 
rio. Action fur le £ A upon a Latitat; C. reſcues him; in an Action on the Cafe 


85 4 Car. 109. for this Reſcue, B. recovers the whole Debt againſt C. Judged and 
Damage. affirmed in Error, C. ſhall not take Advantage of A.'s Ability to pay 
01 95 the Debt; for that does not qualify his Wrong. . 

utt- 93. wa | 
Cr. Jac. 4.86. | | | 
33 en . 
P. 6. Jac. Haverl Tip, I him 
PM N Upon a good Conſideration aſſumes to B. to pay him ſuch 


Notice, A far be e Sum as B. ſhall lend to C. afterwards B. lends C. 100 J. C. 


Caſe, Penalty, does not pay this 100 J. B. ſues A. upon the ſaid Aſſiunpſit, before 
— 3 AY... Notice given to him of this lending of the ſaid 100 J. to C. it lies. 
Collateral Aſſump. Judged and affirmed in Error. Upon an Aſfinnpſit to pay a Sum 
fit does dan bind e en Plaintiff's Return from Rome to England, there needs no 
py ; 3 Notice. The Plam̃tiff is not bound to ſeek the Defendant. See 
Telv. 168, my Repertory, Title Notice. . 
Hob. 5 1. where the Duty accrews upon the private Act of the 
Plaintiff; there ought to be Notice in 4ſſumpfit : But not where it 
is poLible for the Deſendant to know it. 


4 TE CASE 


0 0-40. 


am — — — — mw 


hg. 


4 


4 
G . 
- N -. n 9 . 5 \ » $4 = - X * — 8 30 N 
1 2 oo 
* * 4 * 
7 " 1 : . . 
* W 4 K * a th ** 4 Ro — 
* ; » \ e ag, We We ey, * TOI * „ " V D i 7 — * * re ” 
1 - „ 
ab - W. 
15 K 1 
4 ** : 
U * . 5 b 4. * 
* . ” L 8 a 
: l . > 75 
, 2 ; £ 1 * 
— 9 i \ x % ® . 4 
4 x V y [ . 
" 2 2 1 T4 . 8 - ; * p * 
1 * > is 1 1 * - — g 
8 1 * $ 7 
" 12 * 0 K — - $. 40 4 TT - 2 a 
7 1 "RP 4 - 
1 N 1 N * — - 
ae + me thy I R N * 4 „ „ 4 EA ar [PRA aa a — —— : 
„ 4 1 z 4 ” 
(git " e * 8 . BY . 444044 «tout ng 1 at 8 38 4 _" > , S <a rig 6h, oi fart ot» 4 * , 
* : p 
; ad 4 ö 
. * ry i 4 4 Ms" l 1 4 


N de ſt the Defendant; af- 6 Jac. 8 b 
1 der this Verdict, the Plaintift's Attorney won vult ulterius pro- Ce. 53% Hesckers 


b SFr n iu | 2%,” Caſe. In the Ex- 
: and it is ſo enter'd; and Judgment is given for the Defendant ; chequer-chamber. 

; for this is not a Retraxir. . A Retraxit ought always to 3 Wee At- 
' r F ee orney, Amercement, 
1 Plaintiff in his proper Perſon; ſuch, Confeſſion is ſtronger Conſabon, Villeaage, 


s * alſo is Error, and the Plaintiff ſhall aſſign it for Error; x 1. ; 5 
e to his Advantage; for it f concerns the King's Profit ; * Cr. Jac. 211. 


ck is concerned where the King is concerned: : Rall 759. 

1 2 | „ EE: 2 Sand. 47. 

6 Luo dition Rex if, PYp ulus oft ZUTLOY « Dyer 89. pl. 111. 
8 An Attorney for a Plaintiff or Defendant cannot confeſs Villenage Moor 768. 

x in his Client; for his Warrant ad, perdendum vel lucraudum goes 
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1 MW = Retraxir which requires a perſonal Acknowledgment. In prepa- 

ratorii ad : judicium favetur actort ; becauſe the aw preſumes that 

i no Man will ſue without Cauſe, and therefore a Retraxit is only 

5 allowable zwhen the Plaintiff comes in Perſon. A Writ of Error 

% lies after a Confeſſion or Retraxit; not after a Diſclaimer. 

N Information upon the Statute of Uſury ; the Defendant pleads 6 Ja g 
1 LY. nil debet; the Jury finds an uſurious Receipt, but does not find 8 C Sf. b. Love- ü 
„ Lean; a new Venire facias ſhould be awarded, and not a new y;,;- — Mi 
d Ni prius; for upon Writs, where the Jurors are not returnable 24, Repleader, U- | 


at the firſt Day (as they are in Aſſiſe, Mortdanceſtor, Faris utrum. lux. | 
Attaint, Bare of Alfie) they are returnable by Henire facias Co Eur 393. m_ 
after Iſſue join d; which was the Return in this Caſe, and the Jury Nu. 17. 
was diſcharged: And where a Jury is diſcharged jt cannot be re- 
charged; 9 but there muſt. be a new Venire faciag. P Fr. Sans. 
Where an Iſſue is join'd and the Verdict is imperfe&; a new Ve- 
nire facias ſhall be awarded. Where an Iſſue is misjoined, a Re- 
pleader ſhall be awarded; and it ſhall begin where the firſt Fault 
was. In Mortdanceſtor, Attaint, Faris utrum, Aſſiſe, Certificate 
of Aſſiſe, the Jurors may be reaſſembled after Verdict, before Judg- 
ment; or after Judgment by Certificate: This Certificate is not a 
new Proceſs, but is as the Original. Where there is not a Loan, but 
only a Promiſe of Loan, and Uſe is received; it is not Uſury ac- 
cording to the Statutes in Force, but only a Breach of Promiſe; 
37 H. 8. cap. 8. gives an Information upon the Receipt where there 
is a Loan;, but not without a Receipt. 13 El. c. 9. makes the Con- See 12 Ann. cap. 16. 


tract void upon an uſurious Loan; altho there be no Receipt, 
" ORISS = 
HE King grants QOficium cuſtodis Parci de Dale, & panna- Jas Mi 
5 22 770 or Life: and che Kine 8. fen, b 
gium & herbagium ejuſdem to B. for Life; and the King, of Ratlands Cafe, 
reciting this Patent to B. by another Patent grants Actum officium B. R. - 
pamap. & herbag. to C. for Life; and it is not mention'd in the ſe- ' Bulft. 4, f. 


cond Patent, when this ſecond Patent ſhall take Effect: Reſolved, 1 „ "1 
by all the Judges of England, that this is a good Grant; for altho' 52. b. — 

R. f ffice | | there. ic Moor 45, 164. 
a Grant of the Reverſion of the Office was void, becauſe there is Iane 11. 
no Reverſion of it; yet the Grant of an Office to have it after the Hob. 223, 229. | 
Death of another, is good, in the Caſe of the King and of a Sub- Ye: 48. . 
; LOR Iv 3. XY — 2 Roll. 189: i 
ject, as it is in the principal Caſe in Effect by the ſaid Recital. The a 
King's Patent of Land to 4. and his Heirs, habendum to him and 1 
his Aſſigns; is a good Patent, and paſſes a Fee-lumple. | 
[OTITIS 4 + Pannage | 
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Pannage is paſtus Porcorum ; and the Seiſin of it may be had 
by ſuffering an Horſe in the Park; ſo where Rent is recover d; the 
Sheriff may put the Recoverer in Poſſeſſion by any other Thing be- 
ſides the Rent; but not in Caſe of a Purchaſe of Rent; there the Seiſin 
of it is 70 be had only in proprio genere. The Defendant has an Action 
of Battery againſt the Sheriff, at the Time of making the Array; this 
is a principal Challenge. 20 Af}. pl. 11. 38 H. 6. J. a Seiſin by the 
Paſturing of an Horſe maintains the Aſſiſe in the principal Caſe, 

In preparatoriis ad Fudicium favetur attori. 
© Lex nemini operatur iniquum. 
Principis beneficinm decet, eſſe manſurum. 5 

e CAS E XV. 1 
Publick Brewer ought to ſerve Apprentice ſeven Vears; other- 
8 Co. 129. b. Shoile's A wiſe he is within the Statute of 5 El. but not ſoa private Brewer 
Caſe put in the Caſe” . e een . N | | 
of the City of Lon- in private Houſes. 5 72 an Information againſt a publick Brewer 
den. upon the Statute of 5 Fl. it is ſufficient in the Count, to declare that 
Prentice, Brewers. he was not a Brewer at the Time of making the ſaid Statute; and 
5 Eliz. cap. 4. 2 i wy 34-0 ; e 
Cr. Jac. 178, 179. there is no Occaſion to ſay, that he did not then uſe any other 
13 Co. 11,12. Trade: For altho' the Statute is obſcurely penned, this is the true 
. Senſe of it; if he had uſed the Trade of a Barber at the Time of 
making the ſaid Statute, it would not ſerve to excuſe him for being a 
Brewer. Panis & Potus ſunt duo vite ſuſtentacula; and therefore 
the Law provides, that the Brewer and Baker ſhall be Apprentices 
for ſeven Years. Theſe Trades alſo concern the Health of the Bodies 
of Men; and the Law does not ſuppoſe that unexperienced Perſons 
can direct or work at them; and the Law judges that ſeven Years 


are a convenient and neceſſary Time for Inſtruction, before ſuch 


publick Imployment. ox 
: Judged and affirmed in Error. 
. Lex proſpicit non reſpicit. 8 75 
Mich. 17 Jac. B. R. An Information was brought, that whereas the Cuſtom of the 
1 a. Kingdom is, That to avoid injuring the Highways, a publick Car- 
5 *rier ſhall not carry Goods in any Waggon, which has more than 
ö two Wheels, and not above 2000 Weight; the Defendant has uſed 
2 my 3 bens to carry from Oxford to London Goods, in a Waggon, above that 


Weight; drawn with twelve Horſes, and having four Wheels; by 


„Which the Highway, Gc. leading from Oxford to London is become 
_ _— impaſlable: He was convicted of it, fined and impriſoned. | 
| HERE AE EE 
Mich. 9 Jac. C. B. De is brought againſt an Heir, being an Infant within Age; 
= E. 2. 3 he makes Default; a grand Cape iſſues; he makes Default again; 
Fitz. Default 80. the Demandant has Judgment; the Infant ſhall not reverſe this Judg- 


6 Jac. 


lex eft. 


1. in Value. ment, becauſe a Default is imputed to the Infant in this Caſe, and his 
Fi 77 Infancy ſhall not ſave his Default as in other Caſes; for if ſo, the 


Dyer 104, 256. Woman Demandant ſhall have no Suſtenance during the Infant's Non- 
8 . age; for the Infant will make Default; and afterwards when ſhe has 
Dower, Default, In- Judgment upon the Default, the Infant will reverſe it. Forty Days 


my Error, Quaren- next after the Death of the Husband, and no longer; the Law allows 


to be ſuſtain'd with Victuals there. 


gi | e By all the Fudzes. 
Regularly, Infancy excuſes the Default of an Infant; but it does 
noc hold in Dower, for the Reaſon aforeſaid. 
Cauſa dotis, libertatis, fiſci, ſunt inter favorabilia in lege. 
* | 
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all the Fudges of England. In a Suit in the Spiritual Court for Uſu- 


Court, by the two Chief Juſtices and Chief Baron ; that this Land 


deſcend to his Heir, if the Debt be immediately due to the 
King by Recognizance, Obligation, Judgment, or other Spe- 


0. * . 


eventh 


5 e 
ABT is brought againſt two Adminiſtrators; 
they had Aſſets before Notice of the ſaid Sui 
O75 Heh 2 116 7 3 H. 7. 12. Covin, 
to another; the Plaintiff replies, that this was by Covin; and Iſſue Judgment, Confeſſion 
is taken upon this, and found for the Plaintiff , the Plaintiff has Judg- 


ment for his Debt, and Damages de bonis teſtatoris; and not, if not 


for Damages de boiis proprits ;for the Defendants have confeſſed Aſ- 


7 


"CASES XVI g 
IHE King by his Commiſſion under his great Scal gives Power Trin. 10 Jac. Archi 

- | J : biſhopof Vork sCaſei 
1 tothe Preſident and Council eſtabliſhed in the Noth, to hold z; HB. 
Plea there, within certain Counties limited, of any Sum, by Eugliſ Br. Cafes ago. 
Bill, in all Actions perſonal; they have no Power by this Commiſſion . 4 8 
to hold Plea upon a Writing obligatory ; for upon this Bill, the De- diction, Prohibition, 
fendant anſwers upon his Oath ;, which the Common Law does not ſuf- 1 Cr. 398% * 
fer. Nemo tenerur Prodere ſeipſum. The King has the Sum of 10 5. Fin Juricdiction,6 7. 
upon a Suit upon any Obligation which exceeds 40 J. by this Commiſ- The King may make 
_ he has nothing; this Commiſſion takes away the Writ of Error; * Court which ſhall 

EMT wa proceed according to 

Error does not lie againſt a Decree. The King cannot alter the Law; the Common I Au- 
he cannot make a Court of Equity by his Charter or Commiſſion; he The King cannot al. 
may make Courts of Common Law; and the 'Trial ſhall be by a Ju- ter the Common Law. 
ry. In Debt upon a Bond ſued there, a Prohibition was awarded. By 


ry or Simony, where Covin is alledged; the Defendant ſhall not be 

examin d upon his Oath; if he be, a Prohibition ſhall be awarded. 

The Conqueſt introduced Courts of Equity; after which the Kings 

were ſworn upon their Coronation to obſerve the Common Law. 

W CASE ME OH 5 

WE King's Debtor is ſeiſed of Land in Fee; and being ſo in- P. 21 Jac: Court of 
debted and ſeiſed makes a Feoftment to a Stranger, with Power bog * 


= | g : : hope 1 Sir Edward Coke's 
of Revocation; and dies without Revocation: This Land is liable to Cafe, Hob. 339. 


the King's Debt; for it was in the Power of the Debtor torevoke this? Co. 171. a. 


Feoftment; and then without Doubt ? Land had been liable to this —_ 1 5 
Debt, and he did not revoke it with an Intent to defraud the King; Plow. 3a 1. a. 


as the Law will preſume: And therefore it was adjudged in the ſaid 


is liable to the King's Debt, by the Common Law. 
Rex nec poteſt fallere, nec falli. 
The Lands, Leaſes, Goods and Body of the King's Debtor 
are liable to ſatisfy the King, as long as thoſe T.ands, Leaſes 
and Goods are in the Hands of the ſaid Debtor, or in the 
Hands of his Executor. Where the Lands of ſuch Debtor 


cialty, they are liable alſo in the Hands of the Heir, _ 
* 3 
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of every other Perſon, if they be not conveyed before bona fide. 
and of the Heir in Tail as long as they are in his Hands; and ſo are 
Goods and Chattels, if they be not bona fide conveyed by the 

' Debtor to another. 33 H. 8. cap. 33. PB 2” Eg 
13 El. cap. 4. makes the Lands of the King's Officers liable from 
the Time when they become Officers. 33 H. 8. cap. 39. makes 
Debts to the King by Recognizance, Judgment, Specialty made to 
the King or to his Uſe immediately as valid as a Statute-Staple, 
Lord Anderſon's Caſe, 7 Co. 21, „ 
7 Fac. 1. cap. 15. the King by the Common Law ſhall have a 
Prerogative in Debts aſſigned to him, to have Execution of the 
Body, Goods and Lands of the Debtor of the Debt ſo aſſign'd: 
'This Statute provides, that no Aſſignment ſhall hold but of ſuch 
Debts as were originally due to the King's Debtors or Accountants, 
A. acknowledges a Statute to B. B. dies inteſtate ; his Wife takes 
Adminiſtration; ſhe marries C. the King's Debtor, C. aſſigns this Sta- 
tute to the King for his Debt; and he may well do it; for he might re- 


| leaſe it, all one as if A. had originally acknowledged the Statute to 


him, and this Caſe is not within the ſaid Statute. 2 Co. 524. 


Roy CASE XX | 

| 11C0. 56. Bentham's A Nnuity is brought; the Plaintiff has a Verdict for the Annuity, 
Caſe. | 2 | I 
5 C0.38. Tey's Caſe. but the Verdict does not give any Damages or Coſts ; the Plain- 

ac 115. Pilfold's tiff releaſes the Damages and Coſts of Record; He ſhall have Judg- 


_ 6 for the Annuity, for two Reaſons; this Releaſe ſhall be under- 
9 Co. 1 Bocchers ſtood 70 be before the Verdict; and a Writ of Error does not lie for 


Caſe. the Defendant in this Caſe; for the Releaſe is for his Advantage. 


a un: end. Judged and affirmed in Error. 


Releaſe, Office de If this Releaſe had not been; upon a Writ of Error brought by 
Court. the Defendant, the Court ex icio ſhould reverſe the Judgment: 


12 5 For, Damages and Coſts are due as well as the Annuity, 


5 3 CASE XXI. wy 

13 Jac. Sheffield and © | *Enant in Tail General makes a Feoffment to the Uſe of himſelf 
Ratcliff. Hob. 334. and his Wife and the Heirs of their two Bodies; he has Iſſue by 
3 . the ſaid Wife; after the 27 H. 8. of Uſes, in the 28 H. 8. the Huſ- 
tive, Patents. band commits Treaſon: 29 H. 8. he is attainted and executed; the 
/ _ IST. Wife ſurvives him; ſhe is Tenant in Tail; for ſhe was neither the Of- 
2 % {6 4 EM fender nor Heir to him: 'The Wife dies; the Rights of the firſt Tail, 
416, 426, 496, 501. and the ſecond Tail are forfeited for this Treaſon by the Statute of 


26 H. 8. cap.13. By all the udges of England. 


This Wife is not puniſhable for Waſte; ſhe ſhall not be compel- 


led to attorn; ſhe may take Leaſes for 21 Years or three Lives, re- 
ſerving Rent according to 32 H. 8. ſhe cannot bar this ſpecial Tail 


by Fine or Recovery ; for the King has an Inheritance in it, after 
the Death of the Wife, as long as the Eſtate-tail continues. Te- 
nant in Tail diſcontinues, and commits Treaſon, and is attainted; 
this Right of Action is not forfeited ; but if the Diſcontinuee infeoffs 
the Tenant in 'Tail; the Right of the Tail is forfeited; for the Inheri- 
tance is involved in the Poſſeſſion. If the Diſcontinuee had made a 
Leaſe for Life to the Tenant in Tail; the Tail had not been forfeited; 
for in this Caſe, at the Time of the Treaſon, he had not any Inheritance 
to forfcit, as the ſaid Statute of 26 H. 8. requires. Tenant in Fee, 
or in Tail, having Right of Entry by the Common Law, or by 
any Statute; the Fee or the Tail are forfeited in the Caſe of Trea- 
lon; the 26 H. 8. cap. 13. abrogates Weſt. 2. for Eſtates-Tail, as to 
e | ITreaſon 
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Treaſon. Tenant in Tail is attainted of Treaſon; his Son is not 
Heir to him to this Intail : For the Father had an Inheritance in the 
Land, when he committed the Treaſon. But in“ the Caſe of Grand- 8 Rep. 166. a, 
father, Father and Son; the Grandfather is 'Tenant in Tail, the Fa- 
ther commits Treaſon, and is attainted of ir, and executed ; and af- 
terwardsthe Grandfather dies: 'The Son ſhall have this Intail : For 
the Father never had the ſtatęe Tail, nor the Right of it to forfeit; 
and in this Caſe, Meſt. 2. preſerves the Tail; and in this Caſe there is 
no Corruption of Blood: For the 26 H. 8. does not extend to it; and 
before the ſaid Statute there was not any Corruption of Blood in 
this Caſe of an Eſtate- Tail, altho' the Attainder was for Treaſon. 
The King is not bound by Abeiance; nor by a common Recovery 
where he has a Reverſion expectant upon an Eſtate-Tail; nor by a 
| collateral Warranty of his Anceſtor, without Aſſets: He is not bound 
by Fictions of Law. : 
1n the principal Caſe, if the Wife had died in the Life of the Huſ- 
band, before Office found; the Son had not been remitted: For he had 
no Right. And f if he had been remitted, the Office found after- + Hob. 335. 
© wards, would diveſt it o” 
A erſon attainted is reſtored to his Blood; this does not reſtore his 
Land: For the Attainder has two Effects; to corrupt the Blood, and 
to give a Forfeiture of all his Eſtate real and perſonal to the King. 
The Statute of Prammnire 16 R. 2. gives a Forfeiture of all Inhe- 
ritances: It does not extend to an Eſtate-Tail. The 26 H.8. has the 
Words, all Manner of Tuheritance to beforfeited: The Offence is grea- 
ter within 26 H. 8. and the Words more peremptory, than in the other. 
The Statute of 33 H. S. cap. 20. which veſts the Lands of Perſons 
| attainted of Treaſon, without Office, is to be underſtood, as well as if 
the King's Title were found by Office; if an Office finds a Stranger in 
Poſſeſſion of the Eſtate, the Eſtate ſhall not veſt in the King before 
a Scire Facias againſt him in Poſſeſſion, or Seiſure of the Lands: 
The King may grant them by ſpecial Words, of Right of Entry. 
| Cremer's Caſe, 8 El. put in the Marquis of Mincheſters Caſe, See 
| Dowtie's Caſe. Both in Coke. "2 „„ 
| 'The Statute of 26 H. 8. gives a Forfeiture of the Inheritance of the 3 co. 1. 
| Wife, where the Husband commits Treaſon; and ſo of a Biſhop, Pre- 3 2 9. 4 
bend, Abbot, Oc. in Right of the Church: Whereas the Common } Leos. 251. 
| Law in theſe Caſes gave a Forfeiture only during the Coverture in Hob. 243. 
one Caſe, and during Life in the other. Theſe Caſes are remedied 
| by 5 E. 6. cap. 11. by a favourable Interpretation of this laſt Statute, 
being an affirmative Statute, that the Husband ſhall forfeit during 
his Wife's Life ; the other as aforeſaid, Samford 187. 


CASE: AS. | 
 Aflumes to B. to deliver to him, by ſuch a Day, tantum ave- 11 Jac. 
narum quautiun, at 10 f. 9. a Quarter, ſhall amount to 5 2 /. 39 M0 : 
and B. aſſumes to 4. to pay for them to him the ſaid 5 2 /. B. brings his Wale © . 
Action on this Aſſumpſet, and declares for Breach of this Promiſe, 1 Roll. Abr. 767. 
that J. has not delivered to him 96 Quarters and 6 Buſhels Aveng- Crx. Jac. 547, 499. 
rum, by the ſaid Day; upon Non aſſumpfit pleaded, the Plaintiff Nev 444 
has a Verdict for him; and Judgment, and affirmed in Error. Al- Dyer 55. pl. 8. 
tho' this Breach was laid in three Farthings more than amounts to 5 2 /. 
yet tis good: For that is inter minima; according to the Compu- + 
tation of the Year, which has 365 Days and 6 Hours; the Hours  $ce Iobar: 88, 
are not computed : For fach Account is too ſubtile and 9 buſy. Fr. anCtious, 
Aaa a Miſcom— 
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Miſcomputing may be amended in a Verdict. Groſs Miſcompu- 
ting in a Declaration in Aſſumpſi is faulty. Afſumpſit to pay 291, of 
Cummin, and he alledges the Breach in not delivering 21 J. this is ill. 
For he brings his Action clearly, for more than he ought to have. 44 
El. Crompton and Smith's Caſe, Dyer 55. | 


RO 
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CASE XXII. 


ro Jac. N Treſpaſs the Plaintiff declares to 40 J. Damages; upon not guilty 
dt 6 pleaded by the Defendant, a Verdict gives 49 J. Damages, with Coſi 
Damages, Count, Of Suit to the Plaintiff ; the Plaintiff releaſes 9 J. of the Damages, and 
11 Co. 56. a. has Judgment for the 40 J. Damages, with the Coſts. Damages are for 
2 Bulſt. 70. the Wrong done before the Writ purchaſed. Coſts are pro expenſis litis 
0 * 1 Adjudged and affirmed in Error. | 
F.N. " 107. b. In Account againſt a Receiver, or Bailiff, Damages are not recover. 
1 Rol. 784. able: For it is founded upon a Faith and Truſt, and 7s not brought for 
10 H. 8. 18. a Wrong. In Detinue, the Plaintiff ſhall have no more Damages than he 
2 H. 7.13. has declared for: For the Judgment is to have the Thing detained, and 


an, Damages for the Detention. If the Thing detained cannot be had, the 


Sheriff ſhall enquire de Damnis, and the Plaintiff ſnall have Judgment 
for the Value and Detention upon, and according to the Sheriff 's Re. 
turn, that he cannot deliver the Thing by the Defendant's Fault. 22 f. 
6. 55. If an Increaſe be received by a Receiver ad Merchandizandum, the 


Receiver ought to account for it. See my Repertory, Title Accompt. 
| CAS E XXIV. 
10-Jac | s HE Statute of 35 H. 8. cap. 6. ordains, that at Nift Prins, or be- 
cos. bk. fore Juſtices of Aſſiſe; at the Trial when a full Jury does not 
Denbaud's Caſe. appear to the Habeas Corpora or Diſtringas, that Tales de circumſtantibus 


Equity, Tales, Jeo may be added to thoſe in the plural Number, which appear at the Tri- 
Os. al, 11 Jurors make Default; one alone appears: Yet by the Equity of 
nw the Statute, a Tales de circumſtantibus ſhall be granted for that one, 
This Statute is for the Advancement of Juſtice. Sr 
The Statutes of Jeofails ought indeed to be conſtrued by Equity after 
Verdict: For the Intent of thoſe Statutes was, as the Words are alſo, 
| See theſe Statutes fol- Ut plena E celeris Fuſtitia fiat ; and that after Verdict, Judgment ſhould 
lowing. . not be reverſed, or arreſted for any Fault of Attorney or Counſellor. 
16 and 17 Car. 2. A Verdict between the Demandant and Vouchee is aided, the Iſſue of 
1 bo Anne. cap. Nu Tiel Record is aided ; where the Demandant in pleading falſifies 
12 ee P his own Writ, that is aided; the Want of a Bill againſt an Attorney is 
4 G. 2. cap. 26. aided; an Information upon a penal Statute, as Uſury, was aided before 
9 Annz, cap. 20. the Statute of 18 El. the Subſtance and Truth of the Matter are only 
1 Darm ar. to be confidered after Verdict. It is for the Honour of the Law, and 
Tit. Amendment, the Quiet of the Subjects, that after a Verdict of 12 Jurors and a long 
Suit, the ſaid Statutes ſhould be conſtrued liberally. Altho' the Trials 
upon Habeas Corpora, or Diſtriugas are mentioned in the Statute ; that is o 
for Example : The Jurors who appear at the firſt Day are within the 
Equity of the ſaid Statutes of Jeofails; as they do in an Aſſiſe, Mort- 
danceſter, Attaint, Furis ntzum, Certificate of Aſſiſe. An Alien may 
be aided de circumſtautibus in Trials where Medietas Lingue is required. 
One Coroner will ſerve in Rediſſeiſin, where there are no more in the 
County: The Words of the Statute, which ordains Rediſſeiſin, require 
more; %. Equity helps: A fortiori where the Words and the true In- 
tent go together. Penal Informations were within the 32 H. 8. cap. 30. 
and penal Statutes by the 18 El. cap. 5. are excepted out of this Statute 
only, for theſe Matters fee 35 H. 8. cap. 6. 18 El. cap. 5. 21 Fac. 1. cap. 
13. theſe are the Statures of Jeofails. Hob. 173, 198, 231. Dyer 188, 
347. Heydon's Caſe, 11 Co. the new Book of Entries, Title, Juris 


Utruin. | 
CASE 


Kindred; an Uſe will riſe upon a Covenant by Indenture without 
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EE V. 


Father covenants by Indenture, in Conſideration of continu- 7 Co. 40. a. b. 
ing the Land in his Blood, and of natural Affection, to ſtand — ph, ro 155 
ſeized to the Uſe of himſelf for Life, Remainder to his Wife for Life, rollment. ; 
Remainder to his ſecond Son in Tail: Reſolved that the Uſe to the 
Wife is well raiſed; for the naming of her, being his Wife, is ſuf- 
ficient: So of any Couſin; for it is a Conſideration in it ſelf: But 11 Ce. 25. 4. 


if it be in Conſideration of Money paid by the Wife or Son, the In- i WEE 
denture ought to be inrolled. Adjuderd and affirmed in Error. Dot. pl. 86. 


If the Conſideration be of Blood and Money paid; where there is 6 9. 


11 Co. 24. b. 25. a. 
Inrollment: For the Words of 27 H. S. cap. 16. for Inrollments, are, 1 Vent. 138. 


where 4 Freehold or Inheritance paſſes by Bargain and Sale only: Kt. 183. b. 
Not where Blood is joined. Ms | 


CASE XXVI 
A And B. his Wife have Iflue ; they are afterwrrds divorced by? Jac. 


LI. Sentence given in the ſpiritual Court, and the Cauſe expreſſed 7 Oo. 42. 


in the Sentence is, becauſe they were married Tyfra pubertarem, and Battardy, Juriſdic: 


afterwards. diſaſſented: Altho' the Cauſe expreſſed in the Sentence ay A 
is not allowable; (for it * appears by the ſaid Sentence, that they ogice, judgment: 
have had Iſſue) yet there may be another Cauſe; and the Judges of 1 
the Law ought to give Credit to the Sentence, and that the Iſſue is ie 5 > Miltakez | 
Baſtard — 8 | | J | ſee the Sentence; 
a Paältar * EE | 13 7 Co. 42. b. 
No Man can be made a Baſtard by any Sentence after the Death of 4 * 49. a. 
the pretended Husband and Wife who had the Iſſue. But a Sentence 5 Co. A 
given for a Marriage may be repealed after the Death of the Parties, 8 Co. 135. b. 
and ſo ex obliquo Baſtardiſe the Iſſue, After Office found that the i 43: 
3 . 7 | . . 8 awly 31 
King s Tenant by Knight's Service is dead, and A. his Heir within * ; Rol. 360: 
Age; if another pretends to be Heir, he ſhall not traverſe this Of- 1 Brown 42. 


fice until an Office be found for him that he is Heir; and then they * NT 


| ſhall interplead, by the Statute of 2 E. 6. cap. 8. And altho the 3 Lev. 410. - 

| fame Perſon can have only one Diem clauſit extremum, aiter the 12 C. 2. cap. 26. 
| Death of his Anceſtor; ye? another Perſon may have another. Ju- 8 
| dicis non eſt exprimere cauſam ſententiæ, and this is wiſely ordain- 

ed: For, of Things which fall /ab intelieffu & non ſub ſenſu, 

the Judgments of Men are ſo various, Quo nullum arennentum! 

| eft fere quod adverſario non premitur ; as Seneca well ſaid. The 

| Spiritual Courts have nothing to do with Loyalty of Matrimony, 

but where the Temporal Courts command them to certify it: And 

this is only in real Actions. 


5 
— 


A. having a Baſtard Ejgne & mulier puiſze, deviſes a Teaſe” fof 


| Years which he has, to his Heir: The Mulier puiſue thall have 
it: So where one Jointenant of a Leaſe for Years makes 4 Deviſe 
| of it to a Stranger, and the other Jointenant ſurvives; the Deviſe is 
void: For the Common Law is fo. 4.4 Woman of 12 Years of 
| Age, marries B. of 13 Years of Age; 4. has Iſſue; this is a Baſtard 
in our Law, Yet ſome write that Homon begat Rehoboam at ten 
| Years of Age, by the Computation of Time out of the Scriptures. 
A. deviſes 100 J. to his two Daughters, to be paid at their fall Age: 
| they ſhall have it at the Age of 21 Years; and ſhall not wait till 
| 25, Which is the full Age in the Civil Law, 


CASE 


„* 
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CASE XXVII. 


«Job A Teſtator being indebted to HJ. makes his Wife Executrix, leaves 
| her a Leaſe for Years, and dies; the Wife aſſumes to A. to pa 
the ſaid Debt within a certain Time, or to aſſign the Term to him 
upon his Forbearance for it, for a certain Time; ſhe takes Husband; 
Fxecutor, Count, an Action upon the Caſe is brought againſt Husband and Wife upon 
ronment 5 this Aſſumpſit: It lies, without Averment of Aſſets in the Count: 
"PTR '  Aﬀets ſhall be intended until the contrary be ſhewn : Upon Non 
Aſſumpſit, a Verdict is found with the Plaintiff: He has Judgment 
generally againſt the Husband and Wife, and not of the Goods of 
the Teſtator : For Forbearance for a certain Time is a good Con- 
ſideration, where there is a true Debt. TR 
FJuaged and affirmed in Error. | 
Where there is no Debt aue, a Confeſſion and Requeſt of For- 
bearance, and Forbearance accordingly, will not create a Debt nor 
an Action; nor will the Aſſumpſit of an Executor, without Aſſets: If 
the Executor makes ſuch Aſumpſit, he ought to plead, that he had no 
Aſſets at the Time of the Aſſumpſit, nor afterwards. A Conſiderati- 
on is neceſſary to create a Debt: Otherwiſe it is Nudum padtum. 
A. accounts with B. for ſeveral Reckonings, and upon the Account 
A. is found Debtor to B. in 100 J. A. aflumes to pay it; upon Nox 
aſſumpſit pleaded, a Verdict is found for the Plaintiff: He had Judg. 
ment, altho' the Declaration does not ſhew any Conſideration for 
the Debt; this Account, Aſumꝑſit and Verdict create a good Debt. 
An Aſfumpſit of the Heir to pay his Father's Debt, does not bind 
him, altho he has Aſſets by Diſcent: For by Common Law, Land 
is not liable to Debt; but by Weſtm. 2. by Execution by Elegzt.. 


CASE XXVIIL 


A Brings Aſumpfit againſt the Executor of B. upon the Teſla: 
1 35 e tor's Aſſumpfit to pay him a certain Sum of Money, which 
le Caſe. neither he nor his Executor has paid: Reſolved by all the Judges 


2 Brownl. 137. of England, that the Action well lies. 
Co. Entr. nu. 1. 


Cr. Jac. 293, 204. Ihe Teſtator's Aſumpſit to do a collateral Thing, as to build 
1 an Houſe, to ſerve for ſuch a Time, or the like, which is not a Debt, 

binds the Executor: Theſe are not as Battery, Treſpaſs, or Waſte 

See 29 C. 2. cap. 3. Nl moriuntur cum perſona : 1 hey are as debitum, non inoritur. 
that collateral Pro- Croke in his Reports has publiſhed, that an Action lies againſt the 
miſes muſt be in wri. Executor upon a collateral Promiſe made by his Teſtator. | 


9 Jac... 


ting. 
— KS x. 1 
9 Jac. Puts Poiſon in Wine or any other Thing to poiſon B. C. 
Ader 2 car. £ Ye takes it, and is poiſoned: 4. in this Caſe is a Murderer ; for 


Murder, Intent. the Law joins the Intention with the Event. 
N | | 


3 5 By all the Judges of England. 
ae. It is otherwiſe where 4. commands B. to kill C or to rob C. 
and B. kills or robs C. this is not Murder or Robbery in A. For in 
this Caſe the Inſtrument which H. uſed, might aon agere; but Poi- 
fon could not: Eff avens naturale, & operatur neceſſario; the o- 
Pl. Com. 4-4. b. ther is Foluntarium agens. Sanders's Caſe, Plocvden. The putting 
of Ratsbane to Kill Vermin, is not Felony, altho' a Man ſhould: 
take it, and die of it. Malefcia propojiris diſtingumtur. | 


5 CASE 
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8 ERS RE --- 9 Jac. 9 Co. 65. b. 
A N * Arreſt in the Night for Felony, Debt, or other Cauſe is law- Cc 250 
ful. An Arreſt on the b Lord's Day is lawful. If he who is to be; Bult. 206. 
arreſted aſſaults the Officer who is to arreſt him with a Weapon; the Foph. 208. 


Officer is not © bound to fly as far as he can, before he ſtrikes the Cro. Car. 280. 


Hale's P. C. 45. 


Aſlailant; as People ought to do in other Caſes, d Killing of an Owen 63. 5 Co.g2.b. 


Officer or any of his Aſſiſtants in the Exccution of his Office is Murder: 9 S ap: 2. 
So e of killing a Man without Provocation: So where a Thief kills a Civil Cauſes. See 
Man whom he * attempts to rob: And ſo of k7//ing an Officer in pre- 5 Annæ, cap. 9. 


venting him from executing his Office; it is Murder although the Pro- H. ee gh 


| | : "I . 
| ceſs be 8 erroneous upon which the Arreſt was made; as if it be a CA. 3 Int. 56. 


pias againſt a Peer of the Realm. An Indictment of Murder in the © Cre. Ear: 272. 


rg A ; 3 Cro. Jac. 280. 
Parith of Moodeſtreet, London, is good, without mentioning any « 1 31 II. P. C. 


Ward. An Arreſt may be n. ade in London by the i Plaintiff's Entry of 45: 


his Plaint in any of the Counters there, before Entry of it in any of N 46. Cr. 


the Courts there, by the Cuſtom of London. Where a ſpecial Verdict is 6 Co. 54. a. 10 Co. 


ven in Caſe of a Murder of an Officer in London; and the Verdict 76: b. 


finds the Plaint entered there, according to the Cuſtom, before the Re- Nb; ? —_—_ 


| a : Rep. 493- 
queſt, and & in another Part after it, that the Arreſt is warranted by » Cr. El. 732. 


the Cuſtom there: This Verdict is good. A! Serjeant of London need 10 Roll. 555. Cro; 
| not ſhew his Mace when he arreſts one: It is ſufficient to ſay, I arreſt ł > Op: bo. 4 


you in the King's Name. ® The Verdict does not find this Killing of! H. P. C. 46. 9 Co. 


an Officer in Execution of Juſtice, with the Mord felonice: Vet it is 9% % 80.4. 
ood, The Entry of the Plaint in one of the Counters is ſufficient. WP. Co. 4 a. 
The n Liberties of London extend to the Suburbs, and to Temple-Bar, London, Corone, In- 
CASE X30. Ce rin gd ring, 
Makes a Leaſe of Land to g. to commence five Years afterwards; toc. Radar 8 
21 before the five Years paſs, 4. makes a Leaſe for Life of this Land Hob. 4. Garranty, 
to C with Warranty; the five Years expire; B. enters upon C. C. brings Covenant, s. e 
a Warrantia Chartæ againſt 4. In this Writ no Damages nor Chat- Dorey oo Gag 
tel can be recovered ; and it does not lie in this Caſe. C. brings an 
Action of Covenant pending the ſaid Narrantia Charts, upon this 
Warranty, for the ſaid EviQtion of the ſaid five Years: Adjudged that Yelv. 139. 
it well lies, and affirmed in Error. This Warranty ſerves for the; RSS 
Freehold, where the Frechold is demanded and evicted; and it ſerves 
as a Covenant where a Chattel is evicted. And the Pendency of the 
Warrantia Chart.e operates nothing in this Caſe : For it does not lie 
for the Reaſon aforeſaid. Note the Expoſition : Ur res caleat. The 
Word Demiſe makes a Covenant in a Leaſe for Years, for the Leſſee 
againſt the Leſſor upon Eviction : But not in a Leaſe for Life. F. N. B. 
145. 26 Ul. 6. Br. Caſes 309. The Word Concenit that A. ſhall have 
the Land for Years, is not a JLeaſe for Years. 
SEN RE 
Has Judgment in the King's Bench againſt B. upon an Obligation 9 Jac. Hob. 4. Muf- 
made at Dale in Cumberland, and ſo laid to be made; and brings Hd, Gg , fa- 
a Sire facias upon it directed to the Sheriff of Meſtmorſand; and cas, the Place and 
has Judgment upon it: This Judgment was Reverſed in the Fxcheguer- County ey am 4 
Chamber. For breve judiciate deber ſequi ſum originale, & acceſ- Ro . 
foriuin ſiuum principale. But Debt may be brought in Middleſex Cr. Jac. 331, 353. 
upon this Judgment. 18 E. 4. 18. 22. Dyer 295 = 
This Reverſal in the Fxcheguer-Chamber is res juditata: No 
Writ of Error lies upon ſuch Judgment except in Parliament. It is by 
[ix Judges at leaſt, by the Statute of 27 Elis. cap. 8. & 31 Fliz.cap.1. 
they have Power to examine Judgments given in the King's Bench in 
ecrtain Caſes, 1g. Seven in Number expreſſed there. 


B bbb CASE 
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425 CASE XIII. 
Hob. 214. The 1 Fe Lord Chancellor preſents to the King's Churches under 
Gp 1 20 l. Value: It belongs to his Office. If the Chancellor pre- 
Chief Baron. ſents where the King has a Lapſe; and the Clerk is inſtituted and 
Winch 19. inducted; he ſhall not be removed: For the Chancellor's Preſen- 
tation is in the King's Name. But if the Preſentation by the Chan- 
cellor recites it to be under 20/. where it is above 20/. the Pre- 
ſentation is void: For ſuch Livings do not belong to the Chancel- 


lor; and the King may revoke ſuch a Preſentation. 


CASE IX, 


Hob. 214. Hare's HE Statute of 32 H. 8. ordains two Clerks for the Court of 


8 Wards; yet there may be only one, with a Non oliſtante of 


2. cap. 24. the Statute: For this Office is miniſterial: "Tis otherwiſe of the Au- 


Cr. Car. 595. ditors there; for theirs is an Office of Judicature. 


By ſeveral Fudges. 


| "CO AT Ty: 


" 
* 


eee ee B Is indebted to 4. by Obli pation ; and C. is indebted to B. by 
l + Statute in the like Sum; B. delivers the ſaid Statute to 4. in 


Action fur le Caſe, Satisfaction of his Debt: This is lawful, and no Maintenance. C. dies; 

Choſe in Action, A d be . 

- Maintenance done. the Executor of C. or one who pretends to be ſo, prays 4. to de- 
liver him the Statute, and aflumes to pay the ſaid Debt of B. 4. 


x Roll. Rep. 26, 27. delivers the Statute to him; this Executor does not pay the ſaid Debt 


Cr. Jac. 342. of B. A. has Judgment againſt him upon this Aſiunpſit, affirmed in 
Error. This Delivery was a good Conſideration on the Part of A. 
for the ſaid Executor might cancel it. 20 H. 6. 34. 1 

A A Gift of an Obligation to a Stranger is good: The Sale of it is 

Maintenance; if it be not to the Debtee of the Donor or Vendor. 

5 SR XXXVL = 

More verſus Mu "GH E Plaintiff ] Ejectione firme counts of a Leaſe made 
= - the 5 Maii 10 Zac. from the Annunciation of the Virgin 
Plow. 208. a. Mary laſt paſt, for Twenty Years ex 711c next enſuing ; a Jury finds 
| hg the ſaid Date and Demiſe from the ſaid Feaſt for Twenty Years 


next enſuing the Date. This Cafe was in Ejectment, and the E- 
jectment was laid on the ſame Day 5 Mai 10 Zac. ſo it appears, 
that it refers to the making of the Leaſe. And the Making and 
Date of it are at one Day. The Plaintiff had Judgment, affirmed 


in Error. — 
| CASE XXXVH. 

9 Jac. Wollaſton ver- | | 

— Counts in Aſſumpſit againſt B. that B. was indebted to him 
S Condens e 10. and FB. aſſumed that if 4. would forbear Suit for it for 
tion, Count, Debt. a Month, that he would pay the ſaid 104. upon Non afſumpſit plead- 
ph _ ed, it is found for the Plaintift; he had Judgment, affirmed in Er- 
9 H. 5. 14. ror; although no Conſideration for the Debt be alledged in the 
— +5 „ Count: For the Verdict implies a Debt, and the Forbearance makes 
„ the Conſideration. Where Debt is brought without ſuch Circum- 
Lut. 210. ſtance of Forbearance, a particular Conlideration ought to be ſhewed 


Yelv. 56, 207. : . Ts 
2 Sand. 136. a oy the Decal ation. 


Poph. 31. 1 5 | GA SE 
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. C A;$ E:; XXXVUL 
N n may be maintained upon a general Conſideration, g jac. Hob. «. Gar- 

as pro Mertimoniis wenditis for a certain Sum, without men- diner verſus Belling- 
tioning any Particulars: For the general Conſideration: and the m., Action fur le 
| verdict being found for the Plaintiff upon Non Aſſrmpfit: this Ver- Sales Debt. Rent, 

Verdi 8 1 pon 07¹ umpftt 3 this Ver- Conſideration. 

dict and general Conſideration are ſufficient. An Aſſumpfit does not 10 Co. 77. a. 
lie for Rent reſerved upon a Leaſe for Years; for that is a real Ce. Car 631. 


» or D | | '* : a IJ 4 
| Debt: Nor where the Plaintiff has an Obligation to pay the Debt; 6 * 245, 3979 


for he has a ſtronger Lien than an Aſfumpſit: Nor upon a Judgment. Le. 175. 2 Sand. ; 1 
The Principal and Bail cannot join in Error; although upon 1 Foreſt's 1 
Scire facias againſt the Bail, after Judgment againſt the Principal, Caſe. e 9 
another Judgment was gicen againſt the Bail. Where a Writ of M1 
Error brought upon 27 HEliz. (the Statute made for that Purpoſe to 1 
reform Errors in the King's Bench, in the Eœchequer-Chamber) a. 1 
| bates; a new Writ of Error does not lie in the Hxchequer-C Ham- 1 
| er, of the Record, quod coram vobis refidt. i 
CAS E XXXIX. 
Eſſee for Years brings an Ejectione firme; the Leſſor bein g but 9 Jac. Hob: 5. Wilks 
Tenant for Life dies pending the Writ: The Writ does not vers Jordan. 2 
abate; the Plaintiff may have Judgment and a Writ of Execution. 3 * 
The Statute of 27 Elig. cap. 2. which gives Power to the Judges ceo, Juriſdiction, B. R- 
| of the Common Pleas, and Barons of the Exchequer to reverſe er- Cat“ 3 
roneous Judgments given in certain Caſes, in the King's Bench, ex- Cr. Jac. 657, Jones 
| tends to Errors in Fact, as Death, or the like; as well as to Er-+ Vel. 293 
rors in Law, appearing upon the Record, | TV: 3 
An Husband ſeiſed in Right of his Wife makes a Leaſe for Years, Baron and Femeq \t 
reſerving Rent; the Wife dies; the Leſſee continues in Poſſeſſion ; Pebt. i 
bi Rent is unpaid: Debt lies for the Husband againſt the Leſſee for ij 
this Rent. 9 II. 6. 43. It ſeems not; for he has no Reverſion, and | © I! 
| the Death of the Wife determines this real Contract. 715 — 
| : } ia 
CASE MN. 1 
, Has a Leaſe for Years in Truſt for B. B. is attainted of Fe- Hob. 214. Earl of 1 
x As lony: The King ſhall have it. | Somerſet's Caſe. Syd, 1 
260. Cr. Jac. 5 12. ö 
1 . CAS E XL. 5 


0 Brings an Action on the Caſe againſt B. for two Cauſes ; one 9 Jac. Hob. 6. 1 Cr. 1 
31% for Words ſpoken of 4. by B. Thou haſt poyſoned S. Smith, Wo _ 9547 N 4 
| mnuendo Samuel Smith lately deceaſed; the other, becauſe that the Cafe, Count, Judg- 
laid B. falſely and malitiouſly preferred a Bill of Indictment againſt ment reverſed, Colts. 


1 OP 8 8 ; To : 10 Co.117.4 Co. 16. | } 
him, that he malitiouſly and knowingly gave Poyſon to Sam. Smith, 2 Sand. 171. 


m who died thereof, upon which 4. was arraigned and acquitted: Cr. Jac. 306, 424. i 
or The Defendant pleads Not guilty ; the Jury finds for the Piaintiff Cr. Car. 537: 


= * — > 
r 
0 Lad "y 


1. and aſſeſſes Damages for both ſeverally, and entire Coſts ; the Plain- = 
I- tiff has Judgment for the whole: Reverſed in the Exchequer for 1 
| | th | | . ie | 34 
he the Words: For the Death of Hnith was not certainly alledged by ot 
es the Indictment and Acquittal thereupon. "Theſe ſevera/ Damages b 
n- and intire Coſts were adjudged well given; and Judgment was af- 9 
| 46 
> | {xmed for theſe Damages and Coſts, Note a Judgment reverſed ll 
in Part, and affirmed in Part. | | i 


CASE 


} 
[ 
i 
4 


ſus Spencer. 1 | 
Yelv. 26, 27. Tale predic. Upon Not guilty pleaded, the Viſne ſhall be ot 


Hob. 73. Curtice's 
Caſe. | 
Hob. 38, 50. 
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20 A'S E-* ATI. 
Hob. 6. Brock: ver- Reſpaſs in Dale, the Defendant pleads that the Place alledged 
in the new Aſſignment is Parcel of a Manor in parochia 7 


11- Co. 25. b. 


6 Co. 14-2. Dale; for the Word Preditt. makes the Vill and Pariſh all one, 


1955 36. bats Judged in the Exchequer-Chamber, 
CASE XIII. 

8 Bo Rag Seiſed of Land in Fee having a Son and Daughter, and Bro- 

Deviſe, Eſtates Tail, ther, deviſes his Land to his Son; and if he dies without I. 

Noſme. ſue, deviſes the Land to the _ Heirs Males of his Name and 

i Inſt. 19. 4. 14:2: Blood, to be divided Part-like for ever; A. dies, the Son dies with. 


140.4.175.b. 176. a. | 
“ Iflue ; the Daughter ſhall have this Land, and not the Uncle: 


For the right Heir Male, 2% is the Deviſee in this Caſe, ought 
to be a Purchaſer, and ought to be Heir Male, and the Brother is 
Male, but he is not Heir; and this is a new Form of Inheritance, 
if the Brother ſhould have this Land, and ſhould have a Daugh- 
ter, who has a Son in the Life of his Grandfather or afterwards: 
The Fee upon the Death of the Grandfather ſhould be in Abeiance, 
during the Life of the Daughter, if this Eſtate ſhould be allowed, 
A  Fudeed and affirmed in Error. 


A. deviſes his Land to hisright Heirs Males, having only a Daugh- | | 


ter: This Deviſe is void, cauſa qua ſupra: For ſuch Deviſee is a 
_ Purchaſer. Otherwiſe of a Deviſe by A. to B. and his Heirs Males; 
and A. dies, and afterwards B. there is an Intail veſted in B. 


CASE XLIL- 
A Melius inquirendum iſſues upon an Office found girtutè brevis 
de mandamus: The ſaid Melins inquirendum ought not to 
reſtrain the Inquiry to any Tenure, although 77 be of the King; but 
ſhould leave the Inquiry without any Reſtriction. The Want of 
the Words coram Eſcheatore, in the Writ of Mandamus does not 


vitiate it; For the Writ of Mandamus ought to be before the Ef- 
cheator ; and cannot be otherwiſe. | 


1 CASE XIII. 3 
A Sells a Ton of Woad to B. for as much as 4. ſhall (ell any 
other Ton of Woad for to any other Perſon before ſuch a 


* 


12 Jac. Hob. 51. 


2 8 3 Day; before that Day 4. ſells another Ton of Woad to C. for 237. 


Proof, Recuſant. | and brings an Action againſt B. for 23 J. without giving him Notice 


Yelv. 756. of the Sale to C. By the Judges of both Benches, the Action does 
b. not lie: For this Sale was private, in the private Knowledge of the 
1 Inſt. 45. b. Plaintiff; and if he had given Notice of it, Coſts of Suit would 
hy ot 1 have been ſpared. On an Obligation or Aſſumpſit to ſtand to the 
_ 80,8: Arbitrement of any one, there is no Occaſion for Notice: For the 


Arbitrator is a Judge. See my Repertory, Title Notice, There 
is Occaſion for it where the Debt ariſes upon private Notice: An 4- 
ſumgſit to pay 100 J. upon Proof: In this Caſe Proof will ſerve. 
The 23 £472. impoſes 20 l. a Month upon every Perſon. refuſing to 
repair to the Service eſtabliſhed in the Church: An Information may 
be maintained upon this Statute before Conviction ; for there may 
be a Conviction upon the Information. WA 
Wd 4 5 Where 


a = ea = 


120 Oo Ct R Hae © Wo TH 


. 


V Has Judgment againſt B. upon a Scire facias upon this judg- 12 Jac. 


ſue is joined upon this, 78. ierher the Seiſin of B. or C and the 


been otherwiſe, if the Iſſue had been upon the Feofiment: For there bi 


* dt 
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Where the Duty accrews upon the private Knowledge of the Cr. 472, 432, 493, 


rr 


Obligor, and upon his ozon Act, as Marriage, or Return from Rome, 3+ 47%, 233, 492, 8 

or any open publick Act; there need not be Notice before Suit: For abt, 1 

the Obligee is not bound to ſeck the Obligor to give him Notice. | 9 
Where the Duty riſes upon the iccret Knowledge of the Obligee Ii 

and his Act, as in the principal Cale; whether it be upon an /4/- 1 

ſumpſit or Bond, a Suit does not lie without Notice. | li 
VVV bi 

* the King's Bench, Bail is entered the laſt Day of Term, and the . 1 a 

Bill filed the firſt, or any other Day of the Term; it is ſufficient Loy, Cori Cure. | 

by the Courſe of the Court: Although in Strictneſs of Law, the Cr. Jac. 384, 544. 1 


Law takes Conuſance of the Defendant's being in Cuſtody, only * ol. 253 
upon the Bail being entered; and that he was delivered by the Mar- 

ſhal upon Bail. After the Bail entered, he is not in Cuſtody of the 
Marſhal; and yet after the Bail and before the Bail, where Bail is 

found, the Court ſuppoſes him in Cuſtody, by the Courſe of the 

Court. Affirmed in Error. Croke acc. 15. for Bail relates to the 

firſt Day of Term. 


The Courſe of the Court in the Courts of 1/efminſter makes the bl 
Law. The Entry of the Admiſſion of a Guardian for an Infant; 1 
making Continuances after a Writ of Enquiry of Damages awarded; q 
although the Courts at /J/e/tminſter differ in theſe Points : Vet every | | 
Court at Weſtminſter is bound by the Law to allow the Courſe of 1 
every other Court there. Raw/ns's Caſe, Cb. and Sir John Hey- 4 Co. 52: 5 if 


dus Caſe, Ch. In the King's Bench, after a Year after Judgment, ©*: 5: 
there muſt be two Sczre facias where a Nihil is returned, before 
Execution ſhall be awarded: Hut in the Common Pleas, one will 


ſerve in this Caſe. . fl 
2 VVV — 
1 Fenuire facias is returned by two Coroners, and the Hob. 70. Lamb's li 
Diſtringas by three; where there are four Coroners: After Cb lac 383 — 
Verdict this is aided by the Stature of Jeofails. = j 
udged and afirmed in Error. i 


CASE YL - 


*#* ment againſt the Tertenants die Zudicii redditi vel poſtea, di- Hob. Je. Humber: 


ton verſus Howgill. 


rected to the Sheriff; he returns C. Tenant die ꝓudicii redditi of the Pleading, Non eff 


Land which B. had die judicii redaliti; C. appears, and pleads B. s. factum, Covin, Iſſue, 194 
Feoffment to him of the ſaid Land before the ſaid Judgment; and Judgment. = 


that by Force of it, C. was ſeiſed of the faid Land, and not B. If- 


Jury finds a ſpecial Verdict, that B. made a Feoffment of this Land 
to C. before the Judgment, but that it was covinous to defraud the 
Execution of the ſaid Judgment: The Plaintiff has Judgment, af- 
firmed in Error. For as to a Creditor, the Seiſin remained in B. 
die Fudlicii redalitl, but not as between B. and C. It would have "ff 


was a Feofiment, ſuch as it was. 
Amed in Error. | 
Non eſt fatium cannot be picaded upon the Statute of Uſury, nor 8 Co. 110. b 1 
upon the Statute of the 23 Fl. 6. where the Sheriff upon an Obliga- Pio oo 1 
tion taken by him, docs not * purſue the Form preſcribed by the 8 I, 
ſaid Statute: For they were Deeds, ſuch as they were: So of the * Fr. perſorme. | 
Feoftinent in the principal Cafe. | 5 1 
. CASE | 6 
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9 Co. 112. a. 


Hob. 88. Nicholas 
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EO etie Oe ö 
12 Jac. TN Replevin, the Defendant avows the Taking of the Diſtreſs for 


-Hob. 72. Pope ver- 


3 Damage Feaſant in his Common; for this, that 4. was ſeiſed orf 


Jour, Avowry, Ejec- the Manor of Dale in Fee, to which the Common belongs as ap- 


1 pendant to the ſaid Manor, and 4. leaſed this Manor to the De- 
2 Roll. 5 708. fendant 30 Martii 2 Fac. for Twenty-one Years, and the Defen- 
Winch. E. 1951. dant within the ſaid Term took the Plaintiff's Cattle there Damage 
Feaſant; Iſſue is joined upon the Leaſe; the Leaſe is found to he 
made 29 Martii 2 Fac. for Twenty-one Years: The Defendant had 
ag apr: Judgment affirmed in Error. Although the Date of the Leaſe be 
N. i * miſtaken, yet it appears that this Diſtreſs was taken during the ſaid 
1 Ander. 13. Leaſe. 7 E. 4. Caſus ult. acc. The Judges ought to judge upon the 
whole Record notwithſtanding the Iſſue found as aforeſaid ; for it 
appears that the Diſtreſs was well taken: And the Leaſe is not to 
be recovered in this Caſe. 3 
In Zjectione firms, if the Day of the Making of the Leaſe be 
miſtaken, 27g. when the Leaſe ſhall begin; the Plaintiff ſhall not 
recover: For (if he recovers at all) he ought to recover the 'Term 
mentioned in the Count; and it is not that ſame Term to be re- 
covered, if it be longer or ſhorter. 


CASE XLVII. 
12 Jac. Sells a Cow to P. for 5 J. and aſſumes to deliver her to him 


3 + at a certain Day; at the ſame Time B. aſſumes to A. to 10 
ll 


Action ſur le Caſe, him 5 J. for the ſaid Cow, at the ſaid Day. A. brings an Aſſump 


Conſideration, Aver- for the 5 J. not paid, and does not aver the Delivery of the Cow: 
8 It need not be averred; but the Writ ought to aver the mutual 4 


Co. 94. 
Bend. 150. umpfit; for they are reciprocal Aſſumpfits: And ſuch mutual 4, 
* proca p/its. 
= 5 ſumpfits are a good Conſideration, and each of them has a Remedy 
4 "eg againſt the other ; one for the Cow, the other for the 5 /. 


| Hob. 106. Judged in both Courts. 


So in an Aſſumpſit made by a Servant for his Service, and by his 
Maſter for his Salary, where there are ſuch mutual Aſſumpirs, or 
Covenants by one Indenture, of one to ſerve, and of the other to 
pay the Salary: But ſuch mutual Aſſumpfits ought to be made at the 
ſame Time; for they make the Conſideration, and the Conſidera- 

tion and the Promiſe always ought to be together: Otherwiſe it is 
nudum pattum. 


CASE XLVIR 


Hob. 50.Inche'sCaſe. Tenure is found of the King as of his Manor of Dale by 3 5. 


Theſe Tenures abo- 


lihed by 12 C. 2. IL X a Melins inquirendum finds a Tenure by Knight's Service of 
cap. 24. the King: This is a Tenure by Knight's Service of the ſaid Manor, 
and not 7% Capite; for the Melius only ſupplies that which was de- 

tedive. 


CASE XLR. 


ke... HE Teſtator's Promiſe tor his Debt, and the Execcutor's Pro- 


Thc miſe for his own Debt, cannot be joined in one Action againſt 
ale. 


Cr. El. 406, the Executor: For they require different Judgments. 
Mem: 

8 Co. 87. a. 
Cr. Jac. 110. 


CASE 


= T 


| tain Sum for each of thoſe Cloths; 4. avers that he has died the Judgment, ung, 
3 7 D b . 4 7 
| livered them to him; and that the Sum due for them amounts to 19 /. aer bare i 


| ſampſit pleaded, a Verdict is ſound with the Plaintiff; he had Judg- Pot 55: ® i! 


Seventh Century, 


CATE, I 


A And B. account together for Reckonings between them; B. is 9 Jac. 


found indebted 100/. to 4. and upon this B. aſſumes to pay it Hob. 38. Brinſley 


to 4. at a certain Day, and does not pay it; upon this . brings an verſus Partridge. 


. Confeſſion, Action fur 
Aſſumpſit : the Defendant pleads Non Aſſumpit - it is found for the le Caſe, Count. 


Plaintiff; he has Judgment affirmed in Error: For the Account Tel. 79. 


| afhrt | Hetl. 84. 
confefles the Debt, and the Verdict alſo proves it. Cr. 2 602, 596. 


CASE EL 


"HE Heir of the King's Tenant in Chief, whether Recuſant or 13 Jac. 

| not, ought to take the Oath of Supremacy before Livery; and Hob. 73. Tredway's 
if he goes beyond Sea without the King's Licence, by 3 Zac. 1. 8 

cap. 5. the next Heir ſhall have the Land until the Conformity 

of the ſaid Heir, or his Return into Eugland; but the ſaid next 

Heir ſhall not have Livery until he takes the ſaid Oath. 


CASE 1k 


Bill was preferred in the Star-Chamber againſt Sixteen, the 12 Jac. 
Plaintiff was one of them; and B. ſaid that Zohn Farrer was Hcb. 89. Foxcrott 


7 77. : and Lacys Cale. 
murdered by William Oldfield; and having Diſcourſe concerning Slander, Deſcription, | 


the ſaid Bill, ſaid alſo, that the ſaid fixteen Defendants to the ſaid Noſme, Joinder in | 
Bill abeited the ſaid Murder; for theſe Words, the Plaintiff being Alen. 15 Fl 


| I ; D Cr. Jac. 635. 
one of the Sixteen brought his Action; the Defendant pleads Not Ra: £4 


6. 25 2. | | 

guilty ; and tis found for the Plaintiff; he has Judgment affirmed in Larch 262. 1 
| . . 5 . 9 Styl. 156. 

Error: For the Deſcription of a Perſon is a Slander to him, altho' Dye 19. 

he be not named; and is ſufficient to maintain an Action; and the 

Plaintiff alone may bring this Action; and every one of the Sixteen 

may have the like Action againſt the Defendant, 


CASE. Ln. 


E upon a Leaſe made at Dale, of Land in the County 13 Jac. 


; 3 . Hob. 89. Rich's Caſe, 
of Somerſet, without mentioning any Vill where the Land lies; Hab. a: 


after Verdict and Judgment this is Error, not aided by the Statute of 2 Rol. 396. 
Jeofails. 'This Caſe ſeems not to be aided by 21 Fac. 1. cap. 13. by 


the Words of the Viſne being miſtaken; for here is no Viſne at all. 
nn” CASEY... Re CR 
Aſſumes to B. to dye for him divers Cloths ſeverally, which 12 Jac. 


amount to ſixty Cloths; and B. promiſes to pay to A. a cer- £2, $9: Falte ver. 


ſaid Cloths, amounting to Fifty-nine Cloths for B. and has de- Miſcating, Nuga- = 


"UP ach — —— | | Cr. Jac. 247, 569. mn 
which is not paid; and for this A. brings his Action; upon Non A+ Nele. 5. 


Poph. 209. 


ment, affirmed in Error: For the Mention of the ſaid Fifty-nine Latch 173. 


Cloths was only ſuperfluous, and a Mis-ſumming; the ſaid Cloths 
are ſixty Cloths, for the Dying of ſixty Cloths was mentioned before. 
The * Judgment was, gud guer reenperet Damages and Coſts pro * Hob. 89. the Jury 
detertione debiti praedicli; whereas the better Form had been, f pro aſleſſed Damages oc. 
N67; 3 . - il ; T caſionc detenti an He. 
wo Prefiatione aſſumptions Predicte: Yet good. 


+ Ib. occaſſone non 


e 
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SAS E LV. 


Hob. 90. Keer's Caſe. [ ]* ON Judgment in Debt againſt 4. and upon the Death q 
Dyer 208. pl. 5. A. a Hire facias iſſued in the County of Surrey, and an R. 


wage _ legit in due Form was ſued and returned; the Entry in the Roll 
was of an Award of an Elegit medietatem omnium terrarum in Coy 
Surrey, (5c. omitting gue fuerunt prædiſti A. die Fudicii verſy 
eum redditi: Although the Writ of Eegit and the Return ap 
good; yet the Execution is erroneous becauſe of the ſaid Omiſſion. 
CASE LYL 
3 N Ejectioue firm. was brought in the Exchequer for Lands in 
_ * * Durham; upon Not guilty pleaded, the Entry there is, mit 


Durham, Trial, Of. ratur recordum to the Biſhop of Durham, ita quod mandet recur 
Rob * Po dum prædictum coram 7uſticiariis Domini Regis ibi, ad triandun 
1Bulſt.;8, 105, 129. Exitium prædictum ad proximam Curiam poſt receptionem breit 

Rar mg 159 Ppreditti; and after the Trial the Biſhop is to certify the Record i 
BE” the Court where the Plea began; a Writ of Mzztimus, along with 
1 Syd. 161, the Record, is directed to the Biſhop to this Purpoſe ; the Biſhop 
certifies the Barons, Mandavi the ſaid Record, ſecundum tent. 
rem brevis prædidti 26 Fulit 11 Facobi, ad triandum exitunlf 
coram me & dictis Fuſticiariis; upon this a YVenire facias was al 
warded, and afterwards an Habeas Corpora for the Jurors; and the 
Trial was 9 Augnſt 12 Jacobi, at which Day the Jury appeared; 
and no one prayed this Trial; it was found for the Plaintiff: He 
had Judgment affirmed in Error. The Trial 27 good, for when the 

Record is before the Judges, they ought ex icio to try it. 
Reſolved that the Words, Cuod mandet Recordum, and the 

Biſhop's Certificate that he has ſent the Record to be tried coran 

ſeipſo & Fuſticiariis Domini Regis, is as good as habui Recordum 

coram me, (Fc. and although the Trial was a Year after the Receipt 

of the Writ, it is not material : For, proxima Curia in the Mittimus 

to the Biſhop, is to deliver it ad proximam Curiam poſt receptits 

nem brevis preditti, coram Fuſticiariis Domini Regis, ad triat 

dum exitum prædictum; and not to try it then. The Biſhop df 

Durham is always one of the King's Judges there. | 


CASE Lv 


r Tenure of the King by Seroitium militare in Groſs, is a Te- 
n nure zin Capite. An Office in one County finds a Tenure i 


Pickering's Caſe Capite of the King; and in the ſame County, other Lands lying 
in other Counties are alſo found by the ſaid Office; and that Te 
hos nant for. Life holds ſome of thoſe Lands in the County where ti 
Abolithed by 12 C.2. Office is found: "This ſerves to charge the other Lands. An Office 
* Cannot lay a Charge upon the Subject without an Office or Record 
In Cale of other Lands in other Counties, a Certificate of the Feor 

dary of a Remainder deſeended upon the Heir after the Death d 

Tenant for Life, and that the ſaid "Tenant for Life is dead; ſerv6 

to charge this Land, although no other Office be found after tis 

Death of Tenant for Life. ; 


CASE 


KA, 


Seventh Century. ES 


CASE LVIII. | 
AND holden u Capire deſcends upon a Lunatick of full Feb. 137. | 
Age; and it is ſo found by Office; he ſhall not pay mean Rates e by 12 C. 2. a4 


r 
for Want of ſuing or tendering Livery. CID 
3 CASE TEX. 
A Bargainee of Land in Capite dies before Inrollment; after his 15 Ja. 
Death the Decd is inrolled within ſix Months; his Heir ſhall don ws TOW 
be in Ward. Tis ctherwiſe in the Caſe of a Recovery, and Death Cro. Car. 110, 218. 
before Execution; or in Caſe of a Fine, tir grant & render, and S*theMargin of lalt 
Death before Entry; or upon a Covenant to raiſe an Uſe, which is Ss 
raiſed after the Death of the Covenantor, and veſts firſt in the Heir: 
In theſe Caſes the Heir ſhall not be in Ward. 
Ts | CASE: EX. 
"TH E Earl of Devon left his Eſtate to his Son, the Earl of 12 ae. 
1 Newport, being 18 Years of Age; among the Poſſeſſions of Hob. 196. Blunt's 
the ſaid Earl of Devon, he had the Manor of JVanſted, which he left 8 1 
to the ſaid Son in Tail, with diverſe Remainders over; the Earl of Infant. 8 
Dedon was greatly in Debt; and had appointed certain honourable _ Ws 
Perſons to be Tutors and Guardians to his ſaid Son; they found it 446. 
neceſlary to ſell the ſaid Manor of Vanſted for Payment of the 10 Co. 43. a. 
Earl's Debt's; and they petitioned the King that he would vouch- 973 To * 
| fafe to write to the Jucges of the Common Pleas, that a common 
Recovery ſhould be ſuffered of this Manor; which the King did: 
Upon Examination of the“ Infant, and of his Tutors in Court, arid * Privately; 
of the Circumſtances of the Caſe, a common Recovery, was ſuf- 
fered of this Manor to the Uſe of the Duke of Buckingham in 
Fee. Afirmed in Frror. | 
This Caſe is not to be drawn into Example: For a common Re- 
covery is a voluntary Conveyance, and as voluntary as a Feoffment 
or Grant. It is one of the Maxims of the Common Law; that an 
Infant within the Age of 21 Years, cannot alien his Land. Lex 
& conſuetudo Regni are not to be violated for any Pretence or ſup- 
poſed Neceſſity. Fus nec inflecti gratid, nec fransi potentid, net 
adulterari pecunid poteſi. Onod fi non modo oppreſſum, ſed deſer- 
tum, aut neg ligentius aſſærcatum fuerit ; nihil eſt quid quiſquam [+ 
babere certum, aut a patre accepturum, aut liberis efſe relicturum 
arbitretur. Marcus Tullius, in his Oration Pro Aulo Cecinna, 
ſpeaks this concerning the Principles, Grounds and Maxims of the 
Common Law then uſed in Ta. F 


| K 
N Action of Trover and Converſion was brought in the King's !7 Jag: £ wad 
Bench; after Verdict for the Plaintiff, he had Judgment; at- rin ood OR 
firmed in Error; altho' neither the Bill nor Bail was entered: For Equity, Bank le Roy, 
he may be in Cuftodia Mareſchalii notwithſtanding; and the Want N Error. 
of a Bill is aided by 18 El cap. 14. for it is an Original; and to Poph. 268. 
be in Cuftcdia AMareſchalliis only a Fiction; it is ſufficient to declare Hob. 281. 
that the Defendant is iz Cuſodia Mareſchalli. This Judgment was Jenes 308. 
afirmed in the Exchequer-Chamber, and both the Records ſent in- 


to the King's Bench, | 
Dddd CASE 


. i 
. : . 
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SAS E 41k 


17 Jac. Hob. 272. N Executor brings Eſcape againſt a Gaoler in the Debet © 
Lancaſter verſus Sid- ds 4 Arer ar. th E 
hy detinet, & non profert literas Teſtamentarias ; the Plaintiff 


Executor , Eſcape, had Judgment: It was reverſed in the Exchequer-Chamber for both 
Brief, Count. the Errors. The Action ought to be in the Detiuet only, and 
he ought to ſhew forth Literas Teſtamentarias. 1 


CAS E LXII. 


Hob. 93. Goult's I) R O O F upon the Condition of an Obligation of an Appren- 
8 4 tice by Confeſſion or otherwiſe, touching the imbezilling his 
7 Maſter's Goods: A voluntary Confeſſion in pais will ſerve, 


c AS E LXIV. 


Hill. 10. AL of Indictment was falſly and maliciouſly exhibited to a 
ERS Grand Jury for a Rape, againſt A. without any probable 

Whorewood verſus ”- ; ; yp” 4 7 

Corderoy. Cauſe ; the Jury finds Jenoramus : An Action lies upon it. Judged 

Slander. | and affirmed in Error; for it is a Slander of Record. 

— age Few If there was probable Cauſe, an Action does not lie : Otherwiſe 

4 Co. 18. the ordinary Courſe of Juſtice would be obſtructed. 

| CASE LXV. 
10 Jace. Diſpenſation granted by the Archbiſhop of Canterbury accor- 


Hob. 150. Colts X ding to 25 U. S. cap. 21. for a Biſhop elect to retain Benefi- 


_= Impedit. ces which he has, altho' there be * ſeveral of them, is good: f Net 
* Pluſors. ſo a Diſpenſation, after he is Biſhop to take other Benefices not ex- 
1 oma gg ceeding a certain Value, Authoritate propria; not even tho' ſuch 
| Diſpenſation be confirmed by the King. : 
CASE LXAVL | 
16 ne... T H E Statute of 25 H. 8. cap. 1 5. does not take away the Sta- 
r tute of 21 H. 8. of Pluralities. The King is not reſtrained 
comb's Caſe. 5 : x : ; k 
Hob. 193- from granting a Diſpenſation of himſelf, without the Archbiſhop, 
Noy 22, 25. by the ſaid Statute of 25 H. 8. altho' the ſaid Statute has negative 
Gro. Bl 655. Words. The 9 Archbiſhop's Diſpenſation for the Degrees menti- 
5 Hob. 148. oned in Leriticus, or to an Alien, who does not underſtand the Lan- 
** Hob. 154 guage, to take a Benefice, is void. 'The ** King cannot grant a 
Lapſe to another. 
AS E LXVI 
17 Jac. C. B. E B T zs brought againſt an Executor, the Executor is out- 
= ob: : _ a lawed upon the ſaid Action of Debt; he reverſes the Outlaw- 
ed geo ry; the ſame Plaintiff brings a new Action againſt him; he pleads 
31 Fl. cap. 3. Plene admiuiſtrauit: It is a good Replication, that he had Aſſets 


Devt, Heecutos on the Day of the firſt Writ purchaſed : For the Defendant ſhall 


r Ac ts, . | 
Alen. not take Advantage of his own Wrong by Contempt of the Law; 
if the Plaintiff brought the ſaid new Writ in convenient Time. 
„ „ 
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CASE LXVII. 


A N Infant brings a Writ of Right by his Guardian; pending 2 18. Jac. 
the Suit he comes to full Age; and being of full Age, he does Stone verſus March. 
not make an Attorney; the Infant has a Verdict, and ſudgment; & 580. 
3 . . | orney, ardein 
affirmed in Error. For it does not appear of Record when he came 2 nth = 
of full Age; and it ought to be pleaded before Verdict in the firſt fails, Judged, affirm- 
Action; and the Omiſſion of it 7s fatal to the Tenant, becauſe the © in Error. 
Writ does not abate by it; but is abatable only: As an Entry after TY OO" 
the laſt Continuance, or the taking of an Husband, or a Dignity, 
and ſuch like, if they be omitted in pleading, they ſhall never re- 
verſe a Judgment given. . 
The Statute of 21 Zac. of Jeofails, helps after Verdict, where the 
Plaintift is within Age and ſues by Attorney, but not where he is 


Defendant. 


ASE -LXIN, 


'A Being ſeiſed of an Advowſon in Fee, grants to B. the Church Tr. 8 Jzc- 


1 . ., „ N 8 3 C | | 1 3 
II. being full, 0nod ipſe ad dictam Ecclefiam Clericum ſum 5 Fora agg | 
preſentare poſſit, quandocunquè & quomodocnngue Feclefia predicts Br. Caſes vz. 4 
vacare contigerit; after this Grant, the Church becomes void: . Expoſition de parols | = f 
ought to preſent at this Time if he will; he ſhall have no other 8 { 
Preſentation. my 


; Judged and affirmed in Error. F 
A Leaſe is made for 21 Years, without mentioning the Time of | = 
its Commencement : It ſhall begin immediately. 


CASE KXR. 


Lander was in theſe Words, Thou art a Thief, Murderer, Tr. 8. Jac. B. R. 
k) Villain, Bloodſucker, Bankrupt ; the Plaintiff had a Verdict for recog” HI 
him, and entire Damages aſſeſſed; he had Judgment, affirmed in Er- Dyer * . 
ror: For it is all one Slander, and not different anders; and 'tis Plowd. 118. 
ſpoken at one Time, and not at different Times. It is ſufficient in 
this Caſe if one of the Words will maintain an Action; as in an A- 
vowry for two Rents, and one is Arrear ; ſo where a Writ is brought 
for two Things, and it does not hold for one of them. Codfrey's 
E Caſe; 11 C42: 1 


7 — 2 . n * * * 
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| CASE n DOE ö 


E Is indebted to B. 4. aflumes to B. that if B. will forbear Tr. 8. Jac. 1 
* Paululum Temporisto ſac C. that he, o. A. will pay the Debt der Cale 1 

of C. this is not a Conſideration to maintain an 4ſſumpſet. The fame © * L 

; Law of Words to forbear Suit for a ſhort Time. Judged and af. i 
firmed in Error. Paululum Temporis, or a ſhort Time, may be = 


1 IE TY ö 
In ſuch Caſe, Forbearance of Suit for a reaſonable Time is a good By 29 C. 2. cap. 3. ! 
| Conſideration : For it is left to the Court to judge of it; and the 8 FA 
R Plaintiff's Declaration ought to ſhew how long he has forborn ; and pur in Writing, 

upon this the Court may judge, whether ſuch Forbearance has been | 
por a reaſonable Time. 


CASE 
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CASE LXXII. 


Mick. . P E Slander was, thou doſt lead a Life in Manner of Roęue 
33 I doubt not but to ſee the hanged for ſtriking Mr. Syamay' 


Slander. ' Man, who was murdered: Theſe Wordsare not actionable ; for they 

are not poſitive for the Murder of Mr. $ydman's Servant; he might 

be beaten by the Plaintiff, and murdered by another. Actions of 
| Slander do not lie upon Inferences. MI TI 


CASE LXXII. 


Mich. 8. Jac. | Brings an Fjettione firms againſt B. for Lands in three Vills; 
nh * TY the Defendant pleads not guilty ; at the N/ Prins the De- 


Nip Prius, Juſtices, fendant pleads, Entry after the laſt Continuance into two Acres, 
1 } uriſdicti- Parcel of the Premiſſes, and does not ſhew in which of the three 
on, Vine, Fenire Fa. Vills: Reſolved by the Judges of both Benches, that at the Nift Pri. 


Yelv. 180. 215, it is in the Diſcretion of the Juſtices to receive a Plea after the 
2 Rel. 60 luaſt Continuance, or not: For it delays Juſtice. The Juſtices of 
Cr. Jac. 303, 332. 


and not take any Verdict. The Juſtices of Ni Prius cannot ac- 
cept a Replication to a Plea pleaded after the laſt Continuance; 
neither can they ſuffer it to be amended : For their Power is limi- 
ted. This Plea was not good, for Want of expreſſing in which of 
the Vills the ſaid two Acres lay: For the Court does not know 
out of which Vill a Fenire Facias ſhould be awarded to try it. 


CASE LXXIV. | 
Hill 11 Jac. 8 and Bail, where Judgment is given againſt the Princi- 
_ pal, and another Judgment againſt the Bail, they cannot join in a 
Error, Joynder in Writ of Error ; for theſe are two ſeveral Judgments. This Writ of 
Aciion. Error was in the Exchequer upon the Judgment in the Hire Fa- 
cias. A Writ of Error does not lie there, Cuod coram æbbis re- 


ſidet; for the Record is not there, but in the King's Bench: And 


a Sire Facias is out of the Statute of 27 El. which gives Power to 


examine Judgments in the King's Bench. 


By all the Judges. 


CASE LXXV. 


* I N Aſſiſe, the Defendant confeſſes the Action; the Judgment ſhall 
r. 335 and 341. 


Sir Chriſtopher Hey- be, Quod recuperet per viſum Recognitorum : For the ſaid Ju- 


| don's Caſe. ry appeared at the firſt Day, and have had the View. A Writ of Error 
3 in Parliament is a S#perſedeas in it ſelf; it cannot be granted with- 
hour. cout a Petition to the King. Judgment 7s given in the Common 


21 E. z. Pleas; and affirmed upon Error, in the King's Bench; and upon a 
pong © ee = Writ of Error, the Judgment in the King's Bench is reverſed in 
perſedeas, Parliament: This does not reverſe the Judgment in the Common 
Pleas ; for it is another Judgment ; and the Writ of Error which 
was brought, was to reverſe the Judgment given in the Kings 
Bench. m 5 | 
— By all the udges. 
Damages only are to be inquired of in this Caſe ; this Inquiry is 
only an Inqueſt of Office; Error will lie upon it. 
Proprietas verborum eft ſalus proprietatum. 
I | 


Niſi Prius may accept ſuch Plea, and certify it with the Record, 


It 


2 ** n 2 A. r * n * . — „ ” ” yo A 
** tt. A ett. 888 _—_—— _—Y FR 
— 


Seventh Century. 303 


n 
63 
a 


It ſeems to me that a ſpecial Writ of Error might lic in this 
Caſe, to reverſe both Judgments, if there be Cauſe. 


CASE DEXXVI. - - 5 
5 Reſpaſs was brought the 25 Sept. 1 Fac. with a Continuando . 6, Jac: 


to the 27 of Novemb. after; upon not guilty pleaded by the There. verſus 


Defendant, the Plaintiff had Judgment: The Judgment was not Cod Cr, 207. 


capiatur ; for a general Pardon pardoned all Offences until 24 {Spent Pardons 


Sept. 1 Far. and upon this, the Force, which gives a Fine to the paſs, Amercement. 
King, Was pardoned. | we N 
Judged and affirmed in Error. I 
Sublata cauſa tollitur effeftus. The Force is the Caufe of the 
Fine; the Force was upon the firſt Entry, and that being pardon- 
ed, the King ſhall not have a Fine; the Judgment ſhall be Qzod 
nom capiarur quia perdonatur : And he ſhall not be amerced in this 
Caſe. 5 . 
CASE. -LXXVII. 


* 


HE King makes a Leaſe for 21 Years to 4. the King, re- Jae. 


4Þ citing this Leaſe, grants the Reverſion of this Land to B. and Baron Blaguss Caſe; 


| A. had ſurrendered his Leaſe to the King before the ſealing of Patents, Recital, Of- 


the ſecond Patent; the ſecond Patent is void: For the King had not fices, Grants, Coro. 
the Reverſion, but the Poſſeſſion, at the Time of ſealing the ſecond Baue. NN 20 
Patent. But where the King has the Reverſion of Land or a Ma- 

nor expectant upon a Leaſe for Years made by a common Perſon, 


and grants, the Land or Manor by Patent, by ſuch Words, the Re- 


verſion will paſs: For the Reverſion of the Land or Manor is the 


Manor or Terra revertens. Dyer 233. Leaſes of Record ought 
to be recited where the King grants the Reverſion ; bat not Leaſes 
not of Record : For the Subject has not proper Means to come to 


the Knowledge of them. A Non ob/tante in the Patent helps the 


Non-recital of Leaſes of Record. In the Caſe where a. Subject 
has an Office in Fee, and grants it to 4. for Liſe, and afterwards 
grants the Reverſion to the King in Fee; if the King grants this 


Office in Fee 70 B. without reciting the Grant to A. altho it is not 
of Record; the Grant to B. is void: For the Grant of an Office 


has Reference to the Exerciſe of it in preſenti, and another had 
the Poſſeſſion and Exerciſe of this Office at the Time of the King's 
ſaid Grant 70 B. Where an Office is only an Office for Life, as the 
Stewardſhip of a Manor, the King may. grant it to have and exer- 
ciſe after the Death of the Steward who has a Grant for Liſe; and 
a common Perſon may make ſuch a Grant. 9 El. Dyer 259. 
Gro. 219. J Grant of a Corody de futuro, after the Death of the 
preſent Grantce, or a Preſentation to the Biſhop, to take Effect af- 
ter the Death of the preſent Incumbent, is void. Theſe are no- 
thing but Recommendations. 39 H. 6. 48. F. N. B. 271. : 

. Omnium doinus Regis vigilia cuſtodit, omnium otiuth ilius in- patents, Appeal. 


- 


dai, omnitn cacationem illins occupatio defendit : And there- 
tore the Judges ex Oficz?, and every one elſe in his Station, ought to 
alliſt the King in his Rights: And the Judges are bound ex Officio 


to take Notice of every Statute which concerns the King. If any 
Thing is ſtolen from the King, any Subject may have an Appeal of 
it, to do Right to the King. 17 E. 3.13. Samford 61. 


Rex wec failere poteſt, nec falli. 
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The King's patents are not to be avoided by nice and ſubtile 
Conſtructions and Interpretations : For Decet Principis beneficinm 
efſe manſurtm.. 4 fortiori of a Sale for a Conſideration given to 


the King. 


I. Where the King's Patent creates a new Eſtate, of which the 


Law does not take Knowledge; as where the King gives Land to 4 


10 Co. 109. 
I Co. 40. b. 


7 


5 Co. 93. b. 


=; grants OMnes Ter ras ſuns or maneria ſun, or releaſes all Demands ; 
i a void Patent. 2 H. J. 11 H. 7. | Re 


18 El. Dyer 350, 


Fr. Literalment. 


' and his Heirs Males; or grants Land to his eldeſt Son, & ipſiug & 
Bieredum ſnoFum, reenm Anglie filfis primogenitis, in regno An- 
' glorum hereditario fucceſſuris. 18 H. 8. Br. Caſes, Prince's Cafe, 


Bereick's Caſe. Coke. Theſe Patents are void. 
2. A Patent which recites the King's Title, and miſtakes it, i; 


void; as where the King grants a Manor or Land which he has 


by the Attainder of 4. and in Truth, he has it by another Title; 
This Patent is void. 9 H. 6. Legats Cale. Coke. Alton Moode 
Caſe. Coke. 


3. A Patent upon a Conſideration executory, and not performed, 


is void. PBerwick's Caſe. Cobe. 


4. A Patent n generalibus without Reſtriction ; as if the King 


Dolus verſatur in generalibus. 

5. A Patent of Lands in general, with a ReſtriQion to a Tenure, 
or Occupation, or Poſſeſſion which is falſe, is a void Patent; Other- 
therwiſe of a Patent of the Manor of Dale, or any certain 'Thing, 
a falſe Addition does not vitiate the Patent in this Caſe ; for the 
Addition is Surpluſage. | * 


6. The King's Patent ought to have ſpecial Words, where the 


King's Prerogative is concerned ; as in Grants of Mines, Franchiſes, 
Fines or Amerciaments. The King's Patent of the Benefit of the 
Year and Day of Felons attainted is void. 3 E. 3. Corone. Fitz, 
310. Stamf. 50. So of Ports and Harbours of the Sea, or Pa- 
tents concerning Ni or Mercy touching the Lives and Eſtates 
of the Subjects: Theſe are annexed to the K in gs Perſon. So of a 


| Lapſe, without ſpecial Words. 


7. 41. Aſſiſe pl. 19. 21 E. 4. 44. 1 H. 7. 13. The King's Patents 
ex gratia ſpeciali, certa ſcientia & mero motu are to be conſtrued 
liberally againſt the King. See my Repertory, Title Patents. For 
fuch Patents are to have ſuch Words to avoid ſuch Subtilties. It is 
a Diſhonour to the King, and a Contradiction to the Patents, to a- 
void his Patents by nice Subtilties. Reges ſunt Dii in terris; Deus 


ſemel locutus eſt (and his Saying will ſtand). Ego ſum Deus & non 
mutor. The King's Grants which concern the Government 


of the Land, or high Prerogative, are not valid; even tho they be 
ex gratia ſpeciali, certa ſcientia & mero motu: For thoſe Mat- 
ters coherent perſons, & a perſona ſeparars nequcunt. 
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A. Prohibition may be awarded after Sentence in the Spiritual 

Court; as if a ſimoniacal Bargain of an Advowſon be pre- 3 fac. 
tended in the ſpiritual Court; a Prohibition lies. No Prohibition 2 Inſt. BY all the 
1 | . ; | 3 Judges of England. 
lies where in a Suit for a Legacy it is pretended, that the Teſtator was Hob. 264. 


an Ideot or Non compos mentis. It does not lie in any Suit the Prohibition Juriſdieti- 
Cognizance of which belongs to the Spiritual Court; as where they pr, Arg > 


. Principal and Acceſ- 
reje& a Matter not proved by two Witneſſes. If two Church-war- wry. P 


dens ſue one .4. in the Spiritual Court for Repairs, and one of them 
releaſes; it will not avail him; for it belongs to the Pariſhioners : 
This Releaſe alſo is worth nothing in our Law. No Prohibition 
ſnall be awarded where the principal Caſe belongs to their Cogni- | 
zance ; bat all Incidents to it ſhall be determined by their Law. 37 3 
AAcceſſorium ſequitur ſuum Principale. : 


CASE LXXIX. 

A Makes a Leaſe by indenture to B. for 21 Years if C. ſolong 

lives; C. is dead at the Time; this Leaſe is abfolute. A. co- 10 Jac. 
venants by this Indenture with B. that he A. has full Power to de- 13 Brad. 
miſe this Land to B. as aforeſaid; in Covenant brought by B. Leaſes, Conditions, 
againſt A. upon this, he need not ſnew how A. had not full Power: Counts, Notice. 
it is ſufficient for him to declare generally that A. had not full Pow- 1 
er: For what Power he had lies in the Knowledge of the Cove- 15 H. 7. 1. 


nantor, and not in the Knowledge of the Covenantee. 14 H. 7. 31. 


: oO 1 3 | Cx, JAE $04; 270, 
A. makes a Leaſe to B. if C. lives for 21 Years, and C. is dead Dea: 5 


at the Time ; this Leaſe is void: For the Condition is precedent, 2 Inſt. 303. b. 


A Leaſe for 21 Years is made to A. to begin after a Leaſe for 21 f Jac. 3 89 


Years made to C. ſhall determine; whereas in Truth no Leaſe Dyer 93. 
was made to C. this Leaſe to 4. ſhall begin immediately. The 15 Th 
Law require> Truth and convenient Certainty in Counts and Biſhop of Bath's Caſe. 


Pleadings: This Certainty ought to be ſhewn by him, who, in 


Intendment of Law, has the molt certain Knowledge of it. Noke's 


Caſe. Ch. 26. E. z. 73. Dyer 297. 16 E. 4. 41000 8e. 
CASE un 


A Brings Treſpaſs againſt B. for taking and carrying away his 


IA. Tithes; the Defendant pleads, that the King was ſeiſed in $ Jac. 10. 


Fee of the Ret oh faid Tithies N. Co. 88. Dc 
Fee of the Rectory to which ſaid Tithes belong, and gave them by Leyfield' Py oe 


Patent to C for Life, who made a Leaſe for Years of them to E. Monfrance de faits, 
and that the Defendant as F.'s Servant, and by his Command, took peu, Demurrer, 
this Corn and carried it away; without giving Colour, or ſhewing ; bag 8 226, 
the King's Patent made to C. the Plea was judged bad; the Plain- 227, 317 b. 


tiff had Judgment, affirmed in Error: For in the Caſe of Parties or ok er 


Privies in Intereſt, who come to a particular Eſtate, derived out of Cr. jac. 50, 103, 


another, which requires a Deed to create it, as in the Caſe of the Hh 185 

King's Patent, or a Leaſe of a Corporation, or in Caſe of the Grant 1 Rol. . | 

of a Rent, or of any other Thing which lies in Grant; the firſt Pa- 2 Rol. Rep. 172, 

tent or Deed ought to be ſhewn : Otherwiſe of thoſe who come to- 

ſuch Things by Act of Law; as "Tenant by Elzgir, or Statute, or 

Tenant in Dower, Tenant by the Courteſy, c. Cro. 2 Part has 

this Caſe, 44 El. In Debt upon the Statute of 2 E. 6. for not ſe- 

parating of Tithes, and the firſt Patent is not ſhewn: And yet good. 

That Cafe is in the Declaration, and the ſaid firſt Patent is not ſhewn 

in the Declaration; for it is only a Conveyance to the Action: But 

la the principal Caſe it is in Bar to the Action. > 
5 There 


_ 
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oy Co. go. Dottr. There need not be any Colour for Tithes; for of common Right 
placit. 77. 


Pr. Cal. 16. they belong to the Parſon. Where Colour ought to be given, and 
| Dyer 366. pl. 35. it is omitted; or for Doubleneſs, or a ſpecial Plea, amounting to the 


Ls ues 27- general IiJue ; a general Demurrer will not ſerve for ſuch Faults; b 
PL 287. . > the Stat. of 27 El. for Demurrers, the Demurrer ought to be ſpecial, 
Perk. Seck. 63. ſhewing the Cauſe : And if the Demurrer be general, and there is 
no other Cauſe but ſuch Faults, Judgment ſhall be given again 
him who demurred. Upon a Plea to the Juriſdiction, Perſon, 
Writ, Aid-prayer, View, Eſſo'n, Voucher; and Demurrer joined up. 
on ſuch Plea cr Prayer ; and ruled againſt him who demurs ; there 

is only a Zudement to anſwer over. 


C 2 


Hill. 9. Jac. Orde | HERE a Writ of Error truly recites the Names of the 
rſus Moreton. Ct! ion 1 ing 
os +} Parties to the Action, the Action it ſelf, and the Thing in 


verſud Andrews. Demand; altho' the Writ of Error abates for other Defects; a new 
Certiorari. Often Writ of Error, de recorao quod coram vobis reſidet, well lies. Ju- 


_— Pagan ſtice is haſtened by it, and the Parties put to leſs Expences in the 


Error, Faux Judg- Proſecution g their SW... _ | 
ment. JT. 4 H. J. In the King's Bench Error accordingly. 3 H. 6. 
Fitz. Record, 17. accordingly. 3 H. 6. 26. Dyer 164. according- 
ly: For a Writ of falſe Judgment. 3 El. Dyer 206. In Attaint 
wWhöbere a Certiorari was to remove a Record in the Time of one 
_. King, and the Record removed is of the Time of another King; 

the firſt is not removed at all. So upon a Writ of Error. 
„ AS E LXXXIL | 

E Scot born after the Death of Queen Elizabeth, is a Leige- 
ET ©: © man of England : Otherwiſe of a Scot born before: For 
Alien, Denizen. after the Death of Queen Elizabeth, the Engliſh and Scots 
2 Vent. o. became Subjects to one King; and their Birth being under the Alle- 


6 Ja. 


See concerning Ali- giance of one King, is all one with thoſe of Vales and Ireland. Cal. 


ens, the Statutes fol- 


— vin poſtnatus in Scotland brought an Aſſiſe of Lands in Middleſex; 


11and12W. 3. cap. and it was pleaded to his Perſon, that he was an Alien born in Scot- 
8 1 land, after the Death of Queen Elizabeth, ſub Ligeantia Regis 


„ Anne, cap. s. Scotiæ; there was a Demurrer upon this Plea ; it was adjourned ſeve- 


1 G. 1. cap. 4. ral Terms: At laſt it was reſolved for the Plaintiff by all the Judges 
S. .. of England; and only a Reſpondeat Ouſter againſt the Defendant, 
and not peremptory ; altho' it was adjourned, as aforeſaid. 

A Scot antenatus has a Son born in England ; this antenatus is 

made a Denizen ; and purchaſes Land in Fee, and dies ; this Land 
does not deſcend to his Son: For the ſaid Son was not born before the 
Denizat ion of the Father. So of every other Alien. But of a Son 
born after the Denization, the Law is otherwiſe : For the Deniza- 
tion gives him Eugliſb Blood as to the Iſſue born afterwards only. 
Tis otherwiſe of Naturalization. Rk 
If a Demurrer is joined upon a Plea to the Juriſdiction, Perſon, 
Writ, upon View, Aid, Voucher, Eſſoin; altho' it be adjourned to a- 
nother Term, and judged againſt the Defendant who pleads ſuch Plea ; 

it is only a Reſpondeat Onufter. It the Plea to the Writ, upon 1t- 
ſue joined, be found for the Tenant or Defendant, the Writ ſhall abate. 


On 


If to the Perſon, Action, or Juriſdiction, and it be found for the De- 
mandant or Plaintiff, he ſhall recover the Thing in Demand. Upon 


a Counterplea of View, Reſceit, Efloin, or Aid; and found for the 
Tenant upon Iflue joined ; the Writ ſhall not abate : But View, Re- 
Lceit, Eſſoin, Aid-Prayer ſhall only be awarded. Upon a Counterplea 
of Voucher, if it be found for the Tenant upon Iflue joined; the 
Judgment ſnal! be, that the Voucher ſhall ſtand : If for the 
ot 5 Demandant 
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Demandant; the Demandant ſhall recover the Land: And it is ſo 
ordained by Meſt. 1. cap. 39. 7 H. 6. 41. 15 E. 4. Fitz. Aſife, 33. 
36 Aſſ. pl. 6. Where the View, Eiloin, Aid or Reſceit are de- 
manded; and it is found for them upon a Counterplea; the De- 
mandant is only delayed; and this Delay is ſufficient Puniſhment for 
him; and the Writ is admitted good, and ſhall not abate. Upon a 
Counterplea of Voucher where it is found for the Demandant ; he 
ſhall recover the Land: For it is fo ordained by the ſaid Statute. 
In Caſe of a Plea to the Writ, Perſon or Action, found for the 
Defendant or Tenant; the Defendant or Tenant is unjuſtly troubled ; 
and therefore the Writ ought to abate. The Law preſumes greater 
Delay and Expence upon a Trial by a Jury, than upon Demurrers; 
If upon any of thoſe Pleas there be a Trial by a Jury, and it be 
found for the Demandant ; he ſhall recover the Land. | | 
CASE LXXXHL. | | | 
IHE King cannot grant to any one a Power to diſpence with Hill. 2 Jac. 1 
any penal Statute. Juſtice and Mercy are inſeparably an- 7,2: 36. b. Se. j 
nexed to the Crown, and cannot be transferred. If Penaltics are "xs" gg wer 4 
given by Acts of Parliament for Relief of the Poor; the King can- Grants, Poor. Ann, 1 
not diſpoſe of them otherwiſe, The King may diſpence with ma- 3 4 88 | 
lum prohibitum before the Offence is committed; and pardon it after Hardr. 408. 
it is committed: The King cannot diſpenſe with Malum in ſe be- 1 Sid. 6. =_ 
fore it is committed; but he may pardon it afterwards. . oy 1 
a: By the Judges of England. : 
3 E. 3. Fitz. Corone, 310. the King cannot grant to another the 
Year, Day, and Waſte given him by the Law; for he cannot trans- 
fer his Mercy. As to Malum in ſe, as Treaſon, Rape, Burglary, 
Robbery; the Law preſumes that after the Offence is committed, 
the King will not pardon it without good and grave Advice. The 
Subjects Appeal cannot be taken away from him for Rape, Murder, 
Felony or Robbery, by any Pardon granted by the King. 2 HI. 7. 9. 
Dyer 59, 93, 3 23. Stamf. 102. Hob. 146. 7 Ch. Caſe de Monopolies. 


CASE:  EXXXEV, 


"HE King, Tenant in Tail of the Gift of his Anceſtor, may 2 Ie. 
bar this Intail by a Fine levied to him of this Land ſur conu- 7 Cs. 32: the Cale | 


. * of the King Tenant 
| ſance de droit come ceo, and by Grant and Render of the ſaid Land in Tail. WO” | 


to the ſaid Conuſor. But becauſe this Conuſor has not any Eſtate Moms Toll, 
before his Entry, he ought to have the King's Patent to enable N 


| o ; | 1 Co. 44. b. 48. a. 
to enter. The King is within the Statute 4% donig. For he takes 5 Co. 14. b. 


See 1 W. & M.. ? 
Seſs. 2. cap. 2. 


: «3 8 , 
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the Eſtate Tail in his natural Body. n 
| Ys 2 : | 1 Roll. Rep. 153. | 
2 1 both Chief Fuſtices and the Chief Baron. Plowd. 243. b. 244+ 


The King is not bound by any Statute, if he be not exprefly na- 248. b. 251. b. 
med to be fo bound. It is a Maxim in Law. There is no Statute gd, Anne gp. 
without him; every Statute has his Name: But a Statute which binds cap. 7. which re-. 
him ought expreſly to mention it. 1/2. 2. cap. 3 5. aſcertained Aid: ap 33 1 
But the King was not bound by it, until the Statute of the 25 E. 3. — 
which aſcertained it in the Caſe of the King. The Statutes of 
Limitations, as Merton,” Marlebridee, 3 2 H. 8. for Timitation of 
Actions and Entries, did not bind the King, until the Statute of 
21 Fac. 1. the Statute of Vet. de donis made to Subjects, binds 
the King: For a Gift in Tail relates to the natural Body only. 

If Tenant in Tail con.mitted Treaſon; the Land was not for- 
keited to the King until 26 H. 8. cap. 13. formerly it was con- 
ceived, that Tenant in Vail had 172 an Hiſtatt for J. iſe, and that 
Ffif the 
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the Heir in Tail ſhould be received; upon Default of the Tenant 
in a Precipe qu:d reddat brought againſt him. 2 E. 2. Fitz. Ref: 
ceit, 147. 5 E. 2. ibid. 162. TN | 

There is another Maxim in Law, that the King can do no Wrong: 
And this Maxim takes away the Diſcontinuance of the Reverſion 
of a Subject depending upon an Eſtate Tail in the King, where the 


King's Grant by his Patent of Land in Tail, paſſes it in Fee; for 


that is a Wrong. The Statute of ft. 2. for Uſurpations to 
Churches, binds the King; for Uſurpation is a Wrong. The Sta. 
tutes of 2 E. 3. 10 E. z. 14 E. 3. 13 R. 2. ordained, that the 
King's Pardon of notorious Felonies, Rapes, Murders ſhould not be 
granted or allowed; although with the Words of Non obſtante any 
Statute: Vet Patents of Pardons of ſuch Offences were allowed with 
Qu. de hoc at dus a Nom obſtante any Statute, and notwithitanding any Clauſe to de. 
Day upon the 1 W. feat the Non obſtante. In my Time no ſuch Pardon was paſſed and 
& M. Seb. 2. cap. z. allowed (that I ever heard of) without the Judges Certificate, be- 
fore ſuch Pardon was granted. If any ſuch Pardon be pleaded be. 
fore any Judge, he ought not to be tam fracti abjectique animi to 
allow it immediately: If he does ſo, he is not worthy to be a Judge: 
He ought to reprieve the Priſoner, and fignify the Circumſtance of 
the Offence to his Majeſty ; and upon this, Right ſhall be done 
with Regard to the publick Good. | 

CASE LAXXV. 
5 PON the King's Demiſe, at Common Law, a general Re- 
7 Co. 29. b. Diſ- ſummons or Reattachment would ſerve after Iſſue joined; 
e for the Record is full: But not to revive Aid-prayer, Garniſhment, 
1 E. 6. cap. 7. Voucher or Proceſs, without a ſpecial Reſummons or Reattach- 
Judges, Officers, De- ment. The Defendant after Verdict found for him ſhall have 2 


iſe le Roy, Appeals. 3 * f is 
Moor 748. Certiorari after the King's Demiſe, to have his Judgment: The 


Cr. Jac. 1. Plaintiff a Reſummons or Reattachment. 


At Common Law the Proceſs was determined by the King's De- 
miſe: But in an Appeal of Death, Formedon and other real Actions 
againſt the Pernor of the Profits, which ought to be brought within 
a Year and a Day; the Plaintiff in theſe Caſes may have a Certic- 
rari to the Sheriff to return the Writ, and a Reſummons or Reat- 

tachment againſt the Party, as the Caſe requires. 1 E. 6. cap. 7. or- 

dains that no Action, Suit, Bill, or Plaint depending, ſhall be diſ- 

continued in any Suit between Party and Party upon the King's De- 

miſe; and that any judicial Proceſs may be returned and executed. 

* Convicted. New Judges upon the Reprieve of any Priſoner * attainted before 
_ their Predeceſſor Judges, may proceed to Judgment and Execution. 


+ See 1 A cap. 8. f At this Day all Sheriffs, Judges, Juſtices of Peace, Eſcheators and 


4 & 5 W. & M. cap. Other Officers are determined by the King's Demiſe; except thoſe 
N which belong to Corporations, who are to continue always by their 
Charters; and thoſe which are elective by Writ, as Coroners of 
Counties, and Verderors of Foreſts. If ther he an Information 
at the King's Suit, or an Action popular, although Iſſue be joined or 
Demurrer; all abates by the King's Demiſe, except the Information: 
So of an Indictment which concerns the Life of a Man. in the Time of 


another King, the Priſoner ſhall plead % nov, altho' he has pleaded 


before. An Original not returned, is not aided by the ſaid Statute: The 

Non-venue of the Juſtices is aided ; for it is not a Diſcontinuance; but 

the Parol is only put without a Day, and ought to be revived by Re- 

x8 El. cap. 14. fummons or Reattachment. A Bill not filed brought by an Attorney, is 
aided after Verdict by 18 El. of Zeofails. A Bill in B, N. not filed, for 

Treſpaſs in M:idd!eſex, is aided. yer 118. An Extent and Liberate 

are not aided. Z)yer-206. for they are not Proceſſes. Where 
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Where a Suit is diſcontinued by the Fault of the Party, and put 
without a Day; the Plaintiff in it is put 70 ſue a new Original, 
34 H. 6. 20. 3 H. 4. 6. 7 E. 4. 10. 


CASE LXXXVE 


Reſpaſs of Trees cut in Hlunſley; the Defendant pleads that Hill. 8. Jac. Brock 
the Place where the Treſpaſs is ſuppoſed to be committed, is rag + ana 
called Newlands in Parochia de Hurſley; and that it is a Vite, Trial, Intend- 
Copyhold, Parcel of the Manor of Dale in Hurley; and that 8 
Copyholder, by the Cuſtom there, may cut Trees; Iſſue was joined 2 Leon. „ 
upon the Cuſtom; and the Viſne was of Hur/ley, and well; for the 2 Cr. 263, 340. 
Pariſh ſhall be intended a Vill. 1 Syd. 10. 


pt : | 11 Co. 25.4. 
| Fudged and . med in Error. 0 


If Treſpaſs is alledged in a Manor, the Viſne ſhall be of the Ma- 6 H. 7. 3. Arunde!'s 
nor: If of a Manor in Dale; the Viſne ſhall be of Dale, for this __ Articuli ſuper 
is more certain and reſtrained: And it is well of a Manor. Croke. charta:, cap. g. 
Where the Fact is alledged 77 Parochia de Dale; in this Caſe the 


Viſne ought to be of the Pariſh of Dale. 


. 


CASE LXXXVI. 


N Treſpaſs againſt three; one pleads to Iflue; the Plaintiff has a 12 ae. 
2 b 6 | ob. 70. Sir John 

Verdict againſt him, and Judgment: The other two demur ; a 7 ,v.caces Cafe. 
Nolle proſequi is entered as to them; yet the Plaintiff ſhall have his 1 Cr. 239. 
Execution againſt him whom he has the Judgment againſt. If the No/le Nabe 8 
proſequi had been entered, before Judgment againſt any of them; it gui, Diſcontinuance, 
had not amounted to a Releaſe to them all; but only to a Waiver of Nonſuit- Amend- 
Suit. Where a joint Judgment is given againſt two or three in Treſ- e 
paſs or Debt; a Releaſe of Execution againſt one, takes away the 2 Ro. 100, 101, 233. 
whole Execution; for the Execution ought to be joint, as the Judg- 34 N 
ment 18. 5 Cr. Ger. 239. 

udged and affirmed in Error. 4 PS of 

Red Es 7 H. 6. 27. 

In the principal Caſe, if ſeveral Judgments had been given; they 
could not join in a Writ of Error; and there ought to be ſeveral 
Executions. In the principal Cafe the three Defendants cannot 
join in a Writ of Error: For, the two againſt whom the Nolle pro- 
ſequi is entered, are not damnified. In Debt againſt two by ſeveral 
Counts and one Precipe, a Nonſuit as to one is a Nonſuit as to 
both; for the Writ is one, and the Pledges de proſequendo are the 
fame: But a Diſcontinuance againſt one is not a Diſcontinuance a- 
gainſt the other; for there are ſeveral Declarations againſt them; 
and the Continuances are always after, aud purſuant to the Count. 
It Treſpaſs, Debt or other Action is brought againſt two, and in the 
Continuances one of them is omitted: This is ©1719 Clerici, and 


is amendable. If the Declaration omits one of the Perſons, or one 


of the Things in the Plaint; it is a Diſcontinuance and Error not 
to be remedied where Judgment is upon Default or Demurrer: O- 
therwile if by Verdict; for hen this is aided by the Statute of 7c 
fails. | | gy © 7 
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Jac. A Brings Debt againſt B. upon an Obligation bearing Date at 
r + Coventry. This Suit was in the King's Bench, removed 
Error. tthither out of Coventry, a Procedendo was awarded to Coventry; by 
i 1 30. b. 40. b. Agreement between the Parties, the Procedendo was not delivered, 
wy TT but the Plaintiff proſecuted His Suit in the King's Bench, and laid 
6 Co. 47. a. the ſaid Action in London; upon Iflue on non eft factum pleaded, 
This Caſe is ſtated 


principal Doctrine. 
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no TIE ASE. DXAAXYHE 
_ * 5 E Plaintiff and Defendant are at Iſſue; a Jury is returned 
Trial, er e and it not being full, the Plaintiff prays a Tales; the Jury 
Viſcount, Juror. by the Tales is returned full; the Plaintiff challenges the Arra 
Sur le Diftres. for Kindred between the Sheriff and the Defendant; it is ſo found 
by the Triers, and the Array is quaſhed; a Yenire facias iſſues to 

the Coroners, to try the ſaid Iſſue: The Plaintiff has a Verdi 

for him, and Judgment affirmed in Error. 

For although the Plaintiff prayed the Tales, the Time was not 

come to challenge the Array, until the Jury was full. If the She. 

rift was indifferent at the Time of making the Array, although he 

be not ſo afterwards, the Array cannot be challenged. A Juror 

may be challenged for a Cauſe ariſing after he is ſworn, and not jy 


eſſe at the Time when he was ſworn. 'The Array cannot be chal- 
lenged after a Juror is ſworn. 


CASE LXXXIX. 


nere ne xe the Plaintiff had a Verdict, and Judgment; reverſed in Error, not- 
ferent from Hobart, Withſtanding the ſaid Conſent of Plaintiff and Defendant, and al- 
but agrees in the though this Action be tranſitory. | : 

11 Eliz. Dyer 284. Croutch's Caſe, Conſent cannot take away 
the natural and eſſential Viſne. 27 H. 8. 15. 44 E.3. 6. 


CEL NC 


10 Jac. N Action of Trover and Converſion de decem toddis lane, 

33 1 Anglice Todds of Wool, & decem Pipis Vini, Anglice Pipes 

SH. 5. 10. Arun- 12 : 8 i | aps | . 

del's Caſe. of Wine, in Civitate de Coventry: The Plaintiff had Judgment in 

* this Caſe, although the Yenrre facias fuit de Civitate Chpentriæ, 
tine, 


City. Faux Latin, and although the ſaid Words Toddas and Pipas are not Latin 
11 Co. 25.b Words: Affirmed in Error. In ſuch Caſe de Cinitate is good; fo 
T Bult. 127 de Vicineto Civitatis, either is ſufficient. 


Cr. El. 32, 201. 
. 

3; Seiſed of a Manor to which an Advowſon is appendant, makes 
1 Lace a Leaſe for Life of the Manor, excepting the Advowſon; at- 
Plowd. 144 ter the Death of this Leſſee, the Advowſon is appendant : Ad- 
I 1 judged and affirmed upon Error in the King's Bench. A Leaſe 

| for Life is made of a Manor excepting one Acre; if the Reverſion 

of the Manor is paſled, this Acre ſhall not paſs: Otherwiſe it the 
Leafe be made for Years with ſuch Exception. A Thing in Pot 
ſeſſion cannot paſs as Parcel of a Thing in Reverſion, where 4 
Leaſe is made for Life with ſuch Exception: It is otherwiſe if Part 
of the Manor be Jcaſed for Lite, and afterwards the Manor is 
paſſed in Vee to another; the Revertion of this Parcel which was 


P. 3 . Tas. C. . 


in Leaſe for I iſc, ſhall paſs 2% with the Manor: For the Fee of 


it was not ſevered from the Manor; and the Manor is paſſed; and 
a Thing in Reverſion may pats as Varcel of a Thing in Poſlcfhon: 
As in this Caſe of the Manor, the Exception for Life was an 

5 exprels 
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6.750 
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B. lends 100/. to C. before the ſaid Time, which 100 J. C does not Netten BR 


* 
8 


not lie without Notice: As upon the Sale of a Ton of Woad for as 


; A Upon good Conſideration aſſumes to B. that he will pay B. P. 6. Jac: 


= 
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expreſs Separation pro tempore. Where an Advowſon appendant 
is granted for Lite; a Grant of the Manor afterwards to another, | 4 
paſſes the Reverſion of the ſaid Advowſon: The Freehold of Parcel 
of a Manor in Poſſeſſion, being excepted where a Manor is leaſed | 

for Life, does not paſs with the Reverſion of the Manor: But where 
Part of the Manor is granted for Life; upon a Grant of the Manor, 
the Poſſeſſion and Reverſion of the ſaid Parcel paſſes with the ſaid 
Manor ; for this Parcel was Parcel of the Manor and not excepted. 


CHE RE —©- | 


as much Money as he B. will lend to C. before ſuch a Time; Haverleigh verſus 


4 


Notice, Forfeiture, 


pay to B. B. brings an Action upon this Promiſe againſt A. but 
gave no Notice before the Action brought, that he had lent the ſaid 
100 J. to C. yet the Plaintiff had Judgment affirmed in Error: For 
he had no Need to give Notice; the Defendant might have Notice ? 
by C. or otherwiſe: Notice by Suit and Proof in this Caſe is ſuf- | 
ficient; B. is not bound to ſeek 4. to give him Notice. See my 
Repertory, Title Notice. 

Where the Breach of the Promiſe is ſo private that the Defen- Hob. 51. Holmes 


dant can by no Poſſibility know it without Notice; the Action does verſus Twit. 
Tx. is Jac. C. 


x : : _ Rot. 1758. 
much as another will give by a certain Day, without naming any Berkſhire. 


one; Notice is neceſſary in this Caſe before the Action brought: br 43%» 4330 
Such is alſo the Law upon an Aſumpſiz, where the Action ac- 4 Co. bw 2. 
crues upon a ſecret Act of the Plaintiff; in ſuch Caſe Notice is ne- Poph. 164. 
ceſſary: So of an Obligation where the Subjet? Matter of the No- 


tice is ſecret, and ex parte the Plaintiff. 


EE Tire Condor” . . 


CASTE a: 


— ——  aErrnry, 3 ä — — 


A Is indebted in 300 J. to . is taken upon a Capias ad reſpon-, Jac. Kent and 
* dendum to anſwer for this Debt, and is reſcued by C. B. re- Kelway in the Ex- 

covers in an Action on the Caſe for this Reſcous, the entire Debt Oper Chamber. | 
i ; ie, Reſcous, 

againſt C Affirmed in Error: For no Man ſhall be alloww'd to qua- Damage. 1 

lify his own wrong Doing. The Jury may give leſs Damage, if 

the principal Debtor be ſolvent. 


CASE XCIV. 


Leaſe is made for Twenty-one Years by Indenture made at Jac: 


[ Denham, de terris in Parochia de Denham; upon Not c Lu er 
Guilty pleaded the Viſne was of Denham: And well. Viſne. a 
| : | | 38 H. 6. 15. l 
| A- 17 14" , ag ng" 4 Hon. 52, 53 | 
Fudged and affirmed in Error. . 


8 ; EO Cr. ac. 667. e | 
The Vill and the Pariſh ſhall be intended all one; or that Den- cx. . 0 | 


Hani is a Vill within the ſaid Pariſh. 3 j 


VVV CASE 
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CAS E XCV. 


SirJohn Carne's Caſe A of the next Avoidance of a Spenden in Migorne in am. 


5 "Ds 5. b. Fden's Wieorn was alledged to be made at Briſtol; the Iſſue was non 


Cale, conceſſit, ane tried at ri and well affirmed in Error: Other- 
Hard. 158 


e wiſe i non 'conceffit pleaded againſt Letters Patents for Lands: For 
1 Inft. 1 260. a. the Patent is not traverſable; the Trial in . Caſe of the Paten 


4 Co. 71. b. {hall be where the Land iS. 
2 Cr. 375. 


CA 5 E XCVI. 


Tr. 4 Jac. the 


beten Mas e vers Times; and had ſeveral Clerks ſueceſſively admitted, 


Cro. 133 inſtituted and inducted; and for many Years reſpectively they were 
Error, Prvogatve, Incumbents of this Church! 4. has not gained the Patronage by it; 


3 the King may grant this Patronage to any one; for he is in Poſ- 
tion. ſeifion, and the Patronage is in him. The King confirms the Pa- 
3 K. 2 5 351. tronage to this A. it is void; for 4. has not any Patronage. If the 


18 E. 3. 15. King confirms to the: Incumbent of 4.'s Preſentation his Incumben- 


11 Co. 66. Magda- cy, it is good; for he is Ineumbent de facto; and the King 9 
len College Caſe. 


See 7 Annæ, cap. 18. remove him without a RO "FF by the Statutes of 25 E. 3-0 
that no Uſurpation I 3 R. 2. 


S 1 n Fideed aid a mech in Error. WD, 
lons ſhall diſplace the 
Fftate'of him who is © | The King can veither do air, nor 1 Wy 4 A 


intitled, &c. q 


8 A 5 E XCVII. 


3 Jac. Mary Yorks : =] HE King grants an. Annuity for bor v Yeats to B. to be re- 
70 ceived by the Hands of the Receiver of the Court of Wards: 
Annuity pur n This is as a Rent-charge, and may be fold by the Sheriff upon a 


Fieri facias, 


one e Rent yerj facias of the Goods of B. It is otherwiſe of an Annuity for 


Years, granted by a common Perſon. Reſolved in the Court of 


Wards by the two Chief Juſtices and Chief Baron. 


AS E XEVII. 


Is indicted upon the Statute of forcible Entry, and Reſtitu- 
e tion is awarded; A. traverſes it, a Fenire facias is awarded, 
and Diſtreſs with the VI prius; alter which comes a general Par- 
oo _— pardons the Force: The faid 'Frial ſhall be ſtayed. 


1 Cr. 144. 
Forcible Entry, Re- 
ſtitution, Traverſe. 


By all the Judges of England. For the King will not proceed againſt 


115 e 


8141 


$ Jac: 0 " | HE King grants the Wardſhip of the Heir of his Tenant by 
DOT 50 Drue Knight-Service to 4, and RES the King wakes this 
6 ©. 74-2. Ward a Knig ght: The Grantee ſhall have the Value of! Marriage, or 
Lr. JN. Forlbiture of Marriage, if he ( ard) incurr'd a Forfeiture be- 


fore he was made a Kri oht; and the ſaid Grantce ſhall retain the 
ee 


Ee cp inc Land until the Age of Tu cnty -one Years for the Value of the Mar- 

" ant ins Thcitonr © L206. 116 8 aki ng of a Ward a Knight diſcharges his Body and 
35 F and for the Forte türe of Marriage, where he marries after he 15 

ma: a Knight. 

 TftheWard marrics 2 rer he is made Duke or Earl, Sc. it does not diſcharge 

his erſon, nor the) Value of Marriage, nor the Retainer of the Land until ful 


A Uſurps upon the patronage of one of the King's Churches di- 


Seventh Century. . „ 


Age Reſolved by both Chief Juſtices and Chief Baron in the 
Court of Wards. 3 


— 


8 
. 


Jectment in Durham; Iſſue was joined in the Time of Queen 5, Jac. Comin's Cate. 
Elizabeth,and a Diſtringas thereupon ; and Alias Diſtringas 1 Dur. 

in the Time of King James of Jurors, upon an Iflue joined i cu- ham, Ng prius. 

ria noſira; where it ought to be Regine Eligabethæ; and upon = 1 354,64 

this Writ the Jury is taken with Tales de Circumftantibus: Ad- 

judged good and amendable, affirmed in Error. And it is well in 

Durham, for the Judges there are * es of the entire Record: 

Otherwiſe upon ſuch a Trial upon a 45 Prius out of the Courts 

of Weſtminſter. Ejectione firme lies of a Coal Mine, and of a 

Boilery of Salt, 0 
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CASE't 


Forged a Letter in the Name of B. the Maſter of C. 7 Jac. Tracy's Cal 
falily for 100 J. to be delivered to 4. which Sum of his ag = 
Maſter's C. had in his Cuſtody; and JA. ſeals this Let- Cr. El. 794: 
ter, as with the Seal of the ſaid Maſter; C. having re- 

ceived the ſaid Letter by 4. cauſed it to be read; upon which C. 

intelligebat that B. had directed this Letter to him and upon this 

delivered the ſaid 100 J. to A. (whereas in Truth B. never wrote 

ſuch a Letter but A. forged it) C. the Servant brought an Action 

upon this Matter: It was adjudged for him, and affirmed in Error; 

altho in the Name of the Servant, and altho' the Word intellige- 

bat was not well averred and expreſſed. s 


CASE tt. 


Bailiff of a Liberty may have a Deputy this 9 boxes 4. J Kent verſus 
upon a Capias ad ſatisfatiendum, at the Suit of B. dire RE... © 
ed to the Sheriff, and i Mandate upon it to the Bailiff of the Li- Bailif, Deputy, Ref: 
berty; and the Priſoner being in Execution by the ſaid Deputy, * . 
Was reſcued by Eleris; the Bailift brings an Action on the Cale C. xt. 1 58. 
againſt Eins. Judg'd for the Plaintiff, and aſfirm'd in Error. Cr. Jac. 224. 


AS E III. 


: ; , . a Reſcous, Fine, Error 
was convicted, and fined 1014. and impriſon d without Bail or Indichnent. 
; 3 


Mainprize, and to be bound to his good Behaviour: Error was Cr. Jac. 345. 
brought upon this; Judgment was affirmed. I here is no Oceaſion Cn 
for e & armis in the Indictment, by the Starlite of 37 H. S. and 17 H.8. cap. 8, 
it ſhall be preſumed, that the Serjeant had a Warrant, by the En- 

try of the Plaint, 


Hh CASE 


Vas indicted for a Reſcous of one arreſted in Lonchn, up- 26 Jac. Hart's Caſe. 
A. on a Plaint entered for Debt, by a Serjeant at Mace; he Cr. 47 
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CASE IV. 


y the. EBT upon the Statute of 2 E. 6. by two Farmers for not ſet- 

Cr. 70. Dagg'sCaſe. I ting forth of Tithes; upon Non deber pleaded, a Verdict 

I 8 finds pro quer 78 l. and Damages and Coſts; the Plaintiff releaſes 
F  - his Oni the Damages and Coſts (for, in this Caſe, they ought- not to be 
+ 13- taxed) and has Judgment for the treble; Value. The Plaintiffs de- 


Cx Car. 560. clared up6n the King's Patent of the Rectory, and upon a Leaſe 
for Years made by the Patentee to the Plaintiffs; 77 7s good in this 

Caſe without ſhewing the Patent; for the Patent is only a Convey- 

ance to the Action, which is for Detention of Tithe : Otherwiſe if 

it be pleaded in Bar. The Plaintiffs were two joint Farmers, and 

declared of the Carrying away of Tithes not ſet forth, without 

agreeing with them, and they do not ſay, with either of them: 

See above, 70, 80. Adjudged good and affirmed in Error. Doctor“ Leyfield's Caſe, 
10 Co. 88: is, where the Defendant pleads in Bar, a Patent of the Tithes to 
4. for Life, and a Leaſe from A. to B. for Years: In this Caſe the 
frſt Patent ought to be ſhewn; for it is in Bar. i. 


<A * & wo 


CASE V. 


AA As Executor of B. brings Debt againſt C. and has Judg- 
Cr. 1 . e { Ne ment by Default; a Warrant of Attorney for 4. has the 
e Gar. Name and Sirname of 4. but the Words zn placito debiri, are 


rant de Atturney. wanting; he has Judgment affirmed in Error, to be amendable; 
ä for it ſnall be intended in this Action; no other depending between 
Ce wor” > GM „5 


4 Jac. 


CASE VI 


5 Jac. ASHE may have a Foreſt by the King's Grant, if the King 
Er. 156, 23© L X grants that he ſhall have the Officers neceſſary in Foreſts, for 
Foreft, Preſcription, the Adminiſtration of Juſtice, by ſpecial Words; otherwiſe it is 


Ngo 1 only a Chaſe. The Owners of Wood in a Foreſt may ſell Wood 
5 ha 5 without Licence, or View of a Foreſter; but they ought to leave 
4 Inſt. 2908. ſufficient Vert for the Deer. A Preſcription to have a Warren there, 
e or to have Common for Sheep there, is good. A Non: uſer for for- 
N ty Years of Parks or Warrens claimed by Preſcription in Foreſts, 
| is not a good Cauſe for ſeiſing them; it is for Fairs or Markets. If 
\ a Park within a Foreſt be diſparked for forty Years, being a Park 
before, it may be incloſed, and ſhall be reputed out of the Foreſt: 
| And if Incloſures within a Foreſt continue for forty Years; yet, if 
| they were not before, they may be demoliſhed. Incloſures in Fo- 
reſts ought to be with a ſmall Hedge and Ditch, ſo that the Game 
there may not be hindered to range. | 
CASE VII. 

I. | HAT Arſcott reported that he had the Uſe of the Plaintiff's 
Cr. 163. Dame Mo- IL. Body; whereas Arſcott never ſaid ſo, nor ever had; by 
. which Words ſhe Joſt her Marriage with one A. then Suitor to her, 

1 1 64. who deſiſted by Reaſon of this Slander. Judged actionable, af- 

r. Jac. 407, 


firmed in Error, | 
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Eighth Century. 


CASE Vii. 


A T the Day of Adjournment of the Term propter pęſtem, where 7 Jac. Point: ca 


an Infant had brought Hit of Error to reverſe a Fine le- 3 | 
vied by him, and the Continuance was to the Day on which the 4 E. IF J 
Adjournment was made; the Infant may be inſpected at this Day on Fines, Infant, frs 
which the Adjournment is made. By all the Judges of England. «avi {ng de Al- 
For, if the Infant, after the ſaid Day Of Adjour nment; . and before Lex 10 debet deſronk. 
the Day to which the Adjournment is made, attains his full Age; in F uftitia exbibenuu. 
the Inſpection will fail. : PID "21 SW 8 ook wag 
 Onod neceſſarium eft licitum. See my Rules of Law; Title Moor 184. 
Neceſſity. 3 N 911 


"CASE 1% 


XJ Ords ſpoken of a Juſtice of Peace; Plaintiff; he for Malice cr. fas: 241. Sit 


and Spleen, did many Times æreſt the Law, and per- Thomas Beaumont's | 


cert Fuſtice for his own Turn, without alledging any particular Sat. 


Slander; Juftice de 


Matter; or that the Words were ſpoken of him after he was made Peace, Amendment: 

a Juſtice, or any Diſcourſe concerning his Office: The Plaintiff had oe Jac. 231, 6744 

a Verdict upon this Count, and Judgment affirm'd in Error. The C. 

Speaking of the Plaintiff is a ſufficient Averment; and the Count is, 

that he is, and for divers Years has been a Juſtice of Peace; and 
if ſhall be intended, that the Words were ſpoken of him being in 
his Office. 1 bo 5 


22 
Cr: Car: 317. 


, | 'Reſpaſs againſt three, they plead ſeveral Pleas; and ſeveral i; Jac. Matthew's 
1 Ufues are joined, and all tried by one Jury; and entire Da- _ 3 

+ | ; ny es he | | 8 I. 384. 

mages, and not ſeveral, given: Judged good, and affirmed in Er- Damages, Verdict. 
ror: For they are all found Guilty, as the Plaintiff has declared; Er. Jac. 118, 349. 
and that was jointly againſt them; and of a joint "Treſpaſs. 


C ASE Xl: 


XN Indictment of Barretry at the Seſſions of the Peace may be 14 lee. 


Cr. 404. Rice's Caſe. 


tried the ſame Day of the Indictment found. Judg'd and af- Trial, Jutices de 


hrmed in Error. Ihe Barretor was fined 40/7; and impriſoned: ** 164 


C AS E ; XII. 


IN 'Trefoals, the Iſſue was, Whether a certain Place be Parcel of 14 Jac. 

| the Manor of Stanſted-Hall in Windham; and the Trial was 5 495. Symond's 
de vicineto Manerii de Stanſted-Hall i» Windham: Adjudged Trial, Vine. 
good, and affirmed in Error. Good alſo in this Caſe, if of 2 Roll. 621 
Miudbam. Cr. Jas. 8. 35. 
CAS E 


- 
: 1 — hos io og an Mok 1 Q 
r OT Iaren ES Lone A rw . 
ES A ee ears 
2 ĩð5„ -᷑ ac 2 
S r A + — i 4 


91 
-1i4 
FL 


a+ — 
hs eps — wy 
_ * — — + S 4 = ——_ > 2 * - 6 Wo — — _ 
2 —— ——— — — I — — * — — —_— - 2 2 — — LR 
2 . 8 CS ca, — r SOLE LIES. C a RR — — — — 222 — > A. | = * — — * —— —— — —— A 
be — a . Foraging > - 2 * * . 1 2 at 2 — - > 9 — =. . ECD = — — COT FE Fan's — = 2 — 22,9 = avs; — 2 4 q 

%AC — x q reer 2 * : j — —— r.... . c ES =; — gs 2 TL TIT . - * = - 2 1 * — * — —— _ — * by — > — _ 2 = 

_ — 8 * e — re 2 8 - — 2 4.4 r 2 _ 5 2 "TOR — . — & ly es 2 — 7 — — — — 8 — 2 3 —ů — — —— I La 
rn. r Ents — . —— 2 8 5 . ä — * 2 — — to > In gm — — — — — 1 — yang = SPIE 


3 — 


K . 


ir 


0 o 
_ 17 1 
* 2 0 2 * > 
g . * 
75 3 A 
2 N * 


— * W 
ö 


CASE Nn. 


$ ſac, Spore's Caſe N Action on the Caſe againſt an Executor on the Aſſumpſit of 
8 2M rxecator, £ X the Teſtator for ſeveral Wares df ſeveral Values expreſſed, 


ifprifion, Omne Ju in toto attingunt,' and miſtakes the Sum total, and makes it leſs 
majur quod: minus of than the Particulars; and Aſſumpfre to pay this; yet well, for it is 
Ge x 54 075 leſs and it is the Fault of the Clerk. Judgment was againſt an Ex- 
24. ce.cutor for Damages and Colts de bonts teftatoris in vita ſua ſi ha- 
Hob. 88. et; if not for Coſts de bonts propriis, and well; well alſo, de ho- 
* mis Teſtatoris tempore mortis ſue; if not, for Coſts de bonis pro- 
priir, which Coſts were encreaſed by the Court to $4. and the 
Judgment does not ſay de preedift. 8 l. aſſeſſed for Colts; yet good. 
Judged and affirmed in Error. 1 "© 

Otherwiſe, as it ſeems to ſome, in the principal Caſe, where the 
Sum is made greater than the Particulars amount to, and Aſſumpſit 
to pay the ſaid greater Sum. If vrtium Clerici be the Reaſon of the 
ſaid Judgment; 8 Zac. Aderton's Caſe. Cro. 247. is not well 

printed... -- 15 | 


CASE XIV. 


4 Co. 67. a. | 
158 Jac. a HE Cuſtom of a Copyhold Manor war, that if a Copy- 
Cr. 573. Wakdoe's holder for Life died ſeiſed, having a Wife at the Time of 
Cn hold Extin- his Death, that ſhe ſhould have her Widowhood in it; a Copy- 
guiſhment. holder purchaſes the Fee in the Name of 4. who conveys it to B. 
+ Podger's for Life, the Remainder to the Copyholder in Fee; afterwards the 


Hob. 11. Copyholder takes Wife, and grants this Remainder to C. in Fee, 


x Roll. 502, 10,11. and dies; this Wife ſhall have her Viduity in this Land; for the 


Copyhold was not deſtroyed nor extinguiſhed by Reaſon of the 
Eſtate for Life of B. which hindered the Deſtruction of the Co- 
pyhold. Although the Copyhold be deſtroyed by the ſaid Feoft- 
ment of it, as to the Lord in this Caſe; yet is not, as to the Co- 
pyholder. By the two Chief Juſtices and Chief Baron. 


pho CASE XVL 


18 lac. AN Inhabitant in a County goes with Wares in the ſame County 

1A from one Houſe to another, to ſell them, and not in open. Mar- 

Rogue, Wandern'$ Kets: He is a Rogue Within the Statute of 39 El. cap. 4. and other 
os BK i ria 

5 | CASE 


F 


CAS E XVII. 71 


HES E Words, he is a Bankrupt Knave of a Dyer, Wea- 18 Jac. 
ver or any one who gets his Living by buying and ſelling, d. 
are actionable: Affirmed in Error. Slaunder. 


CASE XIII. 
A Shumpſit if the Plaintiff will procure Licence to B. the Defen- 19 Jae. 


dant, from one C. the Leſſor to the Defendant, to ſell a Term . 


which he has; that he, the Defendant, will pay his Charges uu Apumyſir, Quantum 
tum meruerit: This is a good Aſſumpſit and good Conſideration, egit 


; To TAN 4 3 ? The Licence in Cro. 
(altho there was no Need of Licence) if the Plaintiff procures ſuch is procured to ano. 


Licence: For ſuch Procurement, altho' vain, was Labour to him. ther to ſell to the De- 


Judged and affirmed in Error. . 


SAS E XIX. 


Eſſee for Years, if 4. live ſo long, brings an Ejectione firms 14 Jac. 


upon this Leaſe; and counts that the Defendant has ejected 8 Implica- 


him out of this Farm, Termino predifto nondum finito: The Words tion. 


are a ſufficient Averment that A. was alive at the Time of the E- Per 304. Arundel . 


verſus Mead. 


jectment. 3 8 4 : Hob. 208. 
5 Judged and affirmed in Error. Moor 268. 
| | Hob. 263. 

| Cr. Jac. 637. 


VV 
A Is ſeiſed of Land in Fee, having Iflue a Daughter, the Land [3 Jac. 
X 9 


8 | Tag . Cr. 624. 
being of the Value of 20 J. per Aun. upon Marriage of this van Caſe. 


Daughter with B. in Conſideration of this Marriage and 115 J. Jointure, Eyſton and 


paid by B. to 4. A. allures the ſaid Land to the Uſe of B. and 3 Cw: 
the ſaid Wife in Tail; they marry and have Iſſue, B. dies, the Jones 13, 254. 
Wife aliens this Land to a Stranger; and well: For it is not a Cr. Car. 244. 


St. 11 H.7. cap. 24. 


| Jointure within 11 H. 7. for it was the Land of her Father. Moo 
. | | 1 Inſt. 366. a. 


CAS E XXI. 


1 . ** 20 Jac. 646. | 
HE Bail is charged in Execution after Judgment againſt the 37 12 Appeliey's 


Principal; the Principal reverſes this Judgment by Mrit of cat. 


Error: This Reverſal ſhall diſcharge the Bail in an Audita Oles dite Qerela, Baile, 


* | Infant. 
rela. An Infant Bail, if he be an Infant at the Time of the Bail, a * 


ſhall be diſcharged by Audita Ouerela. 


I111 CASES 


Cr. Jac. 370, 560. 
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CASE XXII. 
3 2 H E Principal, having found Bail, after Judgment againſt him 
Stare's Caſe, renders himſelf to Prifon in Diſcharge of his Bail ; the De. 


Addon ſur le Caſe pur fendant knowing it, malitzoſe procures a Capias ad Satisfacien. 
ſauxity. dum againſt the Bail, by Force of which the Bail was impriſoned: 
This Action well lies: Judged and affirmed in Error: For altho 
the Award of this Capias was the Act of the Court, yet it was up- 
on the falſe Suggeſtion of the Defendant, and the Defendant's Abuſe 


* 


of the Court. 


CASE XXII 


21 Jac. A N Executor of Land for a Term, where the Teſtator has co- 
8 672. e venanted to repair during the Term; an Action is brought a- 
| 1 ent, Executor, gainſt the Executor for not repairing in the Time of the Executor, 
Covenant. and found againſt him; the Judgment ſhall be de bonis Teftatoris, 
8 1 „ade dammis, fi habet ; if not, for the Coſts of Suit, de bonis pro- 
Hob. 188. Priis. But where an Executor pleads, ne unques Executor, or a 
Moor 70. F falſe Releaſe made to himſelf, and it is found againſt him, where 
3 King has a Fine; in theſe two Caſes only the Judgment ſhall 

be, de bonis Teftatoris, fi habet; if not, for the whole, de bonis pro- 
prits. 125 {I 
In odium ſpoliatoris. 
.d X00 © 
21 Jac. VN Detinue for a Bond of 20 /. where a Verdi& is found for the 
Cr. 581. 2 Plaintifl; the Judgment for the Plaintiff ought to be to recover 


Peter's Caſe. the Bond; or if the Bond cannot be had for 20 J. with Damages 


5 GRAY X 
Petinue, Judgment. and Coſts. Judged often ſo: And not the Bond, or the Value of 
988 the Bond: For that leaves the Election to the Sheriff. 
Car. 219. | * 
Yelv. 71. | 
3 | , N a Formedon, the Parties are at Iſſue; a Penire Facins was di- 


p25 alWitlough- rected to the Sheriff; afterwards, upon an Entry quod vicecomes 
dy's Caſe, tot. 2. non ini ſit breve, a Writ was awarded to the Coroners, but it did not 


Judgment, Continu · jſſue; a Continuance was made only between the Parties; upon the 


ance. 


Cr. Jar. 304. Default of the Tenant afterwards upon the Trial, the Judgment 


Cr. El. 833. Was, quod petens recuperet ſeiſmam, without the Words per de- 
— faltam It is good without theſe Words, and with them. Judg- 

ed and affirmed in Error. A Miſcontinuance is, where the Par- 

ties have a Day by undue Proceſs; if they appear and plead to 1 

ſue, it is not Error at Common Law. 

| 4 | 5 

= CASE 


'} 


+ - 


ww e+* © 


TA Hand © 


— nn SS Ak Aa - 


ß err, :- a. 1 


— re eh mem———— — wonn — — ws — 2 ſp i 
| e 
„ - 
Eighth Century ; 321 
5 0 * CY , 
— > hah an 3 end — | mens 1 4 — — — — — 


CAS E Xxvl. 


H E High Commiſſioners have Power to deprive Nonconfor- Repealed by 16 and 
1 wiſts to the eſtabliſhed Liturgy, A Copy of a Libel upon Bp WB" felt 
the Statute of 2 JI. 5. to be delivered to the Parties, is not to be 2. cap. 2. . 
underſtood where the Court proceeds ex Officio, & ore tenus ; but * H- 5: Stat. 1. cap. 
is only in Suits depending there between Party and Party. A Pe- 1 e 
tition by the Puritans to the King, that if the King will not grant Cro. 37. 8 
their Petition againſt the Liturgy and Diſcipline of the Church, ene p 
that many thouſands of his Subjects will be diſcontented: This is an bition, Contempts, 
Offence bordering upon Trealon; and is puniſhable by Fine, Peritans | 


Ranſom and Impriſonment. 
| By all the Judges of England. 
Nulla pars injuſtitie capitalior eft, quam rorum qui cum max- 
ime fallunt ; tamen id agunt ut viri boni eſſe videautur. 


CAS E XXVII. 


A Wife zs Tenant for Life, Remainder to the Husband in Tail, 2 jac. Cr. 4% 
Remainder to the Husband in Fee, of Lands holden in Capite; Southby's Caſe. 
the Husband dies, the Wife ſurviving, and the Heir of the Husband Gard, Laut dad, 
being within Age: He ſhall be in Ward for his Body in the Life- This Tis all 
Time of the Wife; by the Equity of the Statute of 34 H. 8. where Wardſhip taken a- 
Land is given to two and the Heirs of one of them, © Flojer's Caſe. 2... @P: 
9 Od. 126.) 10 . 

Pi 


CASE XXVII. 


A Tenant for Life, Remainder to B. in Tail; B. levies a Fine, Sou 4 * : 
with Proclamations, ſur conceſſit, to A. and C. for their Lives: (qe. 


| This Fine bars the Intail during the ſaid two Lives only, and is not Curia Farder, Sur- 


a Diſcontinuance nnino: For B. was not ſeiſed by Force of the de Ts 
Tail, and the Fine is far conceſſit It ſeems that A. s Acceptance Baldwin's Caſe __ 
of this Eſtate to him and C. is a Surrender of the former Eſtate Ccroo 
which he had: As in Caſe of a Leaſe for Years made to 4. and ““ Vit incorgrua, 
during the Years, he accepts a Leaſe for Years of the fame Land to 


him and 5. 
3 CASE Nux. 


Double Tenoramus, that the Jurors do not know of whom the 2 Jac. _ 
IX Land is holden, upon two Offices, ig. upon a Diem clauſit dull S 
extremum & Metius inquirendum, makes a Tenure in Capite of the Curie Warde Te- 
King, Where upon a Mandamus, an Office is found Jenorammys nure, Recital. 
de quo c quibus the Land is holden, and a Melius inquirendum Ble 
recites the ſaid Mandamus, and adds other Words than were in the 


Mandamus ; the Recital is void, and does not hurt the Melius In- 


quirendum. The Reaſon of the principal Caſe is, all Lands are This Tenure taken 


| holden of the King; and where no Tenure of any other can be 2 by 12 C. 2. 
found, the beſt Tenure ſhall be taken for the King. See Tenure is | 
in Capite by Knight's Service. TR 

A Irfinitum in Jure reprobatur. 
GASE 
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CASB XXX. 
2 Jac, I N Infant acknowledges a Recognizance ; upon an Audit Ons. 
Randall's Cafe. dg 8 A ta Vue 


Cr. 59. £ rela, upon Inſpection he is judged within Age, and has a Fj. 
rao. © re Facias againſt the Conuſee; and upon one Nihil returned, it js 
| | judged that the Recognizance ſhall be diſcharged: W hereas two 


F ' Nibils ought to be returned, or a Fire Feci; and for this, this 
Dyer 166. Judgment was reverſed by. a W+7t of Error ; and the Infant now ig 
1 4 k. 4. Of full Age, and he cannot have a new Audita Querela; yet he 
Moor 466. hall have a ſpecial Writ reciting the whole Matter, and ſo ſhall be 
«= * relieved; altho Judgment be reverſed, the Depoſitions of the Wit- 


Lex non deficit in juſtitia exhibenda. 


CASE XXXI 


A Reſpaſs in a corporate Town, and the Plaint does not ſhew 
Galle ce. JX that this Matter ariſes infra Juriſdictionem ditt.e Curie 


22 Aff. pl. 64. It will not ſerve; altho the Town be in the Margin, as the Count 

Suggeſtion, 08, ſerves in the Margin, for the ſuperior Courts For the Precedents 
Cr. Jac. 167, 618. are with the ſuperior Courts, hut not with the inferior Courts, 
L ek, Such Judgment in an inferior Court is void; yet a Writ of Error lies 


upon {uch void Judgment, to declare it ſo. The King's Commiſſion 


to try the Title of Land is void; for Land is recoverable only by 


original Writ. Dyer 209, F. N. B. 239. Treſpaſs Vi & Armis 
lies in a Court of Record only. 1, 
: Fiat quid ſirri conſuevit. 


CASE XXXI. 


| 4 Jac. Makes a Leaſe of certain Land for 21 Years the 31 Fanua- 
0. + 711, 26 Eliz. to begin from the Feaſt of Chriſtmas laſt paſled, 


Nugation, Recove- rendering certain Rent at Chriſtmas yearly, during the Term, 
ry, Superſtua non no- which Leaſe ends at Chriſtmas, 2 7ac. 1. A. by common Recove- 


cent. 


Cr. Jac. 377, 550. Ty conveys the Reverſion to B. before Chriſtmas, 2 Zac. 1. B. 


brings Debt for this Rent, and does not ſhew in what Action the 
Recovery was had, and ſays that on the firſt of February, the 2 
Zac. he had the Reverſion; which is not poſſible; for the Leaſe 
had ended before, 218. at Chriſtmas, the 2 Fac. and the Recovery 
is inſufficiently pleaded : Yet B. in Debt for this Rent had Judg- 
ment, affirmed in Error. For B. had the Reverſion when the Rent 
was due at Chriſtmas, and the ſaid Allegation of the Reverſion be- 
ing in him on the firſt of Feb. the 24 of James was Surpluſage: And 
altho' the Recovery was erroneous, a Stranger ſhall not take Ad- 
vantage of it. 
Res inter alios atta nemint nocet. 


4 : CASE 


bad nat AW 


4 » 


l 


a — 


! Ges I CGE ES 


is bound to. recite any more of a Record than St is" ſufficient to brought 


recite only the Judgment. 18 Face Cro; 567. 
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A Leaſe: for Years is made of Lands in ſeveral Vills, ffoe corum i he. 

N aligno:: A' Demiſe ix made of a Cloſe, of Meadow or Paſture, C C. Mithew. 
rendering Rent; the Plaiftiff counts in Debt upon this Leaſe for Debt, Count, Eibl. 
Rent Arrear, and ſhews no Certainty in his Count; in which of the 8, „ 
Vills the Land lies; nor for the Cloſe: Whether it is Meadow or Satan . J 
Paſture, but counts where the Leaſe was made, and not where the *. Playrer's Cite. 
Land lies: The Plaintiff had Judgment, affirmed in Error: For, 5 O. 34 be 4. 


- ba, el 1 


99 1 9. 34. „ : 
in this C dis ncbe ect d. 28 ror: For, ) Cb. 1. Balser 
in this Caſe the Land is not to be recovered, as in a Pracipe quod Cite es 


reddat or Ejectment. Ia Debt upon à Leaſe for Years made at 35H 6. 8 5 es 
, ; BY © 4 mn 77 * 1 * 2 p F's U | = | . a Fo 6 E 85 
Vale in the County of Eſſex, of Land in London; Debt is brought Cr f e 


Tr. Jac. 191: 


upon this Leaſe made at Dal in Eſſex; the Defendant pleads 7103311 Co. 55. a. 


* 
Cy 
— 


)) 
H ni mein ON 1 


debet ; the Trial ſhall be from the Vicinage of Date in Eſſex. 1 370. 
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IN an Action on the Caſe for ſuing in the Court of Admiralty P. 10 Jae. Rot. 113. 


for a Thing done I Cr pore comirerns ; the Count was Cub e Oe 
per Statut inattat 13 R. 2. inter alia fuit, quod the Juriſdiction Count, Admiratty. 
of the Admiral ſhall extend only to Things done fiber alrum mg- Frefra fit per le 
and it does ni ite the whole „ an that it ue zn 240d per pauciora fits 
re; and it does not recite the Whole Statute; nor, that it was in 4 jorep. . 


* 


Parliament: Vet adjudged good, and affirmed in Error: For; it 21 E. 4. The Re. 


cannot be a Statute unleſs it be made in Parliament; and no Body ©. And in Dent 


5 | 3 © Oy: IM b 1 wi upon a-Judg- 
induce the Action: As in Debt upon a Judgment; it is ſufficient. to ment. e 


r 


AN erroneous Judgment is given in the Stannary Courts for P. 14. Jac: B. R. 15 


* Stanneries, Error, 
X Matters of the Stannary: A Writ of Error does not lie, but Fiat quad fer ks 


an Appeal to the Vice-Warden, and from him to the Warden, and a7. 


from him to the Duke. But for collateral Matters not concerning 
the Stannaries, a Writ of Error lies in the King's Bench + 


„ E XXXVE 


Entered. 


Archbiſhop and Biſhop plead that they claim nothing, but one 1 
as Metropolitan, the other as ordinary; the other Defendants plead Grange ver. Dewry 


other Pleas ; the Plaintiff has Judgment againſt the Archbiſhop and -7* mpedir, Brief 
: "gr - : A AlEveſque, Judgment / 

Biſhop to have a Writ to the Biſhop ; but in this Judgment againſt Coſts. 

them, there is an Omiſſion of the uſual Clauſe ; /ed ceſſet executio 43 a pl. 4. 

quoufque the other Iſſues are tried; and in Truth no Writ iſſued < * W 

defore the Trial of the other Iſſues; the Iſſues are found for the 3 NC 


Plaintiff; he had Judgment, affirmed in Error. In this Caſe the Perſon ſhall have Er- 
f | 3 | | ror or Attaint, un- 
faid Omiſſion was not erroneous; for it was after Judgment; and geg he be damaged. 
if it be Error, it is Error in Execurioue Judicii and in this 2 Sand. 7. 
Caſe no Writ of Execution was ſued out againſt them. And the Plain- g. b. F.. 
tiff has no Coſts in the OQare Impedit For the Stat: of Neſt. 2. cap. 5. 
br Kkkk ee e 2701 ves 


[N Quare Inpedit againſt an Archbiſhop, Biſhop and others; the F. 13. Jac. B. K. 


* 


Wy Fe eee 


27 4 14 gives great Damages in a Care Impedit. = this Caſe the Og 


2 Ca + 4 75 75 14. tiff has his Election to ſue bis Writ to the Biſhop or to the Metro- 


where Judgment is politan. The Plaintiff in this Writ of Error ſuſtained no Damage 


FN Te by this 1 1 — 2 a Writ of Errer does not lie for the Plaintip; 


ar upon a Wait of where he ſuſtains no Damage, unleſs where the King by an 'Omilſ'\ 
Error,upon Surmiſe On in Point. en aa a Loſs: As where the Iſſue is found 
oh 


bed e s againſt the De pdant» andi the Defendant is not amerced; the De- 


ſendant cannot deny fendant 1 "oy this Caſe | ſhall; have a . rit of Error for the Kit” & Loſi: 7 


it, the Plaintiff ſhall or Where Fi 1.25 4rmis is omitted in Treſpaſs or otherwiſe, or in E. 


>. RENO jectione firme, and it is found againſt the Defendant; the Defendart 


of 3 H. 7. cap. 10. ſhall have a Writ of Error: Br. Caſes. 17 H. 8. 9 LI. 6. 32. 


6. Si 8 4 
ind 3 Coſts in Cuare Impedit are not recoverable after 4ſt. 2. cap. 8. 


Cr. 650. for great Damages are given for it where the Plaintiff recovers; 
11 Car. Coſts were recoverable i in Care Im pedit before the ſaid Statute. 
Ero 454. A Clerk admitted before the Writ purchaſed was not removable at 


Common Law, altho' his Patron had no Right: But if admitted 
after, he is removable unleſs there be a Plenarty by the Space of 
nn f. Ix Months before the Writ purchaſed. | 


rs 


6 8 5 % W 8 E Vn. "OE 
Mich. 11 Jae. B. R. . B.a are bound fora third Perſon as Sutetles for him to pay 
—_— Slade, CA, 100/.to C. B. aſſumes to A. that if A. will pay the {aid 


6 Co. 117. Pinrel's over to C. that he (B.) will pay him (.) the Moiety of it; A. 
Caſe... pays the 1604. to C. this is a good Conſideration: So adjudged for 
A. and affirmed in Error. H. is bound in 1c to B. A. pays him 


Aſſumpſit, Conde 


ration. 


Ex nudb pate acfis 500 J. in Satisfaction of it; it is not a Satisfaction: But if upon this, 
von 3 V. aſſumes to deliver the ſaid Bond to A. this is a good Conſidera- 
21 E. tion. Any Benefit to him who promiſes is a good Conſide ration, 


Fr. prejudice,damage and any Prejudice, Damage or Labour ſuſtained by him to whom 


ou benefit, ou aſcun 
confideration pet 0e- the Promiſe is made, is a good Conſideration. 


ſti. que. ptomiſe eft bon. Si Damage ou labour a ceſti a que le provi eſt fit; ceſt auxi eſt 3 conſideration. : 
© A 8 E XXVII. 


Iich. 13 Jac. B. R. 
Furrer verſus Snel- 


( Ovenant for Pa 1555 of Rent of 20 J. per Yom, for four 
Years and an Half; and for Non-Payment of 100 /. according 


ling. to the faid Covenant, the Action is brought: Adjudged good, and 

Oyer $5: affirmed in Error: For in Covenant Damages only are to be reco- 
ovenant, Debt, 

Miſcatting. | ' vered ; and this Surplus in miſcomputing ſhall be abated: It is other- 


Superfina nen necent: Wile in Debt for Rent, where more is demanded than is due ; for 
in 1 this Caſe the Den demanded only, is 20 be recovered. 


* A 5 E XXXIX. 


eee 0 anten with F and aſſumes to him to 5 deliver to him. 100 
5 Co: 22. b. Hal. L A. Quarters of Barley on Ship-Board in ſuch a Port, 212. at 


king's Caſe. L | ac 
OBE Doan, Ne. Barton-Haven in Cm Ebor; and does not menti6n at what Time 


Mich. 13 Jac. At- 


tice; Lit. Eltates ar it is to be carried thither, ec. A. aſſumes to B. to carry it, and to 


Condition. be at this Port with it, and B. agrees to pay ſo much for the ſaid Quar- 
3 Debs, 178, ters of Barley; A. arrives with his Boat there: A. is bound in this 
Dyer 354: Caſe to ſeek B. at the faid Haven, and to deliver to him the ſaid hun- 


dred Quarters, as aforeſaid ; A. does not perform this, altho' P. has 
. | performed 


8 
1 
4 
t 


— — . odio 
* — * _— 8 n 


"Eighth Contury. a 325 


nerformed his Promiſe, and was there ready to receive it: J. brings Where an Eflais f is 


an Action on this Affumpfer ; and it well lies. In the Margin of the !**% to be divetted 
Declaration of this Action, Civitas Eh” is mentioned; and no 1 = The 1 
County; and yet good: Jud d for . the Plaintiff, and affirmed and no Time is . 
in Error. The Judges ex Offcto take notice of every County ; Ci- 1 in this Be 
citas Ebor is a County: The Place in this Cafe is certain; the Time give Neue. 8 

uncertain; the Law gives convenient Time: And in this Caſe B. Vi cube of, pang 
after the ſaid Agreement came to the ſaid Port; and ſtaid dbere a con-“. * 


venient Times d A. dich hot ae Sc. 


CASE Xi: 


U H E Adairal i in his Patent has granted ta him ne Pirarar Mich. 14 Jac. Pri- 
Reſolved by all the; Fudges; that the Goods of Pirates paſs miſlau's Cate againſt 
by this Grant; and not piratical Goods: So where a Grant is 4% ** Admiralty. B. K. 


bois felonum; if a Felon ſteals Goods, the Grantee ſhall not ha ve _ . 2 
them ; but the true and rightfal Owner ſhall: And the Patentee . non potep. 


ſhall have only. the proper Goods of the Felon; The King ſhall 2 


bave piratical Goods if the Owner be not known: In this Caſe; gars Cafe: 
the Admiral ought to ſue at n La; and not itn the Admi- 5 Co. 109, Fox- 


| leie's Caſe. 
ralty C i 2 | [Dyer 469. 


e e ee ., bod 
e 


IN EjeQment in the Comma Pleas | whert two 5 Declatdbzbine are Tr. 10 Jac. Miric. 
uſed, the ſecond is by Way of Recital; in the firſt Declara- - . 
tion the Day of the Ejectment was omitted, but not ſo in the ſe- Nugation. 


cond: Yet well. If a Leaſe be made 1 Febr. 5 5: Fac. and fo laid, Shu nm ment. 


and Qu poſtea, 1 Febr. 4 Fac. the Ejectment was: This is good 7 - > pgs 


and 4 Far. void; and the Word poſtra guides all, and agrees with 20 H. 6. 15, 
the Leaſe, 22 | N Dyer 111. 


Fudged aud efirmed i in Error 


S. peeflue 1201 necents 
lf the firſt Deelaration ; in the Common Pleas | is vitious; and the 
ſecond i is as it ought to be ; the firſt is not amendable in this Caſe : 
ſor the firſt Declaration is the Foundation; and the ſecond is only 
by Way of Recital: 


CASE XLII. 
_ Mich. 10 Jac. 

Era firm.e againſt two; the Declaration mentions that they 1 verſus 7 — 

intrarit into the Farm; and that they expulit inde (in the ſin- H * 2 N vx 
gular Number) the Plaintiff: Judged amendable, affirmed in _ * 12 * 
But where in Ejectment or Treſ pals, Vi & Armis is omitted; it“ 16 and 17 Car. 2. 
is not amendable: For the King is to have a Fine upon the Foree . 8 
bring found. 


Error ſcribentis mbcere non deber. 


CASE 
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0A E XL 


Mich. 10 ſac. Ola ( Ovenant to make Leaſes for Years to the Plaintiff of certain 
Error. H. R. Land) the Plaintiff alledges in his Count for Breach, that the 
Cr. 312. „ Defendant Nihil habuit in the ſaid Land; the Defendant plead,; 
5. 7.67 es Onod habuit, Oc. but does not ſhew what his Eſtate fs; a Verdi& 
: finds Opod non Habilit The Defendant's Plea was faulty; for he 
ought to have ſhewn what Eſtate he had, and to have ſhewn it in 
Certainty : But the Verdict has made the Iſſue good at common Lay, 
| Judged and affirmed in Error: For the Count was good, and the 
Defendant's Plea vitious, and the Verdict is found with the Count. 

The Plaintiff had Judgment. | TEE 


1 a 5 F 1. | 
4 — Y 1 
CAS E MIV. 
A = n 4 


Mich. to Jac. Ret. | N Replevin in the Common Pleas the Iflue was, whether the De- 
17 B. R. Wheeler 4. fendant had Paſture by Preſcription in Langley Wood in White- 
preteen Vine. Jam, in Parocbbia de White, except the Common of the Inhabitants 
PM» of Downton; the Trial was from White only, and not from ¶ Hite 
and Dozwnton;\judged good, and affirmed in Error: For this Ex- 
cCebption is void; the Inhabitants cannot have Common: But if a Per- 

Ficini vicinorum fac-ſon certain of Downton had been named in the Exception, it had 


ta fare prejumuntur- hen otherwiſe ; for the Viſne ought to be as large as the Iſſue; if 


the Iſlue extends to two Places in the ſame County, the Viſne ſhall 
be of both: H to rwo Places in two Counties, the Viſne ſhall be of 
both Counties, if the Counties can join. 11 Zac. Gro. 327, 


CASE XLV. j 
10 Jac, B. R. Rot. q Brings 'Trover and Converſion againſt B. B. pleads Proper- 
Lern e e ty in C. and a Sale made to him of the Goods by C. and ſo 


3 Caſe, juſtifies the Converſion; and does not traverſe the Property which 
In ica 10. 


Dee 483, 206. > alledged in himſelf: 'The Plea is bad : He ought to traverſe that 


Agion de Trover, Property in A. By all the Fudges in the Exchequer-Chamber ; for 
Traverſe, Property. 


Every be ould this Property in 4. as B. has pleaded, is the material Thing in the 


he joined upon a Count 3 and Iſſue ought tO be joined upon the moſt material Thing 
Thing material. alledged in the Declaration or Bar. 21 JI. 6. 12. 30 H. 6. 7. 3 
n Wo . 


CASE XLVI. 


Meh. 31 Jac. Sprint. A Grants a Rent-Charge in Fee to B. B. brings Annuity upon 
Annuity, [ Count. I X this Grant, and counts of this Grant as of a Rent-Charge, 


Saperfiua non nocent. and concludes that by Force of it he was ſeiſitus of it in his De- 
maeiſne as of Fee: This Concluſion miſtakes the Law, and is nuga- 
tory; hut does not make the Count vitious: For, the Writ of An- 

nuity and the Count in it is of Rent as Rent; and the Annuity and 

the Receipt of the Annuity is mainoral, and guaſi in Demeſne. 

Judged and affirmed in Error. Many Precedents are accordingly. 

Cro. 160. F. N. B. 152, Dyer 65. 


3 CASE 


ſ 


I Eighth Century. 327 


CASE XLVII. 


E Was brought of a J udgment given in Abingdon Court 1: Jac. Whiſtler ver- 
in an Action upon the Cale upon an Aſſiunpſit; the Record © Lee. B. R. Rot. 
certified was, that the Court there had Power by Cuſtom from Cr. 359 | 
Time whereof, Gc. to hold Pleas of all Actions for any Sum or Dyer 98, 163. 
Damage, this is good; and the Defendant's Averment that there is ment Stile de! 


ourt, PreſcFÞtion. ' 


no ſuch Cuſtom, is ill; for it is contrary to the Record certified Dridlibet folvitur to 
and the Judgment given. Such Iflue is triable by the Country in modo quo ligatur. 
another Action, but not in this, for the Reaſon aforeſaid. Judged 3 per Record, 
and. affirmed in Error. The Suit by the Writ of Error admits it puoi per Parol, © 
to be à Court; if it be not a Court, the Judgment is null, and c- Cr. Jae 11, 244 
ram non judice, and falſe Impriſonment lics. Expedlit Nei publica 521, 568, 59% 
aut fit finis litium : Which never will be, if an Averment thall be 

permitted againſt a Record. | 


CASE XLVII. 


Eſſee for Years of Tenant for Life, declares in ejelt lone firm, \tich. 10 Jac. Tomp- 
that he being poſſeſſed of this Leaſe for Years made to him by ſon verſus Withers. 
Tenant for Life, was thence ejected: This Word Poſſeſſed is a ſut- Arenen. 
ficient Averment of the Life of the Leſſor. Judged for the Plain- 
tiff and affirmed in Error. Dyer 304. 77 7s all one in ſuch Cafe, 
if the Count be of an Ejectment Termino ſus nondum inde finite. 


CASE XLIx. 


PON the Statute of 43 El. for Relief for the Poor of the ., Jac. Poor Taxes, 
Pariſh, the Occupiers of Land and Inhabitants there ought , ©7497 Com 
mun! Legi lata in- 


to be taxed, having Regard only to the Eſtates real or perſonal rwpreatimem non ba- 
which they have there, and not elſewhere. Leflors are not to be . 


5 Co. 64. Jefftey's 


taxed for their Rents, if they be not Inhabitants there, and their d. 


Rents ariſe there. By all the Judges of Frg/and. Ihe Reafon V Viduorum fac: 
is, the Inhabitants only, 278. the Pariſhioners, are to be taxed by“ ne 


this Statute; and 29 Leflors having Lands elſewhere: "The Pari- 
ſhioners by Intendment of 1.aw cannot have Knowledge of Eſtates 
in other Pariſhes. 


8 


Is bound in an Obligation of 200 J. to Baerard Wrensford ; Mich. 14 Jac. Aff. 
* Faward ues this Bond; the Defendant pleads, that before feld verius Wrenſ- 


: Eu BE Z 4 : i | ford. 
the Making of this Bond, colloquium habitum fur touching a Quan- 3 


tity of Corn fold by 4. to B. and that it was agreed between Dyer 70. there j3 no | 
A. and H. before the Making of the ſaid Bond, that the ſaid ieee. as 


Corn ſhould be meaſured, and that the ſaid Bond ſhould be 
entered into chiddam Fd ardo Irensford, and that it was de- 
livered as an Eferew to be a Deed upon the ſaid Meaſu- 
1 E | i ring 


n SLIT, © LES FSR 44 ” 
<a RR rs „„«%ͤαrÿq' oe Y ö " 


328 ; 8 5 "Eighth Century. 


Confaſſo in Judi ring, and that n 0 
„„ o Meaſuring was had, and bs : non eft fattum, 


95" if 4 and Iſſue was joined upon this, and found againſt 4. the Plaintig 


T'he Defendant ought had Judgment, affirmed in Error; for the Words cuidam Fdævardo 
to have pleaded, that 


dde Bond was deliver. Mielisford are to be underſtood of the Obligee, and not of a Stran- 
ed to another named ger; for the Defendant in his Plea, has pleaded the Condition 6f 


Edward Wrensford, this Bond, and has pleaded that, before this Bond. was made, and 
and not to the Plain- 


, e Bond is the Bond in Suit ſued by Ealevard I; ensford... A 


factum. Bond cannot be delivered to the Obligee as an Eſcrow. 
5 Co. 119. Whelp- Fs | 
dale's Caſe. 

15 A SE LL. 


8 7 T was ie by an Office upon a Diem 1525 1 99 that 
Curia Ward), Of. I 4. died ſeiſed de uno meſſuagio fire tenement. 4 parte unius 
fice, Traverſe. 


Parcel of Land uper Parcel manuerii of Newton in Com. Here- 
Dyer 208, Palmer's 


In 7 Jac. 1 


Ne Ford ; and the other Points of the Writ are found; in this Caſe, 
| 4 Co. 74. no Melirs inquirendum ſhall iſſue; for the Office is void in the 
; Loon. get. Whole; becauſe that, de ano meſſuagio five tenement. is uncer- 
ane 50. 
tain; and no Vill is alledged where this Meſſuage and 4 pars lie, 
ſo that no Trial can be had; and the Office finds nuper pa cel. 
dict. manerii, which excludes, it from being now Parcel of the 
laid Manor. 79 90 
CASE LIL 
Tr. 5 Jac. - Seiſed of ras; in Fee, covenants for the Advancement of His 


Curia Wardorum, 


17 5 Son, and of his Name, Blood, and Poſterity to ſtand ſeiſed 
nn . the Uſe-of himſelf for Life, and afterwards to the Uſe of his 
Son and ſuch Wife as he ſhall marry, and the Heirs Males of his 
Body ; the Father dies; and afterwards the Son takes Wife: 'The 
Wife in this Caſe has a joint Eſtate with her Husband, to them 
and the Heirs Males of the Body of the Husband. T he Conſide- 
ration raiſes the ſaid Uſe to the Wife; for without a Wife he. can- 


not have Poſterity; and the Eſtate of the Son ſhall ſupport the 


contingent Remainder to the Wife until the Marriage, and then 
the Eſtate of the Son ſhall change ffom an Eſtate-tail in him alone, 
to a joint Eſtate, as aforeſaid; by Reaſon of the Statute of Uſes 


of 27 II. 8. which velts the Poſſeſſion as the Uſe is, and the Uſe 
is joint, as aforeſaid. | 


T A 5 E LIL 
8 5 Seiſed of Land! in Right of his Wife holden bs Knights Ser 
Curia Wardor, Te- vice in Capite, has Iſſue by her; the Husband aliens this 


nant per le Cuneſy, Land to B. in Fee; the Wife dies, the Heir being of full Age; at- 
Iſſues. 
Lidſad Caſe, 13H. y. ter wards the Father dies; ten Vears after the Death of the Father 


— not have the Meſne Profits; for B. is in by Title. The King may 
ſeiſe the Land, and make Livery to the Heir; for the Entry of the 


32 H. 8. cap. 28. Heir is congeable by 32 H. 8. If no Tenure had been of the 
This Tenure is abo- King, the Heir ſhould not have the meſne Profits by his Entry: 


lithed by 12 C. 2. And the King, in Caſe of Tenure, where another is in by Title, 


. ſhall not be in better Caſe than a Subject, In this Caſe, an Office 
ſerves for Entry for the Kin 8. 


* TY. CASE 


Gard, Roy, Aliena- an Office is found of this Matter. The King in this Cafe ſhall 


* 


Benin Mn. Maa. 8 
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C ASE LIV. 


N Office i is found upon a Mandamns of a Seiſin in Fee in the Tr. e. 
Husband, and a Conveyance by him to the Uſe of him and Carta arina. 

his Wife in T ail, for her Jointure; the Husband being the King's | 

Tenant by Knight's Service in Capite; and that he died; but the 

Office does not find his Dying ſeiſed; yet tis good; for this Office | 

is grounded upon the Statute of 3 2 II. S. which mentions for the 12 C. 2. cap. 23. 

Advancement of the Wife, that in this Caſe, the King ſhall have aboliſhes this Lene 

the third Part in Ward. The Office finds moreover, that the Wife 

is alive and takes the Profits. Where a Conveyance is made b 

ſuch Tenant to the Uſe of a Son, or to the Uſe of his Wife; the 

Nonage of the eldeſt Son ſhall draw the Wardſhip of the Land 

for a third Part altho' nothing deſcends to him, by the ſaid Statute; - 

and the King ſhall be anſwered of the Illues of the Land for the 

third Part; but if the Husband and Wife aforeſaid, alien the E- 

ſtate before their Death, it is otherwiſe; (but this ought to be 

found) ſuch Alienation by the Husband and Wife, makes them 

Strang gers to the King and not his 'Tenants. 


CASE LY: * 


HE King s Tenant in Socage 711 capite, conveys his L and to Tr. + Jac. Willis 
his ſecond Son for Life, in Tail, or Fee; this Conveyance is BS 3 

not within 3 2 H. 8. At Common Law in this Caſe, the Heir, at F. N. B. 255. 5 
the Death of his Anceſtor, being of full Age, 97 . fourteen, the Gard. 
King ſhould have the primier Scilin of this ſocage Land: If he _ 
was Within the Age of fourteen, his next Friend thould have the 
Cuſtody of him, and the King ſhould have nothing. Statute of 12 C. 2. cap. oY 
Maly — cap. 16. Stamf. Preys F. 13. it Caſe, 322, ac- * the Tenurey 
cordingly. In the principal Cafe, the King ſhall have nothing, if 


the Heir be of the Age of fourteen at the Time of the Death of 


his Anceltor; for the Anceſtor has made a Conveyance of this Land 


to another: The Common Law holds in the Caſe of a Tenure by 
Socage in capite, where the Anceſtor dies ſeiſed; otherwiſe not. 


C A SE L 5 
A Verdict of a Jury upon an Office, finding a Tenure by Knight's Tr. 5 Jas Welcots 


Service of the Prince, as of his Duchy of Cornwall, prout ws N 
patet per a Record; is not good: The Verdict ought to be poſi- Verdi. 
tive, and not relative, PI vet patet. A Melins ene Was 8 375. 


awarded. 
CAS E LII. 


IE SE Words ſpoken of an utter Barriſter; Th: a Bar- p. 9 e dee 
rifter ! Thou art a Barretor . Thou haſt as much Lat ns e We ITN 
a Fackdazw. Judged actionable, and affirmed in Error in the Ex- 
chequer-chamber ; for the Plaintiff is ſlandered in his Profeſſion. 


CASE 


th 4 x 


Eighth Century. 


— 


— 


330 


CASE LVIIL 


Mich. « Jac. Rot. T HO haſt killed Tſabell Adam, and counts modo d futt' 
2 n Ry the Action does not lie: For it ought to be func defundt. when 
Count, Slander. the Words were ſpoken, and not when the Action was brought, 
Judged in the Exchequer-chamber, and the Judgment given for 
the Plaintiff in the King's Bench reverſed: For it ought to be a 
Slander at the 'Time of the Speaking; for the Speaking makes the 

- Slander. + WT — = 


CAS E IIX. 


M. 7 Jac. Holmes THE King has a Ward becauſe of Ward; an Office is found, 
Cale, in Curia . I that the Land of the Ward, becauſe, Oc. is held of the 
Eftoppel, Traverſe. King in capite, or is held of his Ward: During this Wardſhip be- 
4 Inſt. 197, 207. cauſe of Ward, there can be no Traverſe; for during this Ward- 
; Inſt Ky ' ſhip becauſe of Ward, the King's Hands cannot be amov'd. Where 


This Tenure and its a falſe 'Tenure is found for the King of a Tenure by Knighc's Ser- 

TONE dende vice in capite, and the Heir ſues general Livery; the Heir Wo 

TE OFF Cues the Livery is eſtopped; but not his Heir: For this is a perſo- 
nal Eſtoppel only; it is not an Eſtoppel upon a ſpecial Livery; for 
the Words of that are, at dicitur; and not poſitive. 


CASE LX. 


Lord in Fee of a Manor held by Knight's Service in capite, 
where a Copyhold Farm is Parcel; makes a Feoffment to H. 


Mich. 5 Jac. in Cu- 
ria Wardorum. 


Gard, Eſtate, Join- 


tenants. | of this Farm, habendum to B. and to his eldeſt Son in Fee, to the 
5 El. - Uſe of B. and his eldeſt Son and their Heirs: 'The Father and Son 
yer 200. 


are Jointenants; the Habendum is void as to the eldeſt Son, for he 
was not named before the Habendum; yet the Limitation of the 
Uſe is good; for B. had the whole Fee. The Father dies, the 
eldeſt Son has the Eſtate, within Age; and there ſhall be no Ward- 
ſhip in this Caſe; for they were Jointenants, although B. was in 
by the Common Law, and C. by the Limitation of the Uſe; for 
the Statute of 27 H. 8. of Uſes, puts them, as to the Poſſeſſion, 
in the ſame Quality, as the Uſe is; and the Uſe is for a Jointenancy. 


CASE LXL 
3 1 Aſſumpſit upon an Indebitatus is brought by 4. againſt B. 
Action ſur Aſumphit. quod cum B. was in Debt to A. in 15 J. B. aſſum'd to A. that if 
1 vs Bewley. 4. would forbear to ſue B. until the firſt Day of Eaſter- term next, 
21 E. 4. 53- which was one Month after, that B. would pay the ſaid Sum to him; 
ya v2 the Plaintiff counts that he forbore to ſue to him accordingly; and 


Heb. « "Bellingham that B. has not paid it. Judged that an Indebitatus Aſſumpſit ge- 
77 Gardner: Ty nerally * for 20/7. to pay the ſaid 20/. will not maintain an Aſſump- 
_ 2 /it, without ſhewing ſome Conſideration: But in the principal Caſe, 


Cate. Debt. the Indlebitatus is only an Inducement to the Forbearance. An 
3 2 Agreement of Forbearance, as aforeſaid, and an Indebitatus in a 
Ci. 213. = 5 Sum, 


Judged and affirmed in Error. Cr. Car. 6, 31 53. Cr. El. 210, Cr. Jac. 397, 594. Hob. 18. 
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Sum ſerve well; and ing” 4 ex officio ought to take Notice of 
Eaſter Term and other Terms. Affirmed in Error. | 

An Aſfimpſit will not lie where the Plaintiff has an Obligation, 
or Judgment, or Recognizance for the Duty; nor for Rent reſerved 
upon a Leaſe for Years, HG ry 


AS E. 'EXIE 


J Counts againſt B. in Aſumpſit, that where 4, had fold to B. 17 Jac 


J. certain Cloaths for 370 l. one Moiety to be paid within four- © pf 


teen Days, which was paid, and the other. Moiety at the End of Action fur 4/impfr, 
three Months after; the other Moiety was not paid at the End of Jeinder in Action. 
| | 5 . g Bar, Iſſue, Damages. 
theſe three Months; upon this B. aſſumes to 4. to pay 137 l. if he Two Debts, two 
will accept his Bill from him for 137. to be paid to him one Month Wals upon Leaſes, 
afterwards ; (which he the Plaintiff accepted) and that at the Time of 3,9, Be ma 
r 25 8 e ” Ejetione firme may 
Payment of the laid 137 . B. did not pay it, nor the 48 J. the Re- be joined 
ſidue of the ſaid other Moiety of the ſaid Sum of 370 J. the Defen- 8. Co. 86. Buckmeer's 


dant pleads Non Aſſumpſit, and tis found againſt him: The Plain- 7 N. B. in brieſs de 


tiff had Judgment; affirmed in Error: Although entire Damages Waſte. But a Debt 
were aſſeſſed, and although the Bill was accepted, and although due to A. as his pro- 


per Debt, and ano- 


there was no expreſs Aſſumpſit for the 48 J. and although upon theſe ther Debt due to him 


two Aſſumpſets the Defendant pleaded Non Aſſumpſit. generally, and s Executor, cannot 


| f * o . 5 . l be "bo d; fi h f 
although they be joined in one Action. Where a Bill is made for —— In. eo 


a Sum, and upon this an A ſiumpſit is brought upon a * Promiſe made difer. 
after the Bill made, for the Sum in the Bill, it does not lie. An A $2; ©: 330. 


f | 7 2 4 *: 
fumpſit gives only Damages and Coſts; and varies from a Judgment 31 H. 6. 14. b. 
for Debt, which gives the Debt, and Damages, and Coſts, where a Yev. 63. 


a | | Fiz. brief 413. 
Debt is due. An Aſſumpſit to make a Bill; a Recovery upon ſuch 3. 3 


Aſſumpſit is a Bar to a Suit upon the Bill. In this Caſe upon the Moor 914. 
Sale of the Cloaths for 370 J. although a Moiety was paid, and a F., Treſfaß, 116. 


Bill had for 137 J. yet 48 J. remained unpaid of the ſaid 370 J. and N con 


an Aſſumpſit lies for it, although it is but Part of the ſaid 370 l. 1 Brownl. 86, 87. 


21 


| . - 5 . * 4 | 
where the Count is that a Moiety only of this 370 /. was paid, and 8 of 


A 
this Aſſumpſit is an expreſs 4ſſump/it for 137 J. and an implied A 1 
| ſumpſit for the 48/7. upon the Sale; Non Aſſiumpſit extends to theſe 
| two Aſſumpſits, and entire Damages are well given. If the Bill and 
the Aſſumpſit for the 370 l. were payable at the ſame Day and were 
made at one Time, the Bill determines the 4ſſumpſer. 


CASE LXII. 


Ovenant is brought upon an Indenture, that where 4. had in- 17 Jac. 3 
feoffed B. of certain Land, that B. ſhould hold it diſ- Or. Sine 


: 0 verſus Holmes. 
charged of all Dowers; and alledges Dower recovered againſt him; 21 E. 4. 49. 
and the Count is, quod teſtatum exiſtit by the ſaid Indenture, that Dyer 3 
ſuch Feoffment was made, and that the Covenant g made ut ſupra Bar, 3 : 
Without a poſitive Affirmation that the Covenantor had infeoffed the Cr. El. 195. 
Covenantee; and had covenanted 2 ſupra: The Declaration was Cr. Jac. 383. 
held good by the Words Teftar' exiftir: But ſuch Words will not 
ſerve where a Deed is pleaded in Bar, nor in a Replication. Judged 
and affirmed in Error. 3 
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CASE v. 


2 4 After] rudement i in Debt againſt B. ſues # Capi as inis atem ” 
Packhurtt * 
RT OF * him, and detivers? it to the Sheriff at Dale in Com. E 
Action fur le Caſe ex, Ly ſhews V. to him, and requires him to execute this Writ 
Sag += d te it, but returns No | 
1 Alien, pon B. yet he does not execute it, but returns Non eſt inventns to 
Viſne. he Court of Common Pleas: The King and A. join in this Action; 
7 Co. ne the Sheriff in this Caſe pleads Not Guilty; the Viſhe was de Vi i. 


85 u eto I et. a Verdict is found againſt him. Judged and affirmed 


Hob. 29. If Error. The Sheriff ſhall be fined to the King, and A. ſhall have 
7s 1: 4 H. Damages for the entire Debt; and the Vile Röm Weſt. is good: 
ee e b 0 For the falſe Return was made there: And the King and 4. may 


well join; for this Capias i is the Kings, W But! in This Caſe the 
* may: be omitted. |. 


* 4 — 
4 * * > * * , . 
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16 22 » | c | N 
Or. 828. \Bgercon's, | 
Caſe. 

Eſlate 0 G Lie for it is as a Grant. TWO Declarations are uſed in the Com- 


| "HE Ule of a Fine is limited to A by Tide "dons 


Banke, Coutts: Va- mon Pleas; the firſt is the Principal, the ſecond is a Recital of the 


riance. 


Polt 8, 98. firlt: If the firſt be certain a Variance in the ſecond from the firſt, 
Cr. Jac. 105. by Omiſſion of the Certainty mentioned in the firſt, is not material. 
| Judged and 0 in Error. 


5 15 0 A S E LXVI. 
16 Jac. | HE R E D. hg appeared as an Attorney for A. in an Action 


Go Fat. Helo * brought by 4. againſt B. it cannot be aſfigned for Error 
Averment. — that D. was 5 an Attorney, or that there is no ſuch Perſo12 in 


Cro.Jac.1 2, 29,359. rum Natura: For it is againſt the Record; and the Admittance 


of him for an Attorney by the Court, makes him an Attorney, it 
he was not an Attorney before this Admittance. In a Writ of Er- 
ror brought in this Suit, and Error aſſigned ut ſupra, the Defen- 


dant in the Writ of Error in this Caſe pleads in nullo eff Erratum: 


This does not confeſs that he was not an Attorney; but this 7 3 
eſt quaſi a Demurfer, that this is not an Error at all. Judged and 
afirmed in Error. 


3 


ih Jak. 1 Attorney may maintain Debt againſt his Client for his Fees 
Ferie e and Expences which he disburſed in a Suit; he may maintain 
| Pyer 220. Debt againſt the Seryant of the Client, where he retained him for 
or gee. Debt. his Maiter, Capiends the Fees and Expences of the Servant ; for it 
8 is the Contract of the Servant: As a Promiſe to a Sur geon of 101. 
{ Kol. 593-4: for curing a Stranger; or ot 10/4. for building a Stranger s Houſe; 
888 5 9 or to a Taylor for making a Garment for a Stranger. Judged and 


afflrmed in Frror. 


CASE 


Mention of any Eſtate in Particular: This is an Eftate for 
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CASE LXVIII. 


4 IS indebted to E. in 41. lent; 4. aſſumes upon this Loan to a hae Beckwith ver 
1. pay the ſaid 47. by 5 f. per Month; afterwards A. makes De- 3 c 
fault of Payment the firſt Month; the Plaintiff counts upon this Aſc Br. Cates 492. 


ſumpfer, and that the Defendant has not paid him the faid 4 J. nor 4, Ce. 9. N 


: 0 1 . * 9 : Caſe 4 
any Part of it; to the Plaintiff's Damage of 6/, the Defendant Dyer 113: Peck- 


pleads Non Aſſumpſit; it is found againſt him, and Damages given ams Caſe, | 
10.41. and judged the Action Hes, and affirmed in Error. The? C. 9%; 
Jury in this Caſe, where the Action was brought before all the Cr. Jac. 493; 683 
Months expired after the Aſumpſit, had an Election either to find Cr. Car. 241. 
the whole Sum in Damages; or for the Time of Non- ayment only. 2 
And if the Verdict be for the whole Sum, and a Judgment there- 

upon; this ſhall be a Bar in another Action upon the ſaid Aſumpſit, 

for Default of Payment of the ſaid 56. any Month afterwards. In 

this Caſe, the Plaintiff may count for his Damage as it really is, 

and have a new Action upon the Caſe upon every Default; the 

Plaintiff has his Election: It is otherwiſe in an Action of Debt upon 

4 Contract, or a Bill to pay at ſeveral Days, where the Contract 

or Bill is for an entire Sum diſtributed into ſeveral Payments, at ſe- 

veral Times. In the principal Caſe, the Aſumpſit is in the NarLrπ 
ture of a Covenant. Judged and affirmed in Error. The Penire 

ſacias was of Sourbwerk,' where it ought to be $#7hwark; yet 

held good. 333 | = 


3 
* 
. 


CASE . 


JEBT againſt an Heir upon the Obligation of his Father, 16 fe. „ 
where he had bound him and his Heirs; the Defendant uk 8 


pleads Nothing by Diſceut: The Plaintiff ought to alledge Aſſets in 6 Co. 9. Dowdale's 


tome certain Place: Whether this Action be brought in a Town Vi, v 
1 . e | ; tne; Verdict, Aſ- 
Corporate, which has a limited Juriſdiction; or at Meſtminſter; the ſets, Juriſdiction. 
Jury in both Caſes upon this Iſſue, may find Aſſets in any other As 494- 
Place, Judged and affirmed in Error. e 


CASE L XX. 


N Aſumpſit is laid in Neæcberry, and the Viſne is of New- 16 Jac. Walter ver- 
{ A bury, or de gicineto de Newberry: Good both Ways, the ee 
Verdict is good: All is well. Judged and affirmed in Error. The s Hf. 5. 10. 


Precedents are againſt it. 8 N. . 10. F. N. B. 890 the 
| Iſſue is a Default at 


| Dale, the Viſne ſhall be of Dale, not de vici neto One is a Vill, the other a Borough. 2 Rol. 62 3. Er. Jac. 308; 


399, 595. : 


C AS E 


1 . 0 e bn 9. F 
* x 


E. 8575 Contury.. 


6 ſac. 0 
0 7 8 At Sfumpfit, 1 1 where the plaintiff had lent divers Sums of Mo- 


ſus Hagger. 


Notice, Afempſit. 
Cr. 4 TH 432. 


Hob. 8 


this Matter brings an Aſſumꝑſit without giving Notice to B. of this 


16 Jac. 


Cr. 489. Barbara 
Wood's Caſe. 

Hob. 71, 104. 

41 E. 3. 15; 

4 Co. 1. Vernon 
. 


Remitter, Traverſe, 
Election, Dower. 
A Conveyance to the 
Husband in Tail, 
Remainder to the 
Wife for Life for her 
Jointure, the Hus- 
band dies without Iſ- 
ſue; her Dower is 
not barred. 

uod ab initio non 
valet, tractiu temports 
non convaleſcet. 
Hob. 71. 

Moor 872, 873. 
2 Rol. 42 2, 3. 

4 Oo. 2. b. 
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CASE LXXI. 


ney to B. B. aſſumed to the Plaintiff to pay him all that (. 
ſhould _ to be due, upon his Return from beyond Sea; C. re- 
turns, and affirms 20 J. 70 be due to the Plaintiff; the Plaintiff upon 


ee en Andd it well lies; for it is the Act of a Stranger which 
creates this Action; and not the Act of the Plaintiff; and the Plaia- 


/ tiff is not bound to feek the Detradant: to bs him Notice i in. L this 
Cate. „ Ane! ; 


4 


0 A S E LXXII. 


. brings Degree again the Terrtenant of .< certain Land 

in H. in Com. Suſſex, ex dotatione A. viri ſui defuncti; the Te. 
nant pleads a Feoffment of the Manor of Dale to certain Perſons, 
to the Uſe of the ſaid Husband, and the Demandant for their Lives 
for her Jointure, c. the Remainder to'a Stranger: This Plea is 
ſufficient, without ſaying, that after the Husbands Death, the en- 
tered and claimed it for her Jointure: Theſe Words are ſuperfluous 
in this Caſe; (for the ſaid Jointure is a Bar prima facie to the De- 
mandant in Dower) the Demandant replies that the ſaid Husband 
before the ſaid Feoffment, had conveyed the ſaid Manor to the Uſe 
of himſelf in Tail, Rewainder to the Demandant for Life, Re- 
mainder to a Stranger in Tail; and that after the Death of her Hus 
band, without Iſſue, ſhe claimed the ſaid firſt Eſtate and entered, 
and by that was in her Remitter; the, Tenant rejoins as above, 
and does not traverſe the Claim, ** the ſaid Entry and Remitter 


to be in of the ſaid firſt Eſtate: The Demandant had Judgment, at- 


firmed in Error. 
The Demandant, in the Replication, need not traverſe the aid 


Entry after the Death of her Husband pleaded in Bar: For 77 zs vain 


and impertinent: But the Tenant, in the Rejoinder ought to main- 


tain his Bar, and traverſe her Entry, and clain by the former Eſtate 
Tail, Remainder to the Demandant for Life. 'T his firſt Conveyance 
with a Remainder ut ſupra ſhe could not waive, becauſe of the Pre- 
judice of the faid Remainder. This Eſtate upon the firſt Convey- 
ance was not a Jointure to bar Dower, although 77 7s ſo limited, 
and the entered and claimed it: A Jointure to bar Dower ought to 


be immediate at the Death of the Husband. The Wife in this Caſe, 


upon the firſt Limitation, cannot waive the firſt Eſtate in pruju- 
dicium tertii. In both Caſes eft prejudicium tertii: For upon 


the firſt Conveyance of the ſaid Manor after the Death of the Hus 


band and Wife, one Henley had the Remainder limited to him; and 
in the ſecond Bozrier had the Remainder limited to him; both of 
the fame Manor; ſo that the Queſtion is whether the Demandant en- 
tred claiming by the firſt Conveyance, as ſhe has alledged; or by 
the ſecond Conveyance as the Tenant has alledged: And this Alle- 
gation of the Demandanr ought to have been traverſed, In this Cale 


the had no Election although both Eſtates were made during the Co- 


verture; and in both, the {TRE inder after the Death of the Wife is 


limited to others. In this Cafe ſhe is remitted colens nolens, to 


the firſt Eſtate. John Says Caſe, 41 E. 3.17. has the ſame ad- 
juäged. „ 


G A8 


OS) 


2209 


| Feofail, 13 H. 7. 26. 


CAS E LXXIIL 


5 Is not a Baronet, but a Knight of the Bath, A. * * 1 1 


. ü | | 8 Cr. 482. Sir Frans 
the Name of Knight and Baronet; B. appears to this Name, cis Forteſcue's Cate, 


and pleads; and Judgment is given againſt him accordingly : B. ſhall Ettoppel. 


| . * : 192 8 5 . of . @ * I Rol. 869. 
not aſſign this Miſnoſmer for Error; for he is eſtopped by his {aid Ur. . 


Appearing and Pleading. Affirmed in Error. Cr. Jac. 125. 


GC ASE -LXXIV,; 
| HE Bill 2vas filed in the King's Bench the 1 2th of February, 18 Js 
the laſt Day of Hillary Term, and the Award of the J entre Cg Hude — 
facias by the ſame Roll was returnable the ſame Day: Yet good Ve facias, Je. 
after Verdict: A Fenire facias was teſted the 1oth of February, two fs 
Days before the Bill filed; the Plaintiff had a Verdict, and Judg- © Jac. 64. 
ment affirmed in Error: For it ſhall be intended that there was no 


Henire facias in the Caſe, but a Diſtringas without a FYenire ſu- 


: by -- f «+. 3 8 R 3 . 
_ cias; and the Fenire facias cannot be intended a Fenire facias for 


this Bill; and ſo 77 7s aided by the 18 Elis. the Statute of Feofarls. 


CASE RV. 


A Juror is named Hugh Malby in the Venire, and Hugh Melthy is je 

4 8 3 # , Or, 457. ir Phulep 

in the D//iringas: This is amendable in the V2Sire, if it ap- Stanhepes Cate. 

pears by the Examination of the Juror and the Sheriff, that he is the 5 Co. 43. 

ſame Perſon: And this although the Sheriff be diſcharged of his 8 

Office at the Time of the Examination. A Juror is named of one Trial. 

Vill in the Fenire, and of another Vill in the Diffringas; This is Fob. 328. 
= i "ME: ; Nha 1 . Cr. Jac. 396, 502. 

not Error; for at the Time of the Yenire he might dwell in one“ 

Vill, and in another Vill at the Time of the Diſtringas. Judged 

and affirmed in Error. A Miſtake of the ¶Hriſtian Name in the 

Fenire cannot be amended: It is otherwiſe of the Sirname; if 

as to the Sirname, it appears by Examination that it is the ſame 

N erſon. | "LS | 


CASE EXXVI. 


I] N Treſpals, Fi & Armis is omitted in the Count:“ It is a ma- 15 fac 


. 4 2 - wy | ' 2. Cr. 43 3 
terial Error, not to be amended after Verdict by the Statute of Cr. 180. Tarlür ger. 
| 1 | ſus Weſted. 


Treffaſs, Error. This 
is altered by 16 & x7 
C2. aps. 


OY is CASE 


9 Eighth Century. 


CASE . 


15 Jac. N Treſpaſ, $ for Battery and falſe Impriſonment againſt A. A. pleads 
& Stole boy ves Bhs general Iſſue guoad the Battery, and jullittes guoad the Im- 


judgments, Prece- priſonment; the Plaintiff demurs upon the Juſtification; the Iſſue is 

dents. found againſt the Defendant, and a Nolte profequi entered god 

2 Rol. 100. 

Hob. 180. the Impriſonment; the Plaintiff bad Judgment upon the Verdict, 
but there was no Entry, quod defendens eat inde fine die, for thc 
- Imprifonment : This is not Error. But in Caſe of two Defendants, 
m ſuch Caſe where one is condemned, the other acquitted ; an En- 
try ought to be for him who is acquitted, "quod eat inde fine die: 
Otherwiſe it is Error: Judged in the Exchcquer-Chamber, For 
thus are the Precedents. 


* 


C A 8 E L XVIII. 


15 Jac. DRian Nelſon Heir Apparent of 4. was Suitor to a Maiden who 


e Nel. D had 600“. to her Portion; during the ſaid I reaty of Marriage, 
4 Co. 17. a. Ban- C. the Defendant called Brian a Baſtard; and Prian the Plaintiff 
_ —_ dien dur declares that the Maiden hearing of it re jected his ſaid Suit becauſe 
le Caſe, Of the ſaid Slander; and he alſo declares that J. his Father was, G 
4 Co. 17. a. adhuc eft ſeiſed in Fee of Land which is worth 100/. per Annan; 


Cr. Jac. 323, 503-3 and the Slander was in theſe Words: Hath Brian Nelſon the Ba- 
ſtard arreſted you? Is that all the Spight he Brian Nelſon the Ba- 
ſtard can do you? Upon Not guilty. pleaded, the Plaintift had a 
2h crdi& and e affirmed in Error. 


CASE R. 


14 Jac. IVN Debt the Defendaßt pleads Non eſt faltum, and W 
Cr. 420. Aſhmores I relictg geri fcatione, commit attionem ; the Judgment was, 910d 
Judgment, Fines, Da- fit in miſericordia, & quod the Plaintiff 'recuperet debit preditt, 

83 and alſo damna pro detentione dicti debit., and there is no Mention 
8 6.4 of Coſts; the Plaintiff had Judgment, affirmed in Error. Damiia 


r Jac. 64, 69. imply Coſts. Where vn eff fattum is pleaded, and a Trial by 


Jury paſſes againſt the Defendant, the Judgment is, quod the De- 
fendant caplatur; otherwiſe not. | 


Cr. 417. Saunders 
verſus Fferby. N Aſhumpfit lies 3 an Executor upon a Collateral Pro- 
3 mile of the Teſtator; as upon the Teſtator's Promiſe to tlie 
Collateral Promiſes Plaintiff, if he will marry his Daughter, that he ſhall have as much 
oo by bg* C-- 4 for her Portion as any other of his Daugbters dad. Judged and at- 
—5—— firmed in Error. This Judgment is againt *ormer Opinions for 2 


cr Fie 455, 663. collateral Promiſe not broken | in the Lite of the Teſtator. 


2 ! 


. * * 
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CASE LXXXI. 


* 
AN. 
9 


| Night, thou haſt unbewirched my Child: Thee Words arc Cd. boys er. 
: | px . 8 us Cook. 
not actionable. Judged and affirmed in Error. a 


OY TOR I KR T7. 1 
Slaunder, Witch. 
— [ 


CASE IXxSH. 


The Plaintift counts in Maiunpſit, that where B. Was in- 14 Jac 
A. debted to him in 100 /. and he had ſued B. in Cνι, Domini © 5. Fn 
Regis ad placita coram Rege tenenda, whereas the true Style of Tn Nr rg 
the Court is ad Curiam Domini Regis coram ihſo Reve temenda, B. R. Afimpfit, Cen- 
and had arreſted B. that C the Defendant aſſumed to 4. if A. would nderiön. : 
not proſecute this Suit, that the Defendant at ſuch a Day afterwards C jc * 8 
would pay the Debt; the Plaintiff had a Verdict and Judgment, af- 554, 633. 
firmed in Error. For as for the Style of the Court alledged in Eo 
the Declaration, it does not vary in Subſtance from the true Style: Heb. 216. Bidwell 
And “ although there is no Cauſe ſhewn of a Debt due from B. to ers Cotton. 
A. yet it being only an Inducement, and collateral to C.'s Alſumnpſit, For Collateral 47 
it is well. And this Forbearance of Proſecution is a Forbearance Aue, fee 29 Car 
for ever: But paululum temporis, or for a ſhort Time; will not 
ſerve in a Declaration upon ſuch Aſſumpſi t.. 


at 


: 4 6. SS , 
a ' : * 5 Y 2 1 * 
2 8 4 — A 4 . 4 . - 
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A And HB. covenant with C. upon the Sale of a Park for 4 great? 
£ A. Sum f Money paid by C to 4. that the ſaid! Park ſhall be C 
ſur veyed by one tO be clioſen by . and another ito; be-choſen by Covenant, Notice. 
C. within a certain Time; and if the ſaid Park by the faid Survey | on 402, 
does not contain 300 Acres; ſo:much ſhalt be defaulked for each 11 Abel 
Acre, and repaid to C. C. appoints a Surveyor accordingly; A. does Cr. Jac. 297, 4 
not; and upon the Survey 20 Acres are wanting of the zoo; and 
the Covenant was to repay to C. ſo much for every Acre fo want— 

ing: C ſhall maintain an Action of Covenant againſt B. in this Caſe 

to give back the ſaid Sum to be defaulked, although B. had not No- 

tice of the Making the Survey: For he is a Party to the Covenant, 

Judged and affirmed in Error: e 


1 
| #F : \ 


* 


- * 4 
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; | po Os. iu. _— — Cr. 384. Dame Plati's 
tiff had Judgment, affirmed in Error. For the Bail ſhall relate cog, B. R. 
to che firſt Ha of Term Bill, Bail. 
SY | 48 ol. 333. 
Lal It VISION Hob. 70 


* the King's Bench, the Bill was filed 11 February; the Plain- 4 . 


CAS F 
— 2 4.4 


338 aha : Eighth Century. ; 


CASE LXXXV. 
13 Jac. Henire facias to try an Iſſue is returned by the Coroners of , 
Cro. 383. Lambe County; there are four of them, and only two return the . 
verſus Wiſeman. hr: ? 2 | A and Tad he 
Teofails, Retorne del ire facias; and the Plaintiff has a Verdict and Judgment: This i 


briefe. not Error. Judged and affirmed in Error. This was a good Cauſe 
ry . to“ ſtay the Trial; but not after Trial, to reverſe Judgment. And 
2 Rol. 673. this Caſe is now aided, if need be, by the Statute of Zeofails. 
Hob. 70. | | 

* Arreſter Fr. 


CASE LXXXVI. 


Gn. - Grant of a Copyhold in the County of @/amorenn in ales, 
8 37 So John A Parcel of a Manor there; whether ſuch Grant was made or 
Trial, Vine. not, is the Iſſue to be tried; the Grant was alledged to be made in 
Cr. Jac. 365, 486, Briſtol; the Viſne ſhall be from Briſtol, upon this Iſſue of Conceſſit 
re or Non; ſo upon Dimiſit: Otherwiſe of a Feoffment or Leaſe for 
Plow. 231. b. Life, where Livery is to be made; there it thall be tried where 

the Land lies: So upon Non concefſit by the King's Patent. Judged 

and affirmed in Error. JT | ITN 


CASE LXXXVVII. 


13 Jac. Leaſe is made to an Husband, Habendum to him and his Wife, 
Cr. 373- Wheadon n 7 Pp” 7 ; . 77 4 5 2 8 ; ty 70 

verſus Sugg. uni poſt alter ficut ſeri untur in Indentura & nominantur in 
Amendment, Done gr Fine; in Replevin the Bar being a Conuſance, and not an Avowry, 
1 * and a Demurrer upon it; Judgment was for the Defendant: Upon 
Fits. Feoffment, 107. a Writ of Error it was alledged for Error, that the Conuſance was 


5H. 4. 3. not ſufficient; for it ought to be an Avowry, and not a Conuſance, 
= 1A 78 by the Wife; and alſo it was aſſigned for Error, that upon the ſaid 
*  DPemurrera Writ of Inquiry of Damages iſſued, as upon a Nonſuit: 
Judged and affirmed in Error; that this Wife had a good Remain- 

der for Life; and that an Avowry for a Conuſance, or one for the 

ether, is not Matter of Subſtance; and that the ſaid Writ of Enquiry 

of Damages may be amended; for it is the Fault of the Clerk: For 

Judgment was entered upon a Demurrer, and not upon a Nonſuit. 


CASE LXXXVIII. 
13Jac. A Formedonof an Houſe in the County of Yi; the Preripe was 
Cr. 306g. Laine vor” Gardianis, &c. and the Writ of View was pr. dict Gardian 
Hoſpital de Ravens- this is amendable. Upon a Writ of Error upon Judgment given in this 
Yds I Caſe; the Record was well certified, and upon the Petit Cape the 
ce e Demandant releaſed the Default to the Tenant, who pleaded to Iſſue; 
Cr. Jac. 277, 306, and upon the Trial the Tenant made Default at the N Prins, and 
— this Default was recorded there, and Judgment given in the Common 

Pleas; and in the Entry ofthe judgment, inſtead of Com. bor. Civitatis 
was interlined: This is amendable after in null erratum eſt pleaded; 
and Diminution being alledged in this principal Caſe, the ſecond Certifi- 


cate ofthe Record was, that upon Default of the Tenant at the Summons, 
C I „ 


' 
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FRF e r 


the Demandant had Judgment to recover Seiſin: This Certificate 
was judged void: For it is contrary to the firſt, and tends to avoid 
the Judgment, which the Law will not ſuffer: Judged and affirm- 
ed in Error. VER. 25 VR 


CASE LXXXIX: 


ken at ſeveral Times, againſt the Defendant; the Defendant erde Mills * 
pleads not guilty; the Jury gives ſeparate Damages and entire Coſts. Hob. 6. 
One of the Slanders was not actionable; for it was that the Defen- Damages — ds 
dant had ſaid of the Plaintiff that he had poiſoned J. S. Modo de- ARion N 
functum, which refers to the Time of the Declaration only, therefore * 266. 
ill: The other Words were actionable. In the Exchequer-Cham- 88 3 . 
ber Judgment Was reverſed as to the poiſoning quoad the Damages; r. El. 533. 
and the Judgment was affirmed for the other Damages and entire Coſts. ., I. 25» 331“ 


A N Action upon the. Caſe was brought, for two Slanders ſpo- 15 Jae., > 


424. 


"CXxtr xc 


X Is indebted to B. in 200 , and C to 4. by, 2 Statutes; 4. de- 12 ae. 
+ livers thoſe Statutes to E. who pretends to be Executor of Cr. 342. Malley 


ry verſus Lane. 


B. after the Death of Y. this pretended Executor upon this aſſumes 15 H. 7. 2. 


to pay the ſaid Debt due to B. by 4. this Aﬀignment is lawful ; ung, Maintes 


altho no Aſſignment was made, or could be made to B. of theſe Thq % 


Statutes, ſo that he might ſue them; and altho' E. was not Execu- Hob. 4. 5 

tor to B. for E. might cancel them, altbo' he could not ſuc. Judg- C. Fl. 194. 357: 
ed a good Aſſumpſit and Conſideration, and affirmed in Error. Ho- ; 
bart 4. has the fame Caſe. To 9 


D E B T upon an Obligation; the Declaration was pro /exa- 
ginta libris, the Bond was for, ſexinginta Libris: The i Jae. 
Plaintiff had Judgment affirmed in Error. For the Words in the ©: 333 Markam 


Declaration andthe Bond are to the ſame Effect. Ps Cbügaten Variance; 


Hob. 20. 2 Rol. 147. Cr. Jac. 190, 290, 309. 


CASE XCIL 


1 Ords of Slander, 4. hath been robbed of Money and Plate, 10 ae. 
and B. had them, and will be hanged for the ſame: 'Theſe 5 | King ver 


Words are not actionable. Judged in the Exchequer-Chamber. 8 coax —4 Action, ſur 
le Caſe, Cr. Jac. 302. 536. Cr. Car. 572. Cr. El. 569, 904. 


Z CAS E 


Action, judgment, 


C A NE Cin. 


10 Jac. 
Cr. 327. Moor ver- 
ſus Goodgame. 


nn IR 3 Nevil's Caſe. Cole. Judged Fr affrmed in Er. 


Frakes e ror, that a Manor may be Copyhold, and a Manor notwithſtan. 
11 Co. 17. Sir ding, and be held by Cuſtom of another Manor: As the Manor of 
mg Sap Tk Warfield has been held of the Manor of Malgrace, Time whereof 
405. Memory, Gc. and upon Iſſue whether there be ſuch a Cuſtom or 


: Se. 12 not, a Trial out of the Mane of Waighave'\ is in 


CASE xl. 


T W. Prius, onſy one Juror ed 111 doh Circumflas 
Caſe. tibus. may be added to make a full ury ; and ſo it was done: 
e | 755 . If an. 7% be made upon the Panel, Nomina decem talium, it is 


Coke has this Caſe, void : ed and armed in Error. Juſtices of Ni Prius can- 


* r Dd Decem or Otto Tales, as in the Common Tn. 


Cr. El. 305. 
N CASE XCV. 


upon an Obligation upon a Condition, that where the 
had a Leaſe for Years from his Leſſor of certain 
re Land, that the Leſſee ſnauld enjoy this Land, during this Leaſe, 
Hob "7 without Eviction; the Breach was alledged in the Replication ina 
Er. I: 283, 314 Recovery of this Land by-4. by Verdict and upon a good Title ; 
425 the Iſſue was, that the Rbeovery was by Covin ; and it is found for 
ite Plaintiff; he had Judgment: Which t9as reverſed in the Exche- 
| quer. Chamber: For A. might recover this Land by Verdict and with- 
out Covin, under a Title derived from the Plaintiff himſelf; there- 
fore the Plaintiff ought to ſhew that A. had an elder Title to the 
ſaid Leaſe made to the Plaintiff, 


ro Jac. 
Cr. 315. 


Kerby 'D EBT u 
Taue Hauſaker. Plainti 


eptication, Title. 


& A S * XCVI. 
10 Jac. AN Abitrement concerning certain controverted Trees awadg, 
2 9 Thinne that one of the Submittants ſhould have the Trees, and that 
38. 78. „the other ſhould pay him 10 J. for them at ſuch a Time, or give 
Samom's Caſe. good Security; and does not mention what, and for how much: This 
l OE Arbitremetif is void for the Uncertainty. The Arbitrement was al- 
Cro. El. 432. ſo that the other ſhonld have for Houſe-bote and Plough- bote as 
Moor 3 59. much as they ſhould arbitrate at a future Time, 212, at the next Aſ- 
Hab 1. ſiſes: This alſo is void; for an Abitrement is a Judgment, and it 
Abitrement. ought to be certain, entire and perfect, and it cannot be made by 
. 
0 A E E XCVII. 
10 Jac. | | 
oy FJ e {1 E Plaintiff counts upon a Leaſe for Years, and Rent reſer- 
Verdict, Replication, ved thereon, and Rent Arrear, and for this Debt he brings his 
wen, Action; the Defendant pleads 4 wed. the Plaintift 27%¹ habuit in 
Velv. 227. 


Cro. Jac. 87, 133, the ſaid Land at the Time 57 the ſaid Demiſe; the Plaintiff 
221, 304, 315. 


_ replics 


KR. * 
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n CP 82 


S8 . 22 * — 5 
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_ 1 pt . : „ % 


replies quod habuit, and does not ſhew t his Eſtate 7s; this 
Plea is bad, and the Defendant might have demurred to it: But be- 
cauſe he did not demur, but joined Iſſue upon it, and this Iflue is 
found for the Plaintiff; the Plaintiff had Judgment, affirmed in Er- 
ror, For the Verdict has made the Plea good. 


i. 


Century. 341 


wr % 


X,Y , « 


% £ - 
* * —_ _ 8 


CASE e. 


1 Ejeftione firme, the Courſe of the Common Pleas is, where 10 Ja. 
i the Defendant appears, to count, and after Imparlance to make a Cas Sin. Merret 

* fecond Count by Way of Recital; but the firſt ought to contain Count, Common; Us 4 
+ the Subſtance of the Matter. In the firſt Count in this Caſe, the Bank, Fjefment. i 
| Leaſe is alledged to be made 25h of March, 6 Fac. and after- Cr. Joe 1055 96. 10 
wards the Ejectment, the ſaid 6 Jac. without mentioning the Day 

of the Ejectment; the ſecond Count mentions the Ejectment to 
be the 26 March, 6 Fat. and the Ejettione firms was brought in 
the 7 Zac. The Plaintiff had Judgment, affirmed in Error. A cer- 
E tain Day of the Ejectment is nor neceſſary to be alledged in the 
Count: It will ſerve to ſay, poſter, © 


TASE Ne. 


EB T was brought for 40 . at the P/uries Capias, an En- is Jac. = | 
| 1 . | | ts Er. 311. Lovelach | 
try was 724d? upon the Roll of the Proceſs, quod Quer” ob- ,h; * 
tulit ſe in placito debits go s. at the Exigent, the Defendant appears Continuances. 
and confeſſes the Action; the Plaintiff has Judgment upon it, affir- 
med in Error. The ſaid Appearance takes away all Diſcontinuance . 10 
and bad Proceſs before it; and the ſaid Words 40 f. in the cult W 
fe is ſuperfluous. Zed and nffirmed in Error. 


CASE C 


N Ejettione firme, the Entry of the Plaintiff after Verdict upon 19 Jace. i 10 
the Nie Prius, and before the Judgment, does not abate the 3 1 9 
Writ, and is not aſſignable for Er ror. The Fenire Faoias Was re- Venire Facias, Brief, ö vi 
turnable Die Veneris poſt Craſtin Purificationis : And well, to & Abatement de 
try an Iſſue joined in the King's Bench. The Plaintiff had Judg- Cr. jac. 261, 
ment, afirmed in Error, . i 
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Principal 


OF TH 


Matters. 


A. 


or not, &c. Page 15, 33, 35, 


41; 90, 955 106, 179, 183, 
206, 228 


2. 4 Writ abateable, when not Error 


325 7 
RE Writs by what Matter found. 05 


5. Where not to be by Death of one of the 
Defendants... 90 
. Of the Original, where it binders 
 Fudgment for the Plaintiff, 9 


3 

4. Writs Judicial do not abate for Form. 4.3 
"Þ 

6 


7. If by Acceſſion of Dignity to the Plain- 


tf. 


95 
8. Not by Death af one of the Defendants 


fr 106 
9. Nut where two brought Audita Que- 
rela, and one dies. 106 
10. The Difference where Replevin aud 
Quare Impedit abate. 124, 12 

11. By Plea of Matter after the laſs Con. 
Finance, or not. IT 


12. Of a Writ of Error, where by Re- 


piignaucy. 161 


13. In Dower, bythe Ad of God. 170 
14. Of Indiftments not by the King's De- 


miſe. 205 
15. Of what by the King's Demiſe. 308 


Batement of 77 rits, by what Pleas, 


Pppp . Acquittal 


16. IWhere not by the Entry of the Plain: 
tiff in Ejectmeut. Page 341 


Acceptance, where an Eſtoppel or not, 196, 


204 


2. Where it ſaves a Condition. 252 


Acceſſary. (See Damages 4.) 
2. His Relation to the Principal 12 
here one Appeal againſt all. 29 


Where no Exigent awarded agaiuſt 
him, till the Principal is attainted. 12. 
here Auterfoits acquit à good Plea 


3. 
4. Acceſſary of Acceſſary, when. 29 
5. 
6. 


for him. 12 


J. What Attainder of the Principal does 
ot prejudice the Acceſſ, ry in an Ap- 
Peall. 55 
8. If two arc Principals, Attainder of one 
of thei, ſhall put the Acceſſary to au- 


ſwwer. 76 

9. Where to be intel, on Indiftment ur 
3 575, 189 
After the Fact, not indidable before 

wt C9768, 177 

. In Robbery, if be ſhall have Clergy. 

221 


. . h * a ö 
Account, a good Plea therein before Au- 


_ ditors, ich was not a good Bar. 136 
5 Agent <W/012 it lies. 167 
: If it lies agaiiifi Executors for Money 

received for Lond desc to ve ſold. 


215 
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A Table of che Principal Matters. 


n 


Advowſon appendant excepted in a 152 


Acquiteal; of the Meſue. "Page 12 
2: For whom, and againſt whom. 13 
3. Judgment therein. 14 
Act of God, or of the Covert, will not hurt 

the Party. 180 
Action Tranſitory what. 10, 24, 31 
2. Many of the ſame Nature may be joins 
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. When it ſhall ſurvive. 35 
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49 
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56, 58 

8. Lies not againſt the King 78 
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10. Recovery in 4 former where it muſt ' 


Doe pleaded. 175 
11. Popular where to be brought. 228 
12. On the Promiſe of the Teſtator, and 
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296 
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« ewhen and hoc. 


285 
Admiral, where 70 fue. 


325 


s 
Abe, (where it lies, See Infancy.) 
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ee 252 
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3. Aſter Judgment of The Clerk's Miſtake 


in entering the Iſſue, &c. 140, 186, 
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written inſtead of Plaintiff. 7. 383 
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4. I bat bars it, or not. 75, 165 6. Lies not between Parteneys. * 
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6. Where Execution of a Judgment there- 142, 224 
in, muſt be prayed in Perſon. 137, 8. What an Affiſe 14. | 57 
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”. Releaſe therein frays 3 137 32, 6 2 
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the other. 135, 165 Plaint, or nat. 111 
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ther. 99 or not. 82 
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Ae may help a faulty Proceſs, Deprivation. 207, 210 
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2. May help a Di ſeaminuance of Proceſs, to be ſued. _ 209 
57), 341 5. Reftoring the Blood of ai attainted 
3. When the Parties are demandable. 81 Perſon, does not veſtore bis Lands. 
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Return, or not. 99 Attaint, for exceſſive Damages. 
5. Nr to bez when the Party not to toſe. 2. Where to be brought. 39, 89, 141 
04, 122, 126 3. What Furors to paſs therein. 89 
Appendant, a Foreſt may be to an Ho. 4 In what Actions it lies, 89, 228 
nO1r. 29 5. Alignment of the falſe Oath. 125 
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. 310, 311 5. Lies ot in Rediſſeifi in, &c. 181. 
Apprentice, by Stat. 5. Eliz. who to be, 8. In Lincoln, where tried, 188 
2284 9. Plaintiff therein when and how Pu- 
Approver, who may, or may not be. 84 ni ſbed. . 
2. In what Caſe he ſhall be hauged. 84 Attorney, (ſee Warrant 1.) bis Power 
Appurtenances, what paſſes ly it. 29 and Warrant. 52, 53, 283 
2. Land not appurtenaut to an Offiie 2. His Duty if falſely inſormed. 52 
5 hout Preſcription, 17 3. In what Caſes may attorn, &c. 91 
Arbitration, if void, the Bond is void. 116 4. His Privilege, being 2 aud im- 
2. Award to make Releaſes by Advice of priſoned at Weſtminſter 111 
I. S. good. 128 5. Cannot pray Judgment in Appeal of 
3. Arbitrators cannot refer to others, &c. Death. 137 
128 6. Dies aſter Ife, hzot Error. 179 
4. Award not well performed by Attor= y. How puniſhed if Ambidexter. 262 
. ney which ought to be in Perſon. 136 8. Cannot confeſs Villenage in his Client. 
5. Time Fo perform an Award, Il Tat? IS - | 
136 9. Is made by Admittance of the Court. b 
6. I, if Award larger than the Submi fo. — 31 
ſion. 2864 10. May maintain Debt for bis Fees: 
7. The Award void for Incertainty. 240 332 
Arreſt, which lawful, or not. 291 Attornment, what, where neceſſary, and 
Aſſiſe, of a Commote in Wales, 5 where hy Attorney. 91 
2, AF Darein Preſentment, of what it 2. I bers not neceſſary. 189 
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cipe. Page 100 
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. 100 
3. A IWrit in Nature of it. 109 


4. To diſcharge the Bail after the Prin- 


cipal has reverſed the Fudgmeut. 319 
Averment, what and when againſt a 
Te * 11 


2. Parol, if good againſt Deed of Re- 


cord. 66, 70, 166 
. Quz eſt eadem, when neceſſary. 92 
Good againſt the Sheriffs Return, or 
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uot. 94, 121, 122, 143, 181, 189 

5. vere not againſt a Record. 99, 162, 

6. 

T 
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216, 32% 232 

Nn given by Statutes. 108, 254 
Cannot be of a Truſt on ill. 115 
If Feoffee of Felon can aver that the 
Folouy wwas after the Feoffment. 128 


138 
10. Where of an Uſe or not. 195 
11. May be of a fointure. 208 


12. 1 Here neceſſary in Pleading. 213, 
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13. It of à Conſt eration paid in a Bar- 
gain and Sale. 247 


: 4 Of Aﬀets where Not neceſſary. .290z 


300 
15. In Covenant $\ MC: what ſufficient. 


305, 315, 316, 317 
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qué vie. + =S3% $27 
Antertbits acquit, or convict when a 


good Pla. . 160 


2. Il here a good Plea for an Acceſſary. 


IL 72 
Authority. See Juri ſdlictioun, Power. 


*&: Deputy cannot make a TI" 110, 


111 


. To ve bur ned pritthy. 13 55 201, 229, 


246, 283 

4. N or joined with an Intereſt, the 

Difference. 201, 215, 262, 263 
Award. See Arkitratias. 
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B. the Kenner f it in divers 
Caſes. -." 129 
2. Not 5 to a Felon convit. 219 
3. J allowed to one indicted of Felony,&C.. 


220 

4. Þ here the Bail ſoall „ an Audita 

Auerela. 319 
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Baniſhment, bar. Page 
2. Of the Baron, deſtroys not Doner. 
Baron aud Feme, where ber Act binds 
him. © 4 290 
2. Treſpaſs committed Fr ber an 23 
3. What ſhall be a Default in both. 26 
4. Where r of one, Dane of both 
5. In what Caſes to be ſued 4 "ic 
290 
6. "Oe of one, where: Durts he other 
6 
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 Chaitels of each other. 7z; 5, 238 
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fault. 79 
9. Where a Proteftion caſt for the Hus- 
band ſerves for the Wife. 380, 93 
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8 | 143 


12. Her N her Obliger is a Re- 


leaſe.: : © W 266 

13. Where. his T7 reaſon burts not Her In- 
E 100-1 02S 693886 
Her Marriage with the  Obligor to 

her Uſe, is no Releaſe. ' 221 

15. A Term in Truſt for her does not go 
=: fo tbe Husband. 4 4 245 


1 6. He cannot ſell à Term which ſhe has 


in auter droit. 26 
17. Where he may ſue alone in her Right, 


279 
18. Where fhe has no Blecgion, tho" both 
Hfates made during the Cover e. 


334 
Barretry, what. 247 
2. How puniſhed. tee een 
Baſtardy, what. eee 1.3326 


2, General, what Certificate ſufficient. 44 

3. When it prevents a Challenge. A - 

4. Baſtard cannot be born a Villath. 4) 
Baſtard, how puniſhed for The Murder 


5. 

of his Mot her. 47 
6. Child born before the ine fourteen 
Tears Old, if a Baſtard. 95, 289 
7. By what I ords named in a Deviſe, 


and well. | 239 
8. When LEE. and where. "280 - 
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2. Greatly revered in Law. EL 


3. When and bow might Dave for Ja: 
c.“ 366, 59 


4. Their Fee for Treaſon 22210 


Blood, iuberitable or not. 3, 203, 243 


Bond, avithbout a Conſideration govd, and 


no Relief in Equity. 109 
2. Of 
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date the Act done After. 10420 

. What not a good Plea FO 166 

6. ao saunot alledge he delivered it 
upon en a Stranger mays jap 
4. 166 
5. What is a poo Delivery, 195, 221 
8. Not releaſeable by Ceſtuy que Uſe. 222 
. Cannot. be delivered as an Eſcrow to 

a the Party. ' 328 
Breach of a Condition ill alladged. 340 
Brewer, 0 be Amen Within Stat. 
5 Eliz. 8 nk + TOd 
Burgage-Tenure, what. 407781114427 
BurroughrEoghth, bow aſterable. 220 


Ancelling of Deeds. (See Deeds. 3) 
C Capias and Capiatur when, and a- 
gainſt whom. 123, 264, 336 
Carrier: (See Felony. 5) 
2. Puniſhed for drawing with to0 many 
Horſes. > ©... 5 
Certäinty, what. neceſſary in Indiftments 
and other Adions, &c. 124, 196, 
202, 215, 328 
* What neceſſary in a Return, &c. 125 
3. In Declarations. 196, 341 


4. In a Verdict, what ſufficient. 262 
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5. By whom to 'te jhewn. 305, 306 
6. Neceſſary in Awards. - > $<$0 
8 rtificate, of a Fudge who is removed. 69 


2. Of a Taube 


aud certified. 174, 216 
3. By the Hands of Biſhop s Chancellor, 
well. 228 
4. of Aſſiſe, what, xc. 253 


. The Second, in Error and Dimini- 
"tion alledzed, wot to contradift the 


TE EY 335, 339 
Certiorari, between what Courts it lies, 
1147 234 


2. Nhat Proceedings it ſtays or ut. 181 
Ceſſavit, by whom to be brought. 143 
Challenge, 7o the Array, when. 11, 18, 
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13. Inſufficient, bat. 186 
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tered, | 220 


Chancellor Lord, fon vr Livings he may 
preſent. , _ | 292 


Chancery, 715 proper Juriſdicbin and 


Growth, ©» 58, 60, 162, 241 


2. Its Decrees not pleadable at Law, and 
Ho they bind. 108, 162 
3. Mill not relieve againſt a Bond g7ven 
+ without a Confideration, 109 
4. Huss from the Petty- bag; where tried, 
aud Proceſs thereon. 123, 134. 
5. Chancellor and Keeper of the Great 


Seal of equal Author ty. 225 
6. The King cannot maze & Court of E. 
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Chaplains, how many % alified, &c. 272 
Charters, their Contract ici. 33 

Chaſe, what. 8 316 
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25 he 21. thereof forteitabie. 190, 
2193 245, 293 


3. Trof thereof; if afſignabie. 244 
4. Truft thereof goes to the Executor in 
ec . 245 
Cheſter, Irrer theres Bom and by whois 
correced. "I, 240 

2. Writ of Error there, to % direct 
d. 71, 240 
3. Hirt in Fact there, where cbrrected. 
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_ 240 
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Civil Law, of what Force in Engl: nd; 
97, 117 


gen, Z bom allowed at Common Law. 


3. # ho — allowable: © © 


az. 
ges all ford Felenies.” 160 


MLA 221 


4. At what Time it may be allowed. 223 


Coin, increaſed in latter Ages. 39 
2. Treaſon and Miſprifion of Treaſon rr- 
latin to On. 1:74 217 
Cola tion, how different from W 

tion, &c. 281 
College, how this Ward enftrud. 229, 


Aeneas 


Gitour, di wecefſaby: 2 1773 305 
2. Its Effect in Pleading. 118 
Commencement ou, or from Yah a Day, 
da the Dieren. 136 
2. Of a Term from a void or impoſſible 
a foall Commence immediately. 
248 
3.1 70 » be: aſter FY End of two Leaſes, 
Hoco conſtrued. 2752 
Commoner, i be may maintain x Treſpaſs 
— 144 
Chndiee, Ads an Al ſe lies for it. 5 
Compenſation. See Recompence. 
Computation from ſuch a Day, how con- 
ſtrued. 
2. To the End of next Parliament. 246 
Conceſh, the Force of the Word. 34, 33 
Condition broken, or not. 16, 243, 252; 
253, 261, 340 2 
2. Void, if it defeats the Grant, not if it 
leaves ſome Benefit of it. 96, 243, 266 
3. MN Here impoſſi ble, and the ns re 
wo 8 . 
4 Bat Leſſee for Tears ſhall not alien. 
120 


S.-H 7 an Act neceſſary to avoid an 


| Eſtate. 121 
6. Not literally performed, Obligation ſa 
ved, or not. 128, 261 
That Tenunt in Tail ſball not mar- 

5. ry, void. 


8. Mhich good or not. 243, 252 


9. How well made under the Statute of 


Uſes. 252 
10. When a Proviſo makes a Condition, 
Orb 
11. How ſuſpended, or not. 253, 254. 
12. Subſequent, where not pleaded. 260 


13. In the Di qunctive how conſtrued. 279 


3. * For Parr 
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r againſt wo, and one makes 
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252, 266 
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2. Cannot be of a Thing wot in eſſe. 234, 
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Conſent of Parties, where it cannot alter 
the Law. 159, 310 


Conſideration, which good, and to what 
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307, 317, 319, 324, 330, 337, 339 
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Default. 527 
Judgment therein. ns 
3. Action in Nature of it, when. 49 
Conſtableſhip of England / is Grand Ser: 
Conſtruction. See Grants, Patents, Sta- 
tutes, Wills. 
2. For Words, (ſee each Word in irs own 
©" PIKEE.) ; 
3. Of aComtinuance. © 13280 
4. Of a Deſcription of Land in Ejeci- 
ment. 4 
Conſultation, what and when grantable. 
"273 219 
Contempt, in difobeying the Privy Seal. 
220, 246 
Contingent Remainder (ſee Remainder. 
3, 4-) 


Continnance, is to a Day certain. 7 
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Page 183 

Comrarieties in Contracts, &c. make all 
Doiq. 96 
©: In 7000 Certificates, the latter. ward. | 
338, 339 

Contribution, by whom made, and bow. 


Conveyance an approved. Method. 250 
Conuzance of Pleas, if the Tenant vo + 
the Claim, the Effect thereof. 


2. Claimed by two Patehtees. 15 


3. does not extend to Aliſes. 31, 33 
4 When allowed, . does not remove. the 


Record.” 31 
5. Of what Pleas in the Univerſties: 
117 


6. In Mön when ty be or not. 338 
C oP of Court-Rell, what grantable: there- 

. by. 274 
2. See Dominus pro tempore. 
Cornwall. See Dutchy of Cornwall. 
Coroners, their Power and Office. 85, 


177 
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2. Corotter or nt, how tried. 90 


3. Indidtment ſuper viſum of a Body bu- 
"ried and dug ups if good. 4 62 


4. Indictment before him bow to be. 202 


5. How many of them to return a Writ.338 


Corporation aggregate how made. 205, 
| | 270 | 
2: How bound. + 10, 270 

8. Where it binds the Succeſſor. "tir 83 


Continues, though its Name changed, 


99 
. What Ad by a Mayor binds the Cor- 
_ Poration, 131, 152, 163 


Aggregate cannot preſent its Head to 
a Church. 880 


4. 
3+ 
| 6. Cannot be ſeiſed to an Uſe. 195 
7˙ 
8. 


Where its Miſnoſmer avoids a Leaſe 


or uot. 2214, 233, 235,276 

9. Where, and what Miſnoſmer does not 
avoid a Deviſe to it. 31 

10. "What Alteration does deſtroy the for- 


mer. | 235 


11. By whom to be viſited. 270 
Coſts againſt whom, and in what Caſes. 
1615 281 


2. None in Quare Impedit. 324 


1 Implied in a Tudgment for Damages, 


336 


Covenant real, what. 241 


2. Follews the Nature of an Eſtate, 262 


Covin makes a Man a Difſeiſor of his 
own Land. 7 


* * 


2.1 Puniſhed in as Aion in. tbe N ature 


A Conſpiracy. Ly! - "Page 49 


3. Avoid a Feoffment, en. 49 
4. Prevents a Remitter to an iunocent 
Id Want. 193 
5. Dower obtained T) y it, ot xt good. © 193 
6. In levying a Fine, avoids it. 253 


7. Charges an eee after Re- 


docat ion. 635288 
Count, what ſufficient in Treſpaſs for 
Cbarters taken and detaincd. 20 


What ſufficient in Detinue of cler. 
fers. 


What ſufficient in in an # Iifurmatio ? 1 2 
King, &. li, $23 


Hat ſufficient in Covenant. 305 
Di fer, from a Plea," how. Sas, 331 
Wren { pecially to «Hoes Taftatene 


2. 
3. 
4. By Executors for an E {cape. 300 
G 
7. 


322 
Courts, to be reverviiced. 8 


2. How their Courſes differ. 116, 119 


269, 295, 325, 332, 341 
3. T bei Autiquity and Privileges. 131 


4. See Pipowder, Leet, Tourn. 


5. IWhich intended in penal Statutes. 228 
6. Courſe of Courts is Law. 240, 269, 295 
Cuſtom of London bow tried. 21, 83 
2. In Oxford, for Poſſeſſion. 21 


3. of Londvn, which good. 83, 138, 


139, 231, 238 


4. In London for Devi ſes. 11 

5. How to be pleaded. 138,139 

6. Which goes with the Land, bow al- 
terable. 229 
J. Of Copybolds, what good. 274 


8 and Cuſtomers, «here Cuſto- 


mers liable to be ſued by Me Judges. 167 
2, Forfeiture for Nonpayment of ow. 


191 


z. Caſe where the Forfeiture ſhall not be. 
207 


D. 


D . eucreaſed aſter Verdi. 6 


2, Where the Court may increaſe or 


diminiſh them, or wot. 68 

3. Until what Time to be recovered in 
different Actions. 6 

4. Acceſſary Damages may be found by 4 
Fury of a Foreign County. 29 

1 Groſs, in Detinue for ſeveral Things, 

when good. f 112 


6. Il ben 
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6. When entire 1 be. Page 112 
di Ain Quare e e when i or oy: 206, 
281 

8. When intire in Affumpft, ar al. 

264 

. By Furies in Treſpaſs, where the 

»- Plaintiff has bis Rlection. \ 269 

10. Part releaſed, and Jung for the 
Re ſidue. = 2838 
11. In what Actions, or not. 288 


1 ee and Coffs entire well. 293, 


339 
13. iure for ſeeral Wards where well, 
301 

14 Nr ts be taxed in a Rikeriey of 
treble Value in, Debt for Tithes:\. 326 

15. Intire againſt ſeveral Defendants.3 17 
16. Entire on tuo Aſſumpfits, and Well. 
331 

17. Where the Fury has an Eleftion in 
F On. 333 
18. Imply Coſts. 336 
Day of Payment, whore it makes the 
King's Collector liable. 167 
Debt, maintained on a Deed importing 
. a Receipt, Ke. 195 
hat Delivery of Money or Deed 

- creates it. 195 
3. Aud Aſſumpſit "Ws they differ. 333 
Deceit. (See Default. 2.) where the 
Tenant ſhall have it, and a Writ of 
Error at the ſame Time. 69 
2: In ſelling the ſame Land twice. 107 
3. On a Recovery by Default, the Te- 
nant not ſummoned. 113, 121 

4. The Writ and Proceſs, and whence it 
 tſſues. 122 
Dedi, F it creates a Warranty. 35 
Dedimus poteſtatem. See Fine. ; 
Deeds, where to be ſhewn in Evidence. 
| 1892306 
2. What are pleadalle. 26 


3. Where not to be cancelled, tho found | 


falſe by Verdict. WY 7. 
Avoidable by Infancy,Covertur e Fraud, 


4. 
Razure, Dureſs, &c. x 66 
5. . Bere neceſſary for a Rent in Groſs. 
183 
6. Nhat will maintain Debt. 195 
5. What a good Delivery. 195, 221 
8. May be made by a blind Man. 222 


. WW. 5 Razure ſhall avoid a Deed. 232 

10. Shall have a reaſonable Conſtruct ion. 

241 

11. Neceſſary to paſs Lands. 245 

12. Taken ſtrongly Saif the Grantor. 

255 
2 


* 4 


2. Remedy for Tenant, if not ſummoned, 


Defaulr, Land loſt thereby or not. rage 20, 
142 


| 27, 69 

3. Of one Deſendant in Conſpiracy "bin. 

ders: nos eee againſt the other, 
ſe 


; When the Inque? 2 be rakey 2 ; 


75 ont, or tt. 68 
5. Where better: for the 2 enaut then ah: 
Appearance. 80 
6. On what\Plea an Inqueſt ſhall be 2 

Len, by Default or not. x 
7. Where it is an Eftoppek 11z 
8. By Default the. Defendant loſes his 


Challenges, not his Evidence. 119 


9. In Quò Warranto, 20 Judgment A. 


nal. 141 


10. In Appeal of Death peremptory. 165 


Delay, avoided by the Law. 19, 179, 


180 
2. T avoid it, the gt beld to bis 


Piea, ben ꝰ 


115 | 51 
Delivery, what ſufficient. 195, 221 
Demiſi, zts Force. 355 291 


Demurrer, where it cannot be waiutl 


without Conſent of the Court. 128 
2. Special where neceſ. 19. 133, 306 
Denizen, ? 6 ob 


3 

Deodand, hat ſhall be fo adjudged ar 
N 6435 185 

Deputy. (See Authority. 2) (Principal. 1) 


2. Who can make one. 229 
Detinue for Writings, and Carniſom ent 
een, e 
2. Recovery therein. 1595 288 
3. I here it does not lie. 20% 


4. For a Bond, the Judgment therein.” 
320 


Deviſe of Land Jo two to be fold. 4 
2. To Heir Male, what Male ſhall take 


thereby. 81 
3. Of Lond in London, the Cuſtom. 115 
4. Of Land to be in Writing. 1606 
5. F revocable by Parl. 


| 166 
6. Of Land to be fold by Executorsg 4 
Diſſeiſin and Diſcent does not toll 


their Eutry. 184 
nm. Veullee under it, bow in. 184 
8. Sale under it, by whom. 187 


9. What conſtrued not within the Statnte 
of Chantries. Wo 1. 

10. Of Land not cognizable in the Spi- 
ritual Court, 215 
11. Of Land by what Statutes given. 215 
12. With a former Feoffment, prevents 4 
Remitter of the Heir in Tall. 227 
13. To 
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I 3. 3.801 0 charitable. Uſes how 0 
Füge 233 

14 To a Baſiard by what Name good, or 
not. 239, 289 

15. Conferued according to the Intention 
of the Teſtator. 217 


16. Conſtrued according to Rules of Law. 

294 

Difference, what immaterial. See Va- 
riance. 


Diminution, where rb or Not. 


140, 338 
2. The Writ 78 a Certiodarl, — 1164 
3. Does not lie aſter in nullo Erratum 
pleaded. | 104 
Tater, Se Deceit. 
Diſcent, tothe whole Blood from him who 
PF e IS 
ene Caſes where it lies or not. 
| | 56, 58, 142, 143 
2. For whom it lies. 142, 143, 230 
3, Where it ſhall extingutſe an Annuity. 


236 

Diſcontinuance of Proceſs, what. 57, 
59, 309 

2. When Error ä 23, 62, 102 
3. None of a Writ of Error. 25 
4. By caſting a Protection. 26 


5. Aided by Appearance. 5, 59 
6. Not aided by Stat. of Jeofailss where 
the Judgment is on Confeſſion. 102 
7. By Non-venue of Fuſtices, when- or 


n ot. 228 
8. O Eftates, what is, or not. 276 
9. Its Hffect. 309 

Disjunctive, an Office therein void for 

OE Imcert amy... 328 
Diſpenſation, which good for Pluralities. 

214, 300 


2. Where, « and to whom to be granted. 


72 272, 2733 300 
3. Where it comes too late. 273 


4. For what Things void. 308 


Diſſeiſor, to be onfeed by Reverſioner, 
Wen. -C2 


2. M ho ſhall be ſo deemed, or not. 253 
3. What. Ad hy bim good, or not. 26 


Divorce a vinculo its Effect. 268 
Dominus pro tempore of a Manor, what 
he may well grant, &c. 216 


Double Plea. (See Plea 1, 2, 12.) 
| Dower, of what Seiſiu and Eſtate. 105 
2. To the Wife of a baniſhed Man. 4 
$6: Of a Rent-charge, ſuſpended. 4 
4. Againſt whom to be brought. 4, 5, 284 
5. Favoured in Pleading. CRY 
6. Aſſignment thereof, when good. 9 


Trial there before whom. 


7. When bound, or not. Page 36 
8. In e bars Dower in England. 
41 
9. 2 Damages recovernble therein. 
45 
10. Protection lies not therein. 48 


It. Where favoured in Law againſt the 
King. 


12 
12. How fuſpended, or not. 1 
13. The View grantable in it, or not. 
106 

14. Te IWrit abated by the Ad of God, 
where. | 170 


15. The Heir vonched, demands and de- 


nes the Lien, it ſball be tried before 
the Demandant has Fudgment. 116 


16. [Jad by Covin, not good. 193 
17. When barred by Jointure, or not. 208, 
. 

18. Lies againſt an Infant. 28 
Drunkenneſs, when a Caſe to bind to 
the good Behaviour. 173 
Dureſſe, a good Plea to avoid a Deed. 
166 
. Hill avoid a Patent. 225 


4 Exerciſed on the King is Treaſon. 225 
Durham, the Biſhop has Jura Regalia. 
88, 237 
298 
Dutchy of Cornwall how ſettled. 280 
Dutchy of Lancaſter has Jura Regalia. 


27, 160 
2. When annexed to or ſævered from the 
Crown. | I 60, 224 


E. 


: Eke Courts. See Furiſdifion, 


Spiritual Courts. 


| Ejectment, what was recovered therein 


e . 67 
2. The Uſe and Abuſe of it. 67 
3. Deſcription of Place, what ſufficient 

therein. 141 
Election, where it binds, or not. 15, 16 
2. When it muſt be made. 16 


3. Preſumed by Length of Time. 47 
4. Belongs to the Grantee, when ® 245 


5. Of Damages, where it belongs to the 


Plaintiff. | 269 
6. In Corporations, may be by a few. 213 
Elegit, where it does not lie. 207 
2. An Extent thereby, aſſignable. 269 
3. Extents bow to be made. 318 


Rrrr Emblements, 


b 
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Pntbleiments, where the Diſſeiſce ſhall 
Have them. Page 204. 
Encloſure, 7 reſpaſ's for Default ther 77 
Where it lies, or not. 161 

Encreaſe of Damages. (See Damages. 

. 

Enemy, not puniſhed as a Traitor. 216 
Enqueſt. See Inqueſt. 

Entry, how tolled. 16 
2. IVhere not tolled by a Diſſeiſin, and a. 
Diſcent caſt. 18 
3. Where congeable after Diſſeiſin. 226 
4. Not neceſſary to perfe# the Eftate of 

a Deviſee. 227 

5. Of the Heir congeable er Aliena- 

tion by Tenant by the Conrteſy. 328 

Equity. (See Contribution.) 

2. In Value of Land at differem Times. 
35 

3. Tobe regarded in Judgments. 58, 60 
4. In conſtruing Statutes. 225, 226 
Equivalent. See Recompence. 

Error, Writ of. (See Writ 2, 3, 5.) 
2. By whom to be aſſigned. 21, 24, 09, 
: I61, 206, 256, 257, 324 
3. Between whom to be aſſizned. 69, 


179 
uf In Parliament how brought. 22, 244, 
| 1 302 
. From Ireland. 22. 


6. By Diſcontinuance, &c. 
+ Writ A Error cannot be diſcontinued, 
8 


= - 


8. What are Errors. 25, 32, 71,116, 
Kane 191, 259, 283, 291,297, 
300, 335 336 


9. What is not Error. 32, 71, 99, 175, 


179, 191, 244, 259, 286, 299, 301, 
2320, 323, 335, 336, 338 
10. In Cheſter. (See Cheſter. 1, 2, 3) 
11. In the Cinque Ports. 2 Cinque 
„ 
12. In Wales. (See Wales.) 


13. In the Attainder of a Principal, does 


not aid an Acceſſary. 


752 
14. How to be brought againſt the firſt 


r 4a after Judgment had in a 
cire facias. 
15. Where Error brought ſtays the Pro- 
ceedings on Sci. fac. 74 
16. Where the Court will proceed after 
Error brought. 174, 180 
17. What is a good Aſſignment of Error, 
: or not. 84, 98, 125, 140, 259, 286 
18. Fudges uct bound to ſearch for Er- 


YorsS, 


19. Error not to enter what was done 


4 | 


28. In Fatt, only one can be afl. gned. 140 


30. Not to be denied in Civil Caſes, o- 


23 


39. Where the Reverſal of the firſt Fudg- 


40. Lies after a Retranit, not after a 


Diſclaimer. | 283 
41. From B. R. to the Exchequer 
| Chamber. 291, 203 


13» 74 


84, 159 


» 


before Adjournment in Afile Page 

86 

20. here the Original varies from the 
Regiſter. 86 
udgment therein what. 86 
Vrit of, no Superſedeas after Ca, 
we 0 executed. 92 
23. Cannot be aſſigned contrary to the 
Record. 99, 301 
24. Two bring Error, one dies, the Writ 
Azbates. > TOS 
25. Where neceſſary, or not, to reverſe on 
Outlawry. © 1416, 119 
26. Where it lies, though the Defendant 
confeſſes the Action. I 34. 

27. In London how brought. 139 


o— 


29. To reverſe an Outlawry in Felony, 
how to be alledg:d, &c. I 65 


therwiſe in Criminal. 165, 166 
31. When to be afjizned. 165, 166 


32. In inferior Courts of Record, where 
r 174 
33. Mhere grantab le in Caſe of Delay, or 
„ N 
34. Death of the Artorney after Iſſue 
Joined, not Error. I 79 
35. After Verdict, the Want of Warrant 
of Attorney not Error. 179 

36. Record not removed in Time. 180 
37. When aſſizned, in that which was 
for the Advantage of Plaintiff in Er- 

” Fwy 211, 256, 283 
38. To reverſe a Fine or common Reco- 
very, ought to be eſſential. 255 


ment reverſes the ſecond, or not. 259 


42. Quod coram vobis reſidet where it 
lies or not. 293, 302, 306 
43. Lies only PE him who is damaged, 
324, (but ſee Sect. 37.) 
Elca pe voluntary, its Puniſhment. 30, 31, 
111 
2. Negligent, its Puniſhment. 30, 31, 
| 111 
3. Where to be brought, &c. 135 
4. When at large by Habeas Corpus, if 
chargeable or not. 213 
Eſcheat of Land to the Lord in Petty 
Treaſon or Felony. 125 
Eſcheator, writ to him itt Caſe of Out- 
awry: 119 
Eſcrow 
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Eſcrow mot to be delivered to the Party 
himſelf. Page 328 
Eſſoin, Of the King's Service, its Effect. 
27, 93 
2. Of the King's Service, how caſt. 93 
3. I here it lies, or not. 191 
4. Error to reject it; not ſo to allow it. 
191 
Eſtates, their Creation and Preſervation 
favoured in Law. 279 
2. Created by Act of Parliament which 
could not otherwiſe be, &c. 280 
Eſtoppel in Pleading. 63 
2. By Action tried, where Recovery by 


3. Feoffee of a Felon where eſtopped, or 
not, to ſhew that the Felony was done 
after the Feoffment. 128 
4. A Man eſtopped to gainſay his own 
| Deed, or not. 163, 254, 255 
5. Prevented by a Recital in the King's 
Grant. 196, 204 
6. On what Eſtate it operates. 254,255 
7. By Fine bars the Heir in Tail. 275 
1 9. By Appearing and Pleading. 335 
= Eviction, of extended Lands, if a new 


Evidence, «hen Deed to be ſhews. 19 
2. What good, on plene adminiſtravit 
Pleaded, or not. 188, 189 
Exceptions Bill of, the Uſe of it. 32,01 
2. Where neceſſary for Miu ment of Er- 

ror. 71 
3. No Need of Sci. fac. to the Judges, 


Exchange , lies of Land in England, 
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and Land in Ireland. 41 
2. When, and by whom avoidable, or 
„ot. 124 


CORES 
8 * , 


ceſor had not entered. 249 
Execution againſt a Priſoner muſt be by 
Ca. Sa. or prayed of Record. 165 
2, At the King's Suit, removes the Body 


Common Perſons. 170 


their own Poſſeſſion, when. 44 
When to warrant a Leaſe, &c. or not. 


35 
Deviſe of Land to two Executors, to 
725 if one can ſell. 44 


ſtred . 69 
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Defanit had not eſtopped. 113 


8. When only perſonal. $30 - 


Extent ſhall be. 163 


if the Parties acknowledge it. 78 


3. Where the Land deſcends though An- 


with the Executions at the Suit of 


Executors (See Count. 4.) declare of 


Their ſeparate Power over Chattels. 


44 
How they ought to plead fully adinti- 


6. Where one may anſwer without the o- 


ther, or not. Fage 78, 106 
7, He that does not iutermeddle ſhall not 
be charged. 106 


8. Where he that does not prove the Will 
ſhall be named Plaintiff with the other. 

4 107 

9. H chargeable on the ſimple Contract of 
the Teſtator, or not. 144, 268, 290, 336 
10. Liable for what be receives of the 


King's Revenne. 167 
Ii. I here the Teftator's Goods become 

the Executor”s. 188 
12. Cannot retain Land and pay the 

Value. 189 


13. In what Order to pay Debts. 254 
14. Made chargeable on what Conſidera- 


7101. 290, 292 
15. Judgment againſt him bow to be. 
318, 320 


Exemption of ſome from Taxes is Op- 


preſſion. 


79 
Expoſition. See Construction of Words, 
&c. 


Extent, See Evif7on, Elegit. 


 Extinguiſhment a Revivor. 20, 318 


2. If a Palatinate forfeited for Treaſon is 


extintt in the King, or not. 160 
3. Of an Annuity by * of fu- 
ture Service. 236 


4. Of a Copyhold what is, or not. 318 


F. 
Alſe Impriſonment lies where it was 
coram non Judice. 327 
Falſe News how puniſhed. 0 
Falſifying Recoveries by whom to be, and 
> 108 
Felony, what is not. 233 30 


2. A Biſhop when degraded for it. 37) 
3. Where a Man may ve a Felon of bis 


0W7 Goods. 56 
4. To fteal young Pidgeons, Wc.” 2385 
5. It a Carrier who breaks open Boxes, 


QC. "TOE 
6. In a Servant who goes away with his 


Maſier's Goods. 132 


7. Reſcous of a Felon, is Felony. 11x 


8. J Felon may hade Counſel for Matter 


in Law. 171 
9. In Stealing reclaimed Fouls, &c. 193, 
204 


10. In Killing a Teo attainted. 199 


11. Felon 
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11. Felon Convit , not bailable. Fage 


219 
Fieri facias, what a good Sale under it, 
or not. 264 


Fine, who may plead that the Party to it 
_ bad nothing in the Land. 12 
2. Scire facias to execute it, where it 


does not lie. 18 
3. The Record of it not removed in Er- 
a HE, 62 
4. The Stat. 4 H. J). of Fines. 87, 192 


168 

6. Autedate of Writs uſed therein. 169, 
| 227, 258, 279 
J. e whom acknowledged, and De- 
dimus when and where neceſſary.169, 


5. Of greater Force than a Feoffment. 
6 


227, 279, 280 


8. Whom it bars, or not. 192, 274. 
9. Proclamations thereon, when they may 

be, and how many. 193, 221, 154 
10. The Uſe declared afterwards. 212 
11. Levied by Covin, does not bind. 253 


12. The Eſtate paſſes by it, not by the 


Doeed to lead Lies. 254 
13. Levied by Leſſee for Nears, void. 
254 

. I hen the five Tears incur againſt an 
ant. 266 
15. Sur conceſſit by the Remainder Man 
in Tail. 321 

16. Conſtrued as a Grant. 332 
Flight found, if traverſable, and by 
whom. 4.2, 43 
Forbearance, where a good Conſideration 
wn Afumpſit. 
Force gives a Fine to the King. 303 
Forcible Entry, &c. well brought in the 
Copulative, though the Statite is in 


the Disjunttive. I18 
2. Before whom inquirable. 197 
3: Pun:ſhment thereof. 197 


. Reſirtution therein by whom, and how 
granted and ſuperſeded. 221 
Foreign Attachment. oy 
Foreign County. (See Acceſſary. 1) 
Foreſt, Grantee thereof his Intereſt 
therein. hy 215 
2. Appendant to an Honour. 218 
3. What the Freeholden there may do, or 

not. 230, 266 
4. M. ven and how — to a Subject. 
: 316 
Forfeiture, for aliening without Licence. 
56 
2. In Petty 7. reaſon or Felony. 125, 219 
3. Feoffee of a Felon where eſtopped, or 


4+ 


3015 330, 337 


not, to ſhew that the Feoffment Was 
e the Felony committed. Page 


128 

1 Homicide ſe defendendo. 188 
5. Was not of an Uſe at Common Law, 
| | 190 
6. For Non-Payment of Cuſtoms. 191 


J. In High Treaſon. 251, 286, 287 
8. By a Fointreſs for aliening. 255 
9. In Premunire how far to extend. 28» 
Forgery, of Cuſtoms and Services how 
puniſhed. 240 
Formedon, where it lies for the Heir af- 
ter a Verdict againſt bis Anceſtor. 
113 


Founder of a Corporation, who? 270 


Franchiſe, who may counterplead it. 18 


2. The Effect of the os each Way. 


18 
3. Con ſance therein. 34 
4. When to be claimed. %S * 
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bow conſtrued. "KF 


Plea, (See Repugnancy. ) double, where 


allowable, or not. 757 306 

2. Double, when cured, 21 
5. W hat good to an Indi ment of Felony. 
45 


What good to an Inditinent or Appeal 
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in whoſe Cuſtody. 223 
Privilege, not to be pleaded after an Im- 
parlance. | Re 31 

2. (See Parliament. 4. Peers. 1.) 


3. For Suitors in the Courts above, to 2 


allowed cr not, and how. 172, 173 
Proceſs, faulty when aided by Appear- 


ance. . 
2. In what Caſe it mf be right. $7; 59 


3. Diſcontinuance of it aided, how f 5), 
$9 


4 If difcontinned by the King s Demiſe. 


308 
5. Te Abu ſe of it, Where aZimable. 


320 


| Prohibition, 7 les if Spiritual Court med- 


_ dles with Temporal Matters. 87, 305 
2. I bere A 87471 7s for the fourth Part 
ie Tithes or more. 108 
Uuuu 3: If 


1 
Priſoner, F Furor or Party ts Priſoner. 


* Wes " Wer IR fer. 5 - 
© oY * — 1 » ** A. 
n 


b ee e — 


——— 


1 Table of the Principal Þ 


; 
3232 © Berne. - 3 
2 2 — TP N 
- ow 


Matters. 


7. — —— — — nth 


__ the Spiritual Court medales with a 
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4. Lies not for Service in the Kingdom, 
bor in Places in Peace. 66 
5. When allowable or not. 85, 945 108 
6. Where it does not lie. - hs 
». The Uſe of it. 10 
8. Cannot enlarge a Priſoner i in Execution 
for Debt. 213 
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4. Brought againſt the Biſhop and others, 
what Tudgment. 10, 39, 258, 259 
5. When it lies. 1, 11, 108, 199, 2008 
* „ 1 
6. The Force and Effect of it. | 15 
„j. Againſt two. | 
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prevents an Eſtoppel. 196, 204 


2. In the Grant of a Subject, where it 

does not prevent an Eſtoppel. 255 
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Leaſe for Life, is good. * 
2. How it differs from a Reverſion. 248 
| 5 Contingent, how to be ſupported. 248, 
276, 277, 328 
1 Contingent, how deſtroyed. 276, 277 
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tiff's Title, or net. 183 
Repugnancy, between the Plea aud E- 
videuce, ill. 195, 280 

2. In e to he avoided. 21, I's 
205 
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Puniſhment for not making it, 123 
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ment or not. 100, 101 

5. In Error in Quare Impedit for either 
© Party. © 206 
6. Onght to follow the Original in the 
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45 18. Summons ad Severance per tot'.) 
Sheriff or not Sheriff, how tried. 90 
2. Of two Writs, which to obey. 7 
3. Ought to obey a Writ of Common Law, 

before a Writ of Chancery. 65 
4. Where the Sheriff of an adjoining 

_ County may execute a Writ. 5 
5. Under-Sheriff may be made by Paro. 
6 


69 


Deceit lies againſt him, if the Tenant 


was not ſummoned. 


| 9 
7. Proceſs regularly is directed to him, 
ot to the Coroners. | 99 


8. May be laid aſide as to the Venire on 


Suggeſtion of the Parties. 99 
9. His falſe or inſt ficient Return how 
puniſhed. 99, 109, 172, 332 


10. Averment againſt his Return, (See 
Averment. 4.) 


4 


Il. V5 here. eres for Returning * 
mall Iſſues. Page 164 
12. Returns ny twelve Furors, amerced. 


| 2 
13. When he may diſavow Fog e Return f 


a Writ or not. 220 
14. How be is appointed. 2'9 
15. It Reſcons excuſes him. 231 
16. What Sale by bim binds or not. 264 
17. Action for a falſe Return where and 

and by whom. 332 
Shewing of Deeds or Patents where 116. 


ceſſary or not. 305, 316 
Sirnames. See Surnames. 9 


Slander (of the Publick. See Falſe 
Nes.) See Words. 
2. Of a Title, what is, or not. 247 
3. Of an Attorney. 262 
4. Hell laid, without ſaying malitioſe. 
Fr 268 
5. Of a Pe; fon what Deſcription 7 . 
ci ent. 297 
6. By maliciouſiy indicting. 300 


Socage in capite, hat it was. 12, 329 
Soldiers, Fa in them not to ſerve, 
when ? 272 
Special Property. See Property. 
Spiritual Courts. See Juriſdiction. 
2. Suing there, when Premunire. 198 
3. Their Sentences to be credited. 289 
Spiritual Perſous, the'r Privileges. 209 


2. Their Power over their Eftaies. 235 


Stannary Courts. 323 

Statutes, how to be expounded. 2, 224, 
225, 226, 229, 232, 233, 238, 245, 
246, 272, 288, 340. 


2. Whether a Statute in the Amati ue 


can repeal an affirmative Statute. 89 
3. Penal, hen conſtrued by Equity. 


101, 238, 288 


4. The Words of them, when and how 


to be purſued. 118,135 
5. General and particular, affirmative 


and negative, how conſtrued, 120, 


233 
6. King and Lords caunot make a Sta- 
Tue. 177 
n. Which conſtrued frictly. 185, 186, 
236, 272 


8. Special, when they repeal each other, 


or not. 14199, 2 


9. All the Subjeds are Parties. 225 
10. Penal, 15 Pegalties where to be re- 


covered. 1 1 3 

11. Which concern the Prince of Wales, 
are publick Acts. 280 
12. Continae in Forge, thy) the Records 
aefiroyes. ET 1 
. Statutes 
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Statutes Merchant or Staple, when to be 
certified a ſecond Time into Chan- 
cery, or not. Page 163 

2. The Proceſs in them, what, 163 

Stealing any reclaimed Fowl, tis Felony. 


| 193 
Striking 1 Weſtminſter-Hall, Ec. bow 


Dani ſhed. 43 
Summons and SCVerance 771 Rawſhment 
of Ward. 24 
2. Jn what Caſes may be. 40 
3. Their Effe®. os 

IWhere between Parceners, 42, 211 


5. Where the Tenant not ſummoned fhall 
not loſe his Land. 98 

Superſedeas, Caſes where it lies. 58, 60, 
93 

2. (See Error. 22.) 

3. When deliver'd carly enough. 92 

4. When grantable againſt a Capias pro 

fine. 119 


5. Snperſedes the King's Poſſeſſion, where 


he has no Title. 1235 127 
6. Of Privilege, where it lies, or not. 131 
. In Quare Impedit of the M rit to the 
Biſhop. 206 
8. M here it does not lie. 218 


9. Of Reftitntion in Forcible Entry, by 


<ohom to be granted. 221 
Supplicavit againſt a Peer. 


Surety of Good Behaviour, it's Extent.173 


2. Where Drunkenneſs is a good Cauſe 


to demand tt. 173 
Surnames. Their Origin. 81 
2. Not a Conſideration to raiſe an Uſe. 81 
Surpluſage, does not vitiate. 44, 50, 

188, 191, 223, 266, 297, 304, 322, 
3325, 326, 341. 

2. Does not help a Verdict, tho" it might 
have been well pleaded. 183, 206 
Surrender, by Tenant for Nears, where 

it may be, or not. 256 

Survivor. See Actions. 


$ T. 
TAIL, Tenant in Tail cannot be 


ſeiſed to an Uſe. 
Tales de circumſtantibus, where grant- 


able. 8 
2. De circumſtantibus in Eyre & Trail- 
baſton. 8 


3. By whom awardable and when. 340 
Tenant for Life, how he may forfeit. 251 
Tenant 2 Common, by what Words me: 
263 


2 


107 


Tenant in Tail, ( ſee Tail) after Paſl- 
bility of Iſſue extinct. Paze 63 

2. Te ſhall not have Aid, and why? 63 
3. In Tail, bis Ads paramount thoſe of 
the Remainder-man. 250 

4. Whether he ought to have Power to 
bar the Tail and Remainder. 251 

5. In Tail, what be forfeirs in Treaſon. 
286, 307 


Tender, where it intitles to a Superſe- 


deas of an #ixecntion. 58 
2. And uncore priſt pleaded. 102 
3. In Replevin, for Damage done. 12 
4. Where neceſſary, or not. 256 
5. Tenderer, where to give Notice, or 
70t. | 32 
Tenure, where traverſable, or not. 184, 
: T 224. 
Termor, what a good Plea for him in 
an Aſſiſe, or not. 


142 
2. Where not receivable to falify, 200 
3. Fine levied by him, void. 254. 
4. In what Caſe he cannot ſurrender. 256 


Terms aud their Adjournments. 229 
2. The Judges ex officio to take Notice 
f them. ES, 1 
Time, when material, or not. 82, 330 
2. Where neceſſary, to be certainly ex- 
refed. i 124 
3. From ſuch a Day to ſuch a Day, how 
conſtrucd. 136 
4. What ſhall be ſaid reaſonable to per- 
form an Award in. 136 
5. What reaſonable to perform a Coudi- 
tion in. 252, 253 
6. See Month. | - 
Tithes. See Tythes. 


Title, where to.be made or not. I30 


2. For a Rent in Groſs, if without a 
Deed. 13 
3. When good in Quare Impedit, with- 
out a Preſentation, _ 188 
Toll, where neceſſary to be paid. 83 


Tourn, Indictments for Statute Offences 
taken there are void. 


121 
Trades, within Stat. 5 El. 284 
Traverſe. See Averment. Inqueſt. 


2. When the Sheriff's Return may be 
traverſed. 1 


3. Where an Afﬀidavit of the King's Me/ 
195 


ſenger cannot be traverſed. 220 
Treaſon, the Imagination, when pu- 


1iſhable therein. 88 

2. As to the Coin. | 174 
3. What Evidence neceſſary therein. 213, 

| 237 

4. Challenge therein. 213 
F. Miſpriſion thereof. 217, 238 
6, No Peine fort & dure therein, 223 
1 7. By 


0 
Ms 14s + 


66 — 28 


„e W 


4. Vi & armis ts Puniſhment. 


7: Hy  Dureſs to. the Flik $ "Perſon 
Page 2:5 

8. Tudgnem therein. 230 
9. Trial where to be. 
10. No Forfeiture therein of Lands iu 
auter droit. = W2E 
11. To conſpire beyond Sea to invade the 
Kingdom. 238 


12. refiſing to ſerve as a Soldier be 


Trenſ01. wt rd 
13. Forfeiture therein, 286 


Treſpaſs lies for a Commoner for Da- 
mage gone in the Common. 144 
2. For Default of Incloſure, when? 161 
3. Vi & armis where againſt the Ser- 
want, tho not againſt the Maſter. 185 
185 


5. Vi & armis for the Tenant againſt 
the Lord, where ? 185 
204 


Novel Alſignmen therein, what, &c. 
265 


5 
6. For Taking Dogs, &c. 
7 
S. Of Damages and Coſts againſt ſeveral 


Defendants. 269 
9. The Viſne therein. 309 
Trial. See Tryal. 
Trover for Money. 208 
2. What Plea therein, ill. 326 


Truſt, Breach thereof ſeverely puniſhed. 39 
2. Cannot be averred. 115 


. Breach of it by a Servant. 132 


. Feoffee in Truſt commits Treaſon, &c. 
the Land is loſt. 190, 219 


feitable. 219 
. Of a Leaſe for Tears, if affenable. 244 


. Of Land, if forfeited for Treaſon. 245 


Where Equity will relieve concerning 
it. 245 


T ryal, of Peers, how and before whom. 73 
2. HWhether attached or not, bow to be 


+61 "6 


3. IWhere Furors ina former J rial ſhall 


join or not. 


117 
4. Who were Summoners, how 10 be tried. 

122 
5. Infancy tried by the Judges. e 
6 


. If an Iſſue between A. and B. ſhall 


determine the ſame Point between 
A. and C. 127 


7. Of an Iſſue joined in the Petty Bag 


in Chancery, Proceſs therein. 1 333 


8. of Arerments againſt the Sheriff D 
Return. 143 


9. Of Felony, failed becauſe the two 


Counties could not join. 162, 189 
10. Of an Appeal of Death, where the 


Stroke in one County, and the Death 
in another. 


175 


213, 23), 238 


3 
4 
5. Is not grantable, and where not for- 
6 
7 
8. 


4. Between a Writ and a Statute imma- 


134 2. When 8 the Count, or not. 


* 


11. Cannot # boy when a 45 is not 11id 
in the Count. Page 198, 302 


12. When in the Wes County or nt, 
Treaſon. 


#17 


| 213, e, 

13. Per medietatem linguæ, When 9 
| BEE 216, 249 

14 bat makes a Trial. 237 
15. Where the Plaintiff may chooſe the 
County. 241 
16. Of a Grant of Lands, where to be. 
312, 338 


17. . of Barretry at Self tons of Peace, on 
dohat Day. 3175 
18. Of a Title to Land muſt be by Writ, 

not by Commiſſion. 


322 

19. If a Manor be a Copybold. 346 

Turn. See Tourn. 

Tythes, Action for them on the Statute, 
how ꝰ 279 

2. Are due for Agiſt ment. 281 


3. Treble Value recovered therein, © bow 
70 be. 316 


8 


9 of Archbiſhoprick, 202 
Vagabonds, * Pedlars 
are ſuch. 418 

Variance between the IWrit, &c. 23, 341 

2. Between the Iſſue and Venire in Conv 

Banc', where it ſhall not hurt. no 

3. Between the Return of the Venire 


and Habeas Corpora, where imma- 
terial. I16 


terial, and why. 118 
5. What material or not. 150, 287, 
292, 325, 332, 341 

6. Variance between the Replevin and 
the Plaint, 186 


J. Between the two Counts in the Com- 


mon Pleas, where not material. 325, 


332 
8. Of a Count from the true Style of the 
Court. 


337 
Venire. See Jury. Vill. 
Venue. See Jury. Vill. 
Verdict, finds the Subſtance, when. 12, 


13, 112, 191, 192, 262, 266, 296 


20, 
21, 192, 297 

3. Helps Diſcontinuance. — — 23 

4. Imperſedt, the Remedy. — 
5. When not hurt by Su Pliſog ge. 50, 266 


6. Jude ment given 01 it and not on the 
Nouſuit 60 


7. Verdict, 


Villainous Judgment. 
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cipal Matters. 


7 Verdi, contrary to what Record, good. 
"TR Page 99 


8. Helps the Replication, when. 180 


9. Where Surpluſage in it, operates not, 
though the Matter might have been 


pleaded. 183, 206 
10. Mhere good, tho" the Furors mi ſde- 
meaned themſelves. 187 
11. Ought to be poſitrve. 232, 329 


12. Special, amended many Terms after- 
Wards. | 254. 
13. Againſs a Confeſſion, void. 257 


14. Special, concludes againſt Law, what 


Judgrieui thereon. 5262 
15. Proves a Debt. 297 
16. Where it makes the Iſſue good. 326 
17. I here it makes the Plea good. 341 
Vi & armis, in what Indictment not ne- 


ceſſary. 315 
2. Where neceſſary, or not, 325, 335 
View, bad in Afſiſe. 33 
2. If grantable in Dower, or not. 106 
3. May be after Imparlance. 130 
4. How and by how many Furors, ſuffi- 

crent. . 
5. Not neceſſary on nihil dicit, &c. in 
Moaſte. | 225 


Vill, here neceſſary. (See Trial. II.) 
33, 178, 302, 328 


2. I hat ſhall be underſtood a Vill. 33, 


291, 294 


3. IV here a Pariſh ſhall be ſo intended. 


3809 311 

( See Conſpi- 

racy. 2.) ER | 

Viſitors of Corporations, who. 270 
Viſne. See Jury. Vill. 

Univerſities, their Furiſdiftion and how 

grounded. | 975117 


2. Saved by Statute From the Statutes of 


Diſſelurions. 206 


Void, an Indidimeut which is void has 


no Effecs, and binders not a ſecond. 


. ee 162 
2. Biſhoprick not void by Attainder of 


the Biſhop. 


207, 210 


Vouchee may aſſign Error between the 


Demandant and Tenant, 69 
2. Shall be aided by a Reverſal by the 
Tenant. ** 0 
3. By Entring into Warranty becomes Te- 
nant to the Demandaut., 100 


4. Where be may have an Audita Que- 


rela. 100 


Voucher and Connterplea, what Fudg- 


rent therein. 35 
2, Of a Stranger in antieut Demeſie. 41 
3. M ere it may be. —_ 


Uſe, what Conſideration will raiſe it, or 


Utlary. Sce Outlawry. 


Warrantfa diei, what. _ 93 


at. Page 81, 217, 230, 24", 265, 

. | 289, 328 

2. Not forfeitable at Common Law. 190 
3. Where it may le averred, or not. 1 95 
4. ho may not be ſeiſed to it. 195 
5. On what Conſideration, and how raiſ- 
ea without Inrollment, or not. 208, 

g 265, 267, 280 

6. Of a Fine or Recovery, Shes 75 hy 
be declared. | 212, 217 

7. When to veſt after Declaration there- 
of, Kc... 217 


8. V Hen revocable, or not. 2218 


9. Forfeitable for Treaſon or Felony. 219 
Io. A Deed neceſſary to raije it, 230 


II. Reſulting by Conſtruftion of Lac. 


5 ; | 238,267 
12. N here it does not reſult. 253 
13. Contingent, when ſuſpended or nut. 


I4. By what Words in a Deed cell 
raiſed. 0 
Uſury, the Intention iſſuable in it. 88 
2. What Contrat is nd uſurious. 248, 
: — # 249, 283 

3. If puniſhable by the Spiritual Court. 
. 282 


V T Aiver and Diſagreement, where 


effettual. +8 
2. Of an Eſtate not to be to the Preju- 
dice of him in Remainder. 334. 
Wales. | 3 
2. Voucher there. 41 
3. Falſe Judgment tbere. 22 


4. Error there, where correedd. 1 


5. How Dower might be demanded there. 
61 

6. The next Engliſh Counties to it. 61 
nm. Error there in quod ei deforceat. 259 
8. Prince thereof, is Duke of Cornwall 
at bis Birth. 289 


Warrant of Attorney, when enter'd car- 


ly enough. ES 

2. Want thereof, when and bow to be aſ- 
figned for Error. — beth 
Warrantia Charte, by whom and where. 
ES 


Warranty, by what Mords created or 
not..." 35 
2. Counterplea 
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Warranty Collateral. 


Witneſſes, named in a Deed 


ee wrt 8 
2. 2 thereof, e. Page : ; 
3. In antient Demeſne. . 41 
,, K. 
. * ben # makes the Potchee 7 enant: 
| 80% 1 00 


6. 02 what Things it - falls, 187 
7. How far it extends, when the Vouchee 


enters into it general. 9, £32 
8. I Here it maꝝ be [cd as 4 Ferrand, 
aud u bere ds 4 Cuvenanti. 291 


FI, 52, 187, 276 


Waſte. See Year, Day and Waſte. 
2. Where ſeverely puniſbedl. 39 
3. Entire or ſeveral Damages. 112 


4. IH Len the View, 2 neceſſary therein. 


225 


3. Writ thereof Jay gor at Common Lat. 226 
6. Inquiry of Damages therein, where to 
266 


be held. 

7. Where it becomes Anil, or uot. 
268 

Way, what it is, and i an Aﬀſſiſe lies 
of it. 17520 


2. What Remedy for a Way in groſs. 


4 1 $0 
W eſtminſter Abbey, its Privileges. 24 


Weſtminſter Hall, friking there, ſit- 


ting the Courts, 4.3 


Will, contrary Deviſes, the laſt Nat | 
6 


3 . 9 
. When to be conſtrued by legal Pre- 
5 | 
3. Where it ſhalt Ve confricd to limit au 
Le. 0 
4. Conftrued different from a Deed, to 
create a Tenancy in Common. 263 


5. Conſtrued different from a Grant by 


the preſumed Intention of the Teſta- 
Tor. 277 


47. 


3 N Fo 


18, 34, 42, 50, 


239 


M vs EV M 
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2. How nam "meveſſary ; in 7 8 

gg 213, 237 

of the Kung Lor 

puniſhed. 2I5 

20 Scandalous of an Attorney, &c. 262, 
301, 302, 316, 317, 319, 329, 339, 
336, 337, 339. 

3, See Slander. _ ©: 3 


K rits, thein Terms to Þo pure 22. iP 


37 5% 50 
>. 1 3 20 
2. Of Error, iS a Commi Non not an Ac- 


ton. 2 140 
25, 104 
125 


32,71 
antient and modern "of a 


Error. 339 140 


Words, ſcangatous,* 


3. Of Error, what it removes. 
4. What is not a Plea therein, 
5. Abateable, where not Error, 
6. The Courſe 
Writ of 


7. Judicial well, if good in Sibſtance 


5 a Circumſtance in the Form be 
aulty. 


8. Of Gf nage, when ved: iti - 
9. 0 N, 8 thereon. 89, 
| 142 
10. Of Error, hes tis not a Superle. 
deas after Ca. Sa. executed. 92 
II. G is uo Part of the Record. 
I 64. 


12. To un „or remove Records to 
whom. directed. 167 


I3. TRY Mae only out of Chantery. 
187 


14. What Omiſſic on in an Mert makes 


the Execution erroneous. 14298 
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18 Day and Waſte. 
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